Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


-wmm^mm 


w^^mi^^w^^i 


L&^^-l  y..  I.  ,^,, 


IX. 
ow  .x^.K^  \ 

lOO 


r~\ 


z' 


NEW   REiPORTS 


IN  THB 


COURT  OF  COMMON  PLEAS 


AND   IN  TBB 


EXCHEQUER    CHAMBER. 


BT 


JOHN  SCOTT, 

OF  THK  INNKR  TEMPLB,  BSQ.,  BARRISTER  AT  LAW. 


VOL.  IV. 

BnCHASLMAS,  HILARY,  AMD  EASTER  TERMS,  5  VICTORIiB. 


LONDON: 
S.  SWEET,  1,  CHANCERY  LANE,  FLEET  STREET, 

LAW  B00K8BLLBB  AND  PUBLI8HBR; 
Airs  AVDBBW  MXLLrXBV,  OBAfTOM  ITftBBT,  OUBLUT. 

1848. 


tOHBONS 

r.  MlMNTAU.,  PRIHTBR.  l>SlIBC»TOir-BOW, 
OOVOH-BqUARB. 


JUDGES 


or  THB 


COURT  OF  COMMON  PLEAS, 


The  Bight  Hon.  Sir  Nicolas  Conynghah  Tindal^  Ent.,  L.  C.  J. 

The  Bight  Hon.  Sir  John  Bernard  Bosanquet,  Knt, 

The  Hon.  Sir  Thomas  Colthan^  Ent. 

The  Hon.  Thomas  Erskine. 

The  Hon.  Sir  William  Henry  Maitle^  Ent. 

The  Hon.  Sir  Cresswbll  Cresswell^  Ent, 


ATTORNEY-GENERAL,  SOLICITOR-GENERAL, 

Sir  Frederick  Pollock,  Ent.  Sir  W.  W.  Follbtt,  Ent. 


TABLE    OF    CASES. 


AMridge  v.  The  Great  West- 

BosweU,  Sievers  v.    - 

-   }m 

em  Kailway  Co. 

156 

Bontcher,  Wilkins  r. 

425 

Austen^  GHiand  v. 

750 

Bowman,  Blake  v.     - 

-    617 

Brancker  v.  Molynenx 

758 

BarUett  V.  Bardett   • 

779 

Brand,  GKbson  t?. 

.    844 

Bateman,  Walton  v. 

897 

Bristow,  Needham  v. 

778 

Bawden  v.  Howell     - 

881 

Brown,  Pryme  v. 

-    789 

Baxter  v.  Gray 

874 

Bmnt  V,  Wardle   - 

188 

Bayley,  Gurford  i?.    - 

898 

Buhner  v.  GUman     - 

-    781 

Beaty  p.  Warren   - 

725 

Burghart,  Lane  v. 

287 

Becke  r.^Cattell 

246 

Bell  V.  Gardiner    - 

621 

Callander  v.  Dittrich 

.    682 

V.  Tuckett 

402 

Carr,  Hayes  v. 

560 

Berrey  v.  Lindlq^ 

61 

Cassidy  v.  Stenart 

187 

Betts,  Croaby  r.        -        - 

878 

Cattell,  Becke  v. 

-    246 

Blake  v.  Bowman 

617 

Chalk,  Donglas  v. 

.-    250 

Biddulpb,  Mathews  v. 

54 

Chapman  v.  Davis 

819 

Bignall  o.  Gtale 

570 

Chase  v.  Goble 

-    817 

Billing  v'.  Deyanx 

175 

Chilyer,  Cobbold  v. 

678 

Booth,  Home  v.    • 

526 

Claridge  t;.  M'Eenzie 

.    796 

VI 


TABLE    OF    CASES. 


Clement  r.  Weaver 
Climenson^  Norman  v. 
Clutterbuck  v.  Coffin 
Cobbold  V.  Chilver    - 
Coffin,  Clutterbuck  t;.     - 
Collis  r.  Groom 
CoUman,  Sanderson  v,   - 
Cottam  V.  Partridge  - 
Crosby  v,  Betts  -    - 

Davis,  Chapman  v.    - 
Davison  v.  Gauntlett 
Dempster  v.  Furnell 
Devaux,  Billing  r. 
Dittrich,  Callander  v. 
Doe  d.  Gibson  v.  Roe     - 
— ^ — -Nottage  V.  Roe 

Parker  ».  Thomas 

The -Duke  of  Port- 
land V.  Roe    - 
Doughty,  Page «.      -        - 
Douglas  V.  Chalk  - 
Duggan,  Price  t;.       -        - 

Elridge,  Jones  o.   -        -^ 
Evans,  Heenaav.     - 
V.  Nichol  - 


•  r.  Pratt 


Field  V.  Pooley 

Pilbey-r.  Lawford      -    208, 

Fitch  V.  Kettle      - 

Forde,  Sturtevant  t?.  - 

Forge,  Reid -17. 

Foulkes  V.  Scarfe 

Fraser  v.  Moses     - 


229 
785 
509 
678 
509 
574 
638 
819 
373 

319 
220 
30 
175 
682 
434 
706 
449 

22 
523 
250 
734 

761 

2 

43 

378 

624 
611 
578 
668 
330 
713 
749 


French  v.  Maule       -  -     719 

Fretwell,  Graham  v.  -           25 

Grale,  Bignall  t;.         -  -    570 

Gardiner,  Bell  r.  -  -        621 

Gauntlett,  Davison  v,  -    220 

Gibson  v.  Brand   -  -        844 

,  Doe  rf.,  V.  Roe      -    434 

Gilman,  Buhner  v,  -        781 

Giraud  v,  Austen      -  •     750 

Goble,  Chase  r.     -  -         317 

Goldsmith  v.  Martin  •     620 

Giosden,  Green  v.  -  -          13 

Gk)ss  V.  Quinton       -  -    471 

Graham  v.  Fretwell  -          25 

Gray,  Baxter  t?.         -  -    374 

Grazebrook,  Pirn  9.  -        56S 
Great  Western  Railway  Co., 

Aldridge  t>w        -  -    156 

Green  v.  Gk)sden  -  -          13 

Groom,  ColHs  t?.        -  .     574 

Gurford  t;.  Bayley  -        898 

Harland,  Newton  v.  -  -    769 

Hartley  v.  Manson  -        728 

Hayes  r.-Carr*--        -  -    660 

Heenan  v.  Evans  -  -            2 

Home  t?.  Booth    '      -  -'    526 

HoweH,  Bawden  r.  -        331 

Hubert  r.  Turner      -  -    486 

Ivatt  17.  Mann       -  -        842 

Jackson,  Thompson  v.  -    234 

Jones  V.  Elridge    -  -        751 


Keily,  Phelps  v. 


-    376 


TABLE    OF   CA8B8. 


Vll 


Kettle>  Fitdi  v.     - 
Kidmany  Sison  v. 
Kirkman^  Ward  v. 

Lamont^  Peine  v. 
Lane  v.  Bnrghart 
Lawfordy  Filbey  o.     - 
Lee,  Sweet  v.  - 
Letfabridge,  Shaipe  v» 
Lindley^  Berr^  v.    * 
Lloyd,  In  re 


M'Kensie,  Claridge  v. 
IfnLangUin  v.  Pryor 
Mann^-Iyatt  v. 
Manaon,  Hartley  v. 
Martin,  Goldsmith  v. 

,  Morrell  v. 

Mathews  v.  Biddnlph 
Maule,  French  r. 
May  V.  8e\hy  - 
Memoranda   -        609, 
Miller  V.  Thompson 
Molynenx,  Brancker  v. 
Monell  V.  Martin 
Moses,  Fraser  v. 

Nash  V.  Swinbum   - 
Needham  v.  Bristow 

,  Walker  v. 

Newton  v.  Harland 
Nichol,  Evans  v. 
Nicholson,  White  v. 
Nisbett,  Wilson  v.    - 
NOTman  r.  Climenson    ' 
Nottage,  Doe  d.,  v.  Boe 


578 

-  429 
720 

-  335 
287 

208,611 

-  77 
722 

-  61 
200 

-  796 
655 

-  842 
728 

-  620 
300 

-  54 
719 

-  727 
610,  892 
-   -204 

-  758 
800 

-  749 

826,  562 
773 

-  222 
769 

-  43 
707 

-  776 
735 

-  706 


Page  V.  Doughty  - 

528 

Palmer  v.  Sparshott  - 

743 

Parker,  Doe  d^  v.  Thomas 

449 

Parsons  t;.  Wilson     - 

1 

Partridge,  Cottam  v. 

819 

Perry  i;.  Watts 

866 

Petrie  r.  Lament 

886 

Phelps  V.  Eeily     - 

876 

Pim  r.  Ghrazebrook    • 

566 

Pooley,  Field  r.     -        - 

524 

Portland  (Dnke),  Doe  rf.,  v. 

Roe           .        -        - 

22 

Potter,  Walton  r.  - 

91 

Pratt,  Evans  v.. 

878 

Price  V.  Doggan    - 

784 

Promotions       -     609,610 

,892 

Pryme  r.  Brown    - 

789 

Pryor,  M'Langhlin  v. 

666 

Pumell,  Dempster  r. 

80 

Pybns,  Shepherd  t?.  - 

484 

Quinton,  Goss  v.   - 


471 


Reid  t?.  Forge  -        -        -    880 
Boe,  Doe  d,  Gibson  o.   -        484 

,  Nottage  V.     -    706 

,  Portland  p.)  v.    22 


Sanderson  v.  Collman 
Scarfe,  Foulkes  v. 
Selby,  May  r.  - 
Sharpe  v.  Lethbridge 
Shepherd  r.  Pybns    - 
Shoobridge  t;.  Ward 
Sievers  v.  Boswell     - 
Sison  V.  Kidman  - 


688 
718 
727 
722 
484 
579 
166 
429 


i 


VIU 


TABLE    OF   CA81SS. 


Sparshott,  Palmer  v. 
Stanford,  In  re 
Steuart,  Casaidy  v.    • 
Sturtevant  v.  Forde 
Sntherland,  In  re 
Sweet  V.  Lee 
Swinbum,  Nash  v. 


-  743 
-    23,24 

-  187 
668 

.    609 

77 

326,  562 


Taylor,  Lire    -        -  -    328 
Thomas,  Doe  d.  Parker  v.       449 

Thompson  v.  Jackson  -        234 

,  Miller  r.  -    204 

Tackett,  Bell  V.     -  -        402 

Turner,  Hubert  r.     -  -    486 

Walker  v.  Needham  *        222 


Walton  t;.  Bateman  < 

V.  Potter  - 

Ward  V,  Elirkman 
■  ,  Shoobridge  t?. 


-,  Weld  V. 


Wardle,  Brunt  v. 
Warren,  Beaty  v.      - 
Watts,  Perry  i?. 
Weaver,  Clement  i?.  - 
Webster,  In  re 
Weld  V.  Ward 
White  V.  Nicholson 
Wilkins  v.  Bontcher 
Wilson  V.  Nisbett 
,  Parsons  v.   - 


897 
91 
720 
579 
579 
188 
725 
866 
229 
636 
579 
707 
425 
776 
I 


ERRATA. 

373— note  (4)— for  "  394  "  raid  "  398." 
584-4ine  18  -for  <*  affirmed  "  read  **  dumiflied." 
735— marginal  note,  after  line  19  add  <*  the  oofti  of." 


IN  THE  COMMON   PLEAS. 


MICHAELMAS  TERM,  5  VICTORIiE. 


THB  JVDGBt  WHO  SAT  IK  BAXC  DORIKO  THIS  TERM   WSRB— TINDAL,  C.  J., 
OOi^TMAir,  J.,  SB8KINB,  i.,  AND  UAVLM,  t. 


1841. 

Parsons  v,  Wilson.  Thurtday, 

TNov,  4th, 

HIS  was  an  action  of  indebitatus  assumpsit  for  goods  a  particular 

sold  and  delivered,  for  the  use  and  hire  of  goods,  for  money  udned^the  fou 

had  and  received,  money  paid,  and  money  found  due  upon  Jj'f*"*  ''*?i7o 

an  account  stated.    Fleas — ^non  assumpsit,  payment,  and  Ca*h— being 

.     j^  the  amount  of 

set-Oil.  iheplainiiir* 

The  defendant's  particular  of  set-ofF  contained,  amongst  fj^jjj^**' 

others,  the  following  item : — "August,  1840.   Cash — ^being  and  charges,^^ 

the  amount  of  the  plaintiff's  dishonoured  acceptance,  and  the  evidence 

v               chtf  a     oj3»  ^^  tl>at  a  bill 

charges,  21/.  6s,  6d."  for  iw.  2t.  6d., 

Upon  the  trial  before  the  undersheriff  of  Surrey,  the  ^IV"^^"*?*** 

*                                                                                                     •' '  which  had  been 

plaintiff  established  a  claim  in  respect  of  soods  sold  and  indorsed  by  the 

delivered  and  the  hire  of  furniture  to  the  extent  of  17/.  4t9.  defendant,  wa* 

In  support  of  his  plea  of  set-off,  the  defendant  proved  the  Hcid'^not  a^mT 

non-payment  of  a  bill  of  exchange  for  19/.  2s.  6rf.,  drawn  *«"*^  variance. 
on  the  28rd  June,  1840,  by  one  E.  Pearson  the  younger 
upon  and  accepted  by  E.  Pearson  the  elder,  payable  two 
months  after  date  to  the  plaintiff  or  order,  and  indorsed  by 
the  plaintiff^  to  the  defendant. 
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1841. 


On  the  part  of  the  plaintiff  it  was  submitted  that  the  bill 
produced  did  not  sustain  the  set-off^  it  appearing  that  there 
had  been  seyeral  bill  transactions  between  the  parties,  and 
the  bill  in  question  not  being  the  plaintiff's  acceptance,  and 
differing  in  amount  from  that  mentioned  in  the  particular 
of  set-off.  None,  howeyer,  was  shewn  that  did  exactly 
correspond  either  as  to  date  or  amount. 

A  verdict  having  been  found  for  the  defendant — 

Shee,  Serjeant,  moved  for  a  new  trial. — He  submitted 
that  there  was  a  fatal  variance  between  the  particular  of 
set-off  and  the  evidence  adduced  in  support  of  it. 

Per  Curiam. — ^To  give  the  plaintiff  ground  of  com- 
plaint, the  variance  between  the  particular  of  set-off  and 
the  proof  should  be  one  calculated  to  mislead,  to  withhold 
from  him  the  fair  information  the  law  entitles  him  to. 
This  bill  certainly  is  not  correctly  described  in  the  parti- 
culars :  but  the  question  is,  whether,  seeing  that  the  date 
and  the  sums  so  nearly  correspond,  the  plaintiff  could  have 
been  misled  by  the  defendant's  calling  a  dishonoured  bill 
bearing  his  indoreemeni  his  diihonaured  acceptance.     It 

appears  to  us  that  he  could  not. 

Rule  refused. 


Heenan  v.  Evans  and  Wheelton. 
L/ ASE  against  the  late  sheriff  of  Middlesex  for  an  alleged 


Nov.  4CA. 
In  etse  Bgaintt 

2r  "''*l!?L**'7  falae  return  of  nulla  bona  to  a  writ  of  fi.  fa. 

nut  return  of 
nulla  bona  to  a 

writ  of  H.  6.,  the  declaration,  after  stating  the  deltvery  of  the  writ  to  the  sheriff  to  be  eiecuted. 
Went  on  to  allege  that  the  sheriff  by  Tirtue  thereof  *'  seised  and  took  in  execution  dirert  goods 
and  chattels  of  R.  (the  debtor)  of  great  value,  to  wit,  of  the  value  of  the  monies  indorsed  on  the 
writ,  and  directed  to  be  levied  as  aforesaid,  amd  then  ievied  the  Mine  tkertoui"  The  defend- 
ant pleaded  that  he  did  not  seise  or  take  in  execution  any  goods  or  chattels  of  R.,  nor  levy 
thereout  the  monies  in  the  first  count  in  that  behalf  mentioned,  modo  et  fbrmA: — Held,  that  the 
all^ation  as  to  the  seizure,  in  the  declaration,  must  be  understood  as  an  allegation  of  a  seixurc 
of  goods  of  R.  that  were  liable  to  the  plaintiff's  execution,  and  that  the  same  meaning  roust  be 
ascribed  to  the  plea ;  and  consequently  that,  the  goods  seised  under  the  plaintiff's  writ  being 
exhausted  by  payment  of  rent  and  satisfaction  of  a  writ  previously  delivered  to  the  sheriff,  the 
retom  of  niilU  bona  was  a  proper  return,  and  the  defendant  entitled  to  a  verdict. 
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The  first  count  of  the  declaration  stated^  that^  thereto-  1841. 
fcne,  to  wit,  on  the  27th  June,  1840,  in  &c.,  the  plaintiff 
recoTcred  against  one  John  Rawlins  45/.  8^.  6d.,  adjudged 
to  the  plaintiff  for  his  damages  &c.,  whereof  the  said  John 
Bawlina  was  convicted  &c. ;  that,  thereupon,  the  plaintiff, 
for  obtaining  satis&ction  of  the  said  money  so  recovered  as 
aforesaid,  the  same  being  then  unsatisfied,  afterwards,  to 
wit,  on  the  29th  June,  1840,  sued  and  prosecuted  out  of 
the  said  court  a  certain  writ  of  our  lady  the  Queen  called 
a  testatum  fi.  fa.,  directed  to  the  sheriff  of  Middlesex, 
whereby  our  lady  the  Queen  commanded  the  said  sheriff 
that  of  the  goods  and  chattels  of  the  said  John  Bawlins  in 
his  the  said  sheriff's  bailiwick  he  should  cause  to  be  levied 
the  damages  aforesaid,  together  with  interest  for  the  same, 
at  the  rate  of  4/.  per  cent,  per  annum,  firom  the  27th  June, 
1840,  on  which  day  the  judgment  aforesaid  was  entered 
up  (1),  and  that  he  should  have  that  money,  with  such  in- 
terest as  aforesaid,  before  her  Majesty's  justices  at  West- 
minster immediately  after  the  execution  thereof,  to  be 
rendered  to  the  plaintiff  for  his  damages  and  interest  as 
aforesaid,  and  that  he  should  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  the  reign  of  her  said 
Majesty  [1  &  2  Vict.  c.  110]  he  was  authorized  and  required 
to  do  in  this  behalf,  &c. ;  which  said  writ,  afterwards,  and 
before  the  delivery  thereof  to  the  said  sheriff,  to  wit,  on  the 
29th  June,  1840,  was  duly  indorsed  with  a  direction  for  the 
said  sheriff  to  levy  46/.  Ss.  6i/.,  besides  sheriff's  poundage, 
officers'  fees,  costs  of  levy,  and  all  incidental  expenses,  and, 
being  so  indorsed,  was  then  delivered  to  the  defendants,  DeiiTery  of 
who  then  and  firom  thence  until  and  after  the  time  of  ^^^ff.^^^ 
making  the  return  to  the  said  writ  thereinafter  mentioned 
were  sheriff  of  the  said  county  of  Middlesex,  to  be  executed 
in  due  form  of  law;  by  virtue  of  which  said  writ  thede-  Sheriff  seUed 
fondants,  being  such  sheriff,  afterwards,  whilst  the  said  andieyied.' 


(1)  See  Fisher  «.  Dudding,  aote»  Vol.  3,  p.  516,  9  DowU  872. 
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1841.         writ  was  in  force^  to  wit^  on  the  day  and  year  last  afore- 
said^ and  within  their  bailiwick  as  such  sheriff^  seized  and 
took  in  execution  divers  goods  and  chattels  of  the  said 
John  Rawlins  of  great  yalue^  to  wit^  of  the  yalue  of  the 
monies  so  indorsed  on  the  said  writ  and  directed  to  be 
Breach— non-    levied  as  aforesaid,  and  then  levied  the  same  thereout ;  yet 
money  le^ed     the  defendants,  being  such  sheriff,  disregarding  their  duty 
to  the  plaintiff.  ^  g^^j^  sheriff,  and  wrongfully  intending  to  injure  the 

plaintiff  in  this  behalf,  had  not  the  said  monies  so  levied  as 
aforesaid  or  any  part  thereof  in  the  said  court  according  to 
the  exigency  of  the  said  writ,  as  the  defendants  could  and 
might  and  ought  to  have  done,  before  the  commencement 
of  the  suit,  but  therein  wholly  failed  and  made  default,  nor 
had  the  defendants  or  either  of  them  paid  such  monies,  or 
FaiMiy  return,  any  part  thereof,  to  the  plaintiff;  and  the  defendants  after- 

ing  nulla  bona. 

wards,  and  before  the  commencement  of  the  suit,  to  wit,  on 
the  24th  July,  1840,  wrongfully,  falsely,  and  deceitfully  re- 
turned to  the  said  last-mentioned  court  upon  the  said  writ 
that  the  said  John  Rawlins  had  not  any  goods  or  chattels 
in  their  bailiwick  whereof  they  could  cause  to  be  levied  the 
damages  aforesaid,  or  any  part  thereof,  as  by  the  said  writ 
and  the  return  thereof  remaining  of  record  in  the  said 
court  appeared ;  whereby  the  plaintiff  had  been  and  was 
greatly  injured,  and  deprived  of  the  means  of  obtaining  the 
said  monies  so  indorsed  on  the  said  writ  and  directed  to  be 
levied  as  aforesaid,  and  which  were  still  wholly  unpaid  as 
aforesaid,  and  was  likely  to  lose  the  same. 
Second  count.        The  sccoud  count,  after  stating  the  recovery  of  the 

judgment  and  the  issuing  and  delivery  of  the  fi.  fa.  to  the 
sheriff,  as  in  the  first  count,  proceeded  to  allege,  that, 
although  there  were  then  and  afterwards  and  whilst  the 
said  writ  was  in  force,  and  before  the  commencement  of 
the  suit,  divers  goods  and  chattels  of  the  said  John  Raw- 
lins within  the  bailiwick  of  the  defendants  as  such  sheriff, 
and  the  defendants  as  such  sheriff  could  and  might  and 
ought  to  have  levied  the  monies  so  indorsed  on  the  last- 
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mentioned  writ  and  so  directed  to  be  levied  as  last  afore*         1841. 
said,  and  a  reasonable  time  for  so  doing  elapsed  before  the  "^    " 

,  ,  Hebnan 

commencement  of  the  smt^  whereof  the  defendants,  bemg  v, 

such  sheriff,  during  all  the  time  aforesaid  had  notice ;  yet  „ 

,  ^        Breach— n'ot 

the  defendants,  being  such  sheriff,  disregarding  the  duty  levying. 
of  their  office,  and  wrongfully  intending  to  injure  the 
plaintiff  in  this  behalf,  did  not  nor  would,  nor  did  nor 
would  either  of  them,  at  any  time  during  the  last-mentioned 
time,  levy  the  money  last  aforesaid,  or  any  part  thereof, 
but  wrongfully  neglected  and  refused  so  to  do,  and  therein 
failed  and  made  default,  and  during  all  the  last-mentioned 
time  wrongfully  neglected  the  execution  of  the  said  last- 
mentioned  writ ;  and  the  defendants  afterwards,  and  before  Falsely  return- 
the  commencement  of  the  suit,  to  wit,  on  the  24th  July,  ""'  °"  **"* 
1840,  wrongfuUy,  falsely,  and  deceitfully  returned  to  the 
said  court  upon  the  said  last-mentioned  writ,  that  the  said 
John  Bawlins  had  not  any  goods  or  chattels  in  their 
bailiwick  whereof  they  as  such  sheriff  could  cause  to  be 
levied  the  damages  aforesaid,  or  any  part  thereof,  as  by  the 
said  last-mentioned  writ  and  the  return  thereof  remaining 
of  record  in  the  said  court  appears ;  whereby,  &c. 

Pleas — ^first,  not  guilty,  to  the  .whole  declaration — se-  P»"t  pi**- 
oondly,  to  the  first  count,  that  the  defendants  did  not  Second  plea. 
seize  or  take  in  execution  any  goods  or  chattels  of  the  said 
John  Rawlins,  nor  levy  thereout  the  monies  in  the  first 
count  in  that  behalf  mentioned,  or  any  part  thereof,  in 
manner  and  form  as  the  plaintiff  had  above  in  his  said  first 
count  in  that  behalf  alleged ;  concluding  to  the  country — 
thirdly,  to  the  second  count,  that  there  were  not  at  any  Third  plea. 
time  during  the  period  in  the  last  count  in  that  behalf 
mentioned  any  goods  or  chattels  of  the  said  John  Bawlins 
within  the  bailiwick  of  the  defendants  as  such  sheriff  as 
aforesaid,  nor  could  nor  might  nor  ought  they  the  defend- 
ants to  have  levied  the  said  monies  in  the  said  last  count 
in  that  behalf  mentioned,  or  any  part  thereof,  in  manner 
and  form  as  the  plaintiff  had  above  in  his  said  last  count 
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1841.        in  that  behalf  alleged;  concluding  to  the  country.     Issue 
thereon. 

The  cause  was  tried  before  Tindal,  C.  J.^  at  the  sittings 
in  London  after  last  Michaelmas  Term.  It  appeared  that 
goods  of  John  Bawlins  were  seized  under  the  writ  men* 
tioned  in  the  declaration^  and  sold^  and  that^  after  satisfying 
arrears  of  rent^  sheriif^s  poundage^  officer's  fee^  and  the 
expenses  of  sale^  the  balance  (20/.  17 s.)  was  paid  over  to 
certain  parties  at  whose  suit  a  writ  of  execution  had  been 
lodged  with  the  sheriff  prior  to  the  time  at  which  the 
plaintiff's  writ  was  delivered. 

Upon  these  facts^  his  lordship  directed  a  verdict  to  be 
entered  for  the  plaintiff  on  the  first  issue,  and  for  the  de- 
fendants on  the  second  and  third ;  reserving  to  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  20/.  178.,  if  the  court 
should  be  of  opinion  that  the  second  and  third  issues 
ought  to  have  been  found  for  him. 

Bompas,  Serjeant,  in  Hilary  Term  last,  obtained  a  role 
nisi  accordingly. — He  submitted  that  the  seizure  and  sale 
of  Rawlins's  goods  having  taken  place  under  the  plaintiff's 
writ,  it  not  appearing,  even  that  any  warrant  had  been 
granted  upon  the  former  writ,  as  between  him  and  the 
sheriff  the  ]^laintiff  was  entitled  to  the  fruits  of  the  levy — 
SfnaUcomb  v.  Cross,  1  Lord  Raym.  251 ;  Rybot  v.  Peckham, 
1  T.  R.  731,  n. 

Tdtfinard,  Serjeant,  now  shewed  cause. — The  course  pur- 
sued by  the  sheriff  in  this  case  was  perfectly  correct : 
having  two  writs  in  his  hands  ftt  the  time  of  the  seizure,  he 
was  bound  to  apply  the  proceeds  to  the  writ  that  was  first 
delivered  to  himr^Hulchinson  v.  Johitston,  1  T.  R.  729. 
fFintie  v.  Freeman,  II  Ad.  &  £.  639,  I  Gale  &  D.  98, 
where  all  the  authorities  are  considered,  decides  this  case. 
Th^re,  the  plaintiff  having  issued  a  fi.  fa.,  the  sheriff 
teised  goods  the  proceeds  of  which  w^e  exhausted  by  pay- 
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meut  of  a  year's  rent  to  the  landlord  under  the  statute        1841, 
8  Anne^  c  14^  s.  1,  the  expenses^  and  the  sum  due  upon 
Another  writ  of  fi.  fSsu  previously  delivered  to  the  sheriff: 
and  it  was  held  that  a  return  of  nulla  bona  to  the  plain* 
tiflPs  writ  was  proper^  and  that  the  sheriff^  in  an  action 
against  him  for  fieilsely  making  such  a  return^  might  shew 
the  above  fiicts  under  a  plea  that  the  original  defendant 
had  no  goods  whereof  the  sheriff  could  levy  the  damages 
in  the   declaration  mentioned.      Drewe  v.  Lainsan,  11 
Ad.  &  E.  529, 3  P.  &  D.  245,  shews  the  form  of  pleading  in 
this  case  to  be  unexceptionable.    There,  a  declaration  by 
an  execution-creditor  against  the  sheriff  for^fiedsely  return* 
ing  nulla  bona  to  a  fi.  &.,  alleged  that  the  sheriff  seised 
goods  of  great  value,  to  wit,  of  the  value  of  the  monies  in- 
doned  on  the  plaintiff's  writ,  and  then  levied  the  fame  there* 
mU :  the  sheriff  pleaded  that  F.  had  sued  out  a  prior  writ 
of  fi.  &.,  which  was  delivered  to  the  sheriff  before  the 
plaintiff's  writ,  and  remained  unexecuted  in  the  sheriff's 
hands,  and  that  the  sheriff,  after  seizing  the  goods  under 
the  plaintiff's  writ,  and  before  they  were  sold  under  the 
same,  seised  them  under  F.'s  writ,  and  sold  them  for  the 
utmost  price  &;c.,  but  for  a  sum  insufficient  to  pay  the 
amount  indorsed  on  F.'s  writ,  and  paid  the  simi  to  F. :  and 
this  plea  was  held  bad  on  special  demurrer,  as  an  argumen- 
tative traverse  of  the  allegation  that  the  sheriff  had  levied 
the  monies  indorsed  on  the  plaintiff's  writ ;  such  levy  con- 
sisting in  a  sale  the  proceeds  of  which  would  be  applica- 
ble to  the  plaintiff's  writ.    Lord  Denman  there  says :  ''The 
duty  of  the  sheriff,  when  he  has  several  writs  of  execution, 
is  dear.    He  is  to  execute  them  according  to  their  prior- 
ity; which,  as  to  writs  of  fieri  facias,  is,  according  to  the 
time  of  their  delivery  to  him.     By  'executing'  is  meant, 
that  heistoapply  the  proceeds  of  goods  seized  in  that  man- 
ner.   It  is  not  material  whether  he  seizes  the  goods  under 
the  first  or  the  last  writ :  as  soon  as  they  are  seized,  they 
are  in  point  of  law  in  his  custody  under  all  the  writs  which 
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1841.  ^  he  then  has;  and^  when  he  sells  them^  he  sells  in  point  of 
law  under  all  the  writs.  This  is  obviously  so ;  for,  if  the 
proceeds  are  more  than  suflEicient  to  satisfy  the  first,  he 
must  apply  the  surplus  to  the  second,  and  so  to  the  third 
and  others ;  and,  as  the  amount  for  which  the  goods  will 
sell  is  uncertain,  he  cannot  be  said  to  sell  under  the  first 
writ  only.  The  facts  stated  in  this  plea,  which,  upon  de- 
murrer, must  be  taken  to  be  true,  shew  that  the  defend- 
ants have  done  their  duty  properly ;  and  the  only  question 
is  whether  they  are  right  in  stating  those  facts  specially, 
or  should  have  taken  an  issue  on  the  plaintiffs  allegation, 
and  given  the  facts  in  evidence/'  And  ultimately  the  plea 
was  held  to  be  bad  on  the  ground  above  stated.  At  the 
conclusion  of  the  judgment,  his  Lordship  says :  '^  We  are 
of  opinion  that  the  words  '  then  levied  the  same  thereout  * 
necessarily  mean  more  than  a  seizure  under  the  plaintiff's 
writ  and  a  sale  of  some  sort.  They  mean  also  that  the 
defendants  had  in  their  hands  the  proceeds  of  the  sale  for 
the  purpose  of  handing  over  to  the  plaintiff;  otherwise  the 
plaintiff  does  not  shew  any  right  upon  the  face  of  the  decla- 
ration. It  is  necessary  to  give  the  words  this  sense,  in 
order  to  cast  a  duty  on  the  defendants,  the  breach  of  which 
is  the  not  paying  over  the  money :  for,  imless  they  had  the 
money  for  that  purpose,  no  breach  of  duty  is  shewn.  The 
defendants  therefore  ought  to  have  traversed  those  words.'' 

Bompas  and  Channell,  Serjeants,  in  support  of  the  rule. 
The  first  plea  only  puts  in  issue  the  fact  of  the  return : 
Wright  V.  Lainsm,  2  M.  &  Welsby,  789,  6  Dowl.  146. 
The  second  plea  states  that  the  sheriff  did  not  seize  or  take 
in  execution  any  goods  or  chattels  of  Rawlins,  nor  levy 
thereout  the  monies  in  the  first  count  mentioned.  Upon 
that  plea  the  plaintiff  was  clearly  entitled  to  have  the  ver- 
dict entered  for  him :  it  was  enough  for  him  to  shew  that 
the  sheriff  in  fact  seized  goods  of  Rawlins,  and  that  he 
Tetumed  nulla  bona.     [Erskine,  J. — ^That  is,  no  goods 


Evans. 
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whereof  the  sheriff  could  levy  the  damages.]     The  issue        1841. 
tendered  is  that  the  defendants  did  neither  the  one  nor  the      ^     ^ 
other  of  two  things :  the  proof  is  that  he  did  one  of  them ;  «. 

and  if  that  one  constitute  a  material  part  of  the  plea^  then 
the  plaintiff  is  clearly  entitled  to  a  verdict.  Now,  a  plea 
that  the  sheriff  did  not  levy,  would  be  bad :  consequently^ 
the  allegation  that  the  sheriff  did  not  seize,  must  be  mate- 
riaL  The  simple  question  is  whether  the  defendants  did 
or  did  not  seize  goods  of  Bawlins.  [Coltman,  J. — The 
all^ation  in  the  declaration  imports  a  seizure  of  goods  out 
of  which  the  sheriff  could  levy :  the  same  meaning  must 
be  attached  to  the  plea.  Maule,  J. — Suppose  Rawlins  had 
no  goods  in  the  defendants'  bailiwick  except  such  as  he 
held  as  trustee — ^would  it  be  necessary  to  plead  that  spe- 
cially ?  The  goods  would  in  the  eye  of  the  law  for  many 
purposes  be  the  goods  of  Rawlins,  but  not  so  for  the  pur- 
pose of  being  levied  under  a  fi.  fit.  for  his  debt.]  It  is 
enough  to  say  that  the  sheriff  did  in  fact  seize  goods  in 
which  Bawlins  had  an  interest :  if  the  defendants  had  any 
excuse  for  not  levying,  they  should  have  shown  it  by  their 
f\eti— Samuel  v.  Duke,  3  M.  &  Welsby,  622,  6  Dowl.  586. 

TiNDAL,  C.  J. — I  am  of  opinion  that  the  verdict  in  this 
case  has  been  properly  entered  for  the  defendants  on  the 
second  and  third  issues.  The  declaration,  after  stating  the 
issuing  of  the  writ  and  its  delivery  to  the  sheriff  to  be  exe- 
cuted, states  that  the  sheriff  by  virtue  thereof  '^  seized  and 
took  in  execution  divers  goods  and  chattels  of  Rawlins  of 
great  value,  to  wit,  of  the  value  of  the  monies  indorsed  on 
the  writ  and  directed  to  be  levied  as  aforesaid,  and  then 
levied  the  same  theremdy  It  charges,  therefore,  both  a 
seizure  and  a  levying  of  the  debt;  and  by  that  I  can  only 
understand  a  seizure  of  goods  that  are  liable  to  the  execu- 
tion. The  plea,  following  the  very  words  of  the  declara- 
tion, states  that  the  defendant  did  not  seize  or  take  in 
execution  any  goods  or  chattels  of  Rawlins,  nor  levy  there- 
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1841.  ont  the  monies  in  the  first  count  in  that  behalf  mentioned^ 
or  any  part  thereof^  in  manner  and  form  as  the  plaintiff 
had  alleged.  Now,  in  the  first  place^  the  fair  meaning  of 
the  plea  appears  to  me  to  be  that  the  sheriff  neither  seized 
under  the  plaintiff's  writ  goods  of  Rawlins  nor  did  he  levy 
thereout  the  monies  indorsed  thereon ;  which  is  exactly  the 
same  as  if  the  plea  had  alleged  that  the  sheriff  did  not  seize 
and  that  he  did  not  levy.  The  parties,  therefore,  have 
gone  to  trial  upon  these  two  issues — whether  the  sheriff 
seized,  and  whether  he  levied.  The  case  of  Drewe  ▼•  Laihi^ 
son,  11  Ad.  &  E.  529,  S  P.  &  D.  245,  establishes,  that,  where 
the  sheriff  has  several  writs  against  a  party,  it  is  immate* 
rial  under  which  of  them  he  seizes ;  for  that,  in  point  of 
law,  as  soon  as  he  has  seized,  the  goods  are  in  his  custody 
under  all  the  writs  he  then  holds,  and  that  it  is  his  duty 
to  execute  them,  that  is,  to  apply  the  proceeds,  according 
to  the  respective  times  at  which  the  writs  are  delivered  to 
him.  Upon  the  authority  of  that  case,  therefore,  the  ma* 
terial  allegation  is,  not  the  seizure,  but  the  levy.  But, 
ascribing  to  the  words  of  the  plea  the  same  meaning  that 
is  given  to  the  same  words  in  the  declaration,  and  taking 
it  that  the  defendants  did  seize  goods  of  Rawlins,  since 
the  case  of  Winile  v.  Freeman,  11  Ad.  &  £.  539,  1  Gale  & 
D.  93,  it  is  to  be  understood  as  an  allegation  of  a  seizure 
of  goods  liable  to  the  execution ;  for,  the  substantial  deci- 
sion in  that  case  is,  that  nulla  bona  is  a  proper  return  to  a 
writ  of  fi.  fa.  where  the  proceeds  of  the  execution  have  been 
exhausted  by  payment  of  rent  or  satisfaction  of  a  writ  pre- 
viously delivered  to  the  sheriff.  Taking  it  either  way, 
therefore,  it  seems  to  me  that  the  verdict  has  been  entered 
properly. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  plea 
must  be  construed  with  reference  to  the  allegation  in  the 
declaration.  The  breach  in  the  first  count,  is,  that  the 
sheriff  falsely  returned  that  Rawlins  had  not  any  goods 
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or  chattels  in  his  bailiwick  whereof  he  could  cause  the  1841  • 
damages  or  any  part  thereof  to  be  levied.  To  render 
that  a  breach  of  duty,  it  was  necessary  to  allege  in  the 
declaration  that  the  sheriff  had  seized  goods  of  Rawlin 
sthatwere  liable  to  the  execution.  Therefore,  when  the 
declaration  states  that  the  sheriff  seized  and  took  in  exe- 
cution goods  and  chattels  of  Bawlins,  it  must  be  under- 
stood to  mean  goods  out  of  which  the  damages  might  have 
been  levied.  And  if  that  be  the  meaning  of  the  allegation, 
it  was  proved  in  terms. 

Ebskiks,  J. — ^I  am  of  the  same  opinion.  The  substance 
of  the  charge  is  that  the  sheriff  seized  goods  of  Rawlins 
that  were  liable  to  the  plaintiff's  execution,  and  that  he 
fidkd  in  the  performance  of  his  duty,  either  in  not  levying 
thereout  the  sum  indorsed  on  the  writ,  or,  having  levied,  in 
falsely  returning  that  Rawlins  had  no  goods  in  his  bailiwick. 
The  plaintiff  might  have  declared  that  the  sheriff  seized 
goods  of  Rawlins  whereout  he  could  and  ought  to  have 
levied  the  damages :  and  in  that  case  the  defendant  would 
have  pleaded  that  Rawlins  had  no  goods  in  his  bailiwidk, 
whereof  he  could  levy.  But  here  the  plaintiff  in  his  de- 
daxation  alleges  a  seizure  and  a  levy.  The  defendants, 
following  the  words  of  the  declaration,  deny  the  seizure  of 
goods  of  Rawlins,  and  deny  the  levy  thereout.  Assuming 
that  the  allegation  of  seizure  is  in  substance  an  allegation 
of  a  seizure  of  goods  whereout  the  sheriff  might  have  levied, 
it  is  a  material  allegation ;  and  the  plea  .traverses  it  modo 
et  forma :  that  part  of  the  issue  therefore  should  be  entered 
for  the  defendants.  But,  if,  on  the  other  hand,  the  allega- 
tion is  to  be  taken  as  a  simple  allegation  of  a  seizure  of 
goods  of  Rawlins,  then  the  material  part  is  the  levy,  which, 
according  to  the  case  of  Drewe  v.  Lainson,  puts  in  issue,  not 
merely  the  fact  of  the  money  being  levied,  but  also  the  fact 
of  its  applicability  to  the  plaintiff's  writ.  And,  under  the 
circumstances  here  proved,  and  according  to  the  authority 
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1841.  of  Wintle  v.  Freeman^  the  sheriff  had  no  money  that  was 
applicable  to  that  writ ;  and  consequently  the  issue  is  pro- 
perly found  for  the  defendants. 

Maule,  J. — I  am  of  the  same  opinion.  The  declaration 
alleges  that  the  sheriff  seized  and  took  in  execution  divers 
goods  and  chattels  of  Rawlins  of  great  value,  to  wit,  of  the 
value  of  the  monies  indorsed  on  the  plaintiff's  writ,  and 
then  levied  the  same  thereout ,  and  that  he  neglected  to  pay 
over  the  money  levied,  and  falsely  returned  nulla  bona. 
Now,  goods  of  Rawlins,  must  mean  goods  standing  in  some 
sort  of  relation  to  Rawlins.  The  goods  might  be  the  goods 
of  Rawlins  in  various  ways  which  would  give  the  plaintiff 
no  right  of  action :  he  might  hold  them  as  a  bailee,  or  as 
trustee;  in  either  of  which  cases,  though  his  goods  for  some 
purposes,  they  would  not  be  his  goods  in  the  sense  here  in- 
tended. Construing  the  language  of  the  record  with  refer- 
ence to  the  subject-matter  of  complaint — the  absence  of  a 
levy — ^it  must  be  taken  to  apply  to  such  goods  of  Rawlins 
as  were  liable  to  be  seized  and  sold  to  satisfy  the  plaintiff's 
execution.  It  appears  that  there  were  none  of  that  de- 
scription :  for,  there  was  a  prior  writ  in  the  sheriff's  hands, 
which,  by  the  admitted  law,  the  sheriff  was  bound  to  satisfy 
first ;  and  therefore,  according  to  the  case  of  Wintle  v.  Free^ 
many  nulla  bona  was  a  proper  return—it  is  true  in  fact. 
That  part  of  the  issue  therefore  was  properly  found  for  the 
defendants.  It  is  not  suggested  that  there  was  any  levy 
under  the  plaintiff's  writ :  and  therefore  both  issues  are 
properly  disposed  of. 

Rule  discharged. 
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1841. 
Green  and  Tythebleioh  v.  Gosden.  Saturday, 

TNov,  6M. 
HIS  was  an  action  of  debt^  in  which  the  plaintiff  sought  To  a  count  in 

to  recover  the  sum  of  11/,  4*.,  being  the  balance  alleged  to  m\u^^  note!" 
be  due  upon  the  joint  and  several  promissory  note  of  the  *^*  j*d*i?'°ii 
defendant  and  one  Dixon  and  one  Cole^  for  20/.^  payable  note  was  ob- 
on  demand  to  the  plaintiffs  or  order.     The  declaration  by  the  plaintiffs 
contained  a  count  upon  the  note  and  a  count  upon  an  J^ifu^lSn'wUh 
account  stated.  t^e™«  ^y  fr»«df 

covin,  and  mis- 

Pleas — ^first,  that  the  defendant  did  not  make  the  pro*  represenution, 
missoiy  note  in  the  first  count  mentioned ;  concluding  to  note^was^oid 
the  country — secondly,  that  the  promissory  note  in  the  Ik  ^*JI-"~?*'^' 
first  count  mentioned  was  obtained  from  the  defendant  by  was  not  sus- 
the  plaintiffs  and  others  in  collusion  with  them,  by  fraud,  dence  that  the 
covin,  and  misrepresentation,  wherefore  the  said  promis-  by'the  defend" 
soiy  note  was  and  is  void  in  law:   verification — thirdly,  «ntandano- 

*  ^  "      ther,  as  sure- 

nunquam  indebitatus.  ties,  for  a 

The  plaintiffs  joined  issue  on  the  first  and  third  pleas,  to  a  third  per- 
and  replied  to  the  second  that  the  promissory  note  in  the  Xintiffi!*  who 
first  count  mentioned  and  in  the  plea  referred  to  was  not  ^**««^y  *>«i^ 

themselves 

obtained  firom  the  defendant  by  the  plaintiffs  and  others  out  to  the  world 
in  collusion  with  them,  by  fraud,  covin,  or  misrepresenta*  formed^anl act- 
tion,  as  in  that  plea  alleged.     Issue  thereon.  tafn^roics  and 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  regulations, 
in  London  after  last  Michaelmas  Term.  The  facts  were  as 
follow : — ^The  promissory  note  in  the  first  count  mentioned 
was  given  to  the  plaintiffs  by  Dixon,  the  defendant,  and 
Cole  (the  two  latter  being  sureties),  as  a  security  for  the 
re-payment  by  Dixon  of  a  sum  advanced  to  him  by  a  pre- 
tended society  called  The  St.  Pancras  Equitable  Joint 
Stock  Loan  Company,  which  professed  to  be  established 
for  granting  loans  upon  the  terms  and  conditions  men- 
tioned in  a  book  of  rules,  a  copy  of  which  was  given  to 
each  person  obtaining  a  loan,  and  which  contained  (amongst 
others)  the  following  provisions :  — 
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1841.  Rule  1.  "  The  management  of  the  society  is  vested  in  a 

board  consisting  of  a  treasurer  and  seven  trustees,  to  be 

».  chosen  quarterly  from  among  the  shareholders,  with  power 

to  add  to  their  number  (three  to  form  a  quorum),  who 

Constitution  of  shall  meet  on  the  second  Friday  in  every  month,  to  whom 

t  e  society.        ^jj  matters  and  things  relative  to  the  company  shall  be 

submitted  by  the  secretary,  who  shall  have  the  power  to 
call  the  trustees  together  at  two  days'  notice,  on  any  emer- 
gency/' 

Rule  2.  ^^^  ^*  *'  ^^^t  all  depositors  of  not  less  than  1/.  be  paid 

interest  quarterly  at  5/.  per  cent,  per  annum  on  the  amount 
deposited,  with  a  dividend  of  the  surplus  funds  which  may 
accrue  beyond  that  amount,  to  be  paid  at  Midsummer  and 
Christmas  in  each  year  to  all  shareholders  and  depositors 
whose  deposits  shall  be  of  six  months'  standing  at  those 
periods ;  to  be  regulated  by  the  amount  and  time  of  each 
deposit  paid  in.'' 

Rule  8.  Rule  3.  '^  That  all  shareholders  and  depositors  having 

been  so  twelve  months,  shall  receive  a  dividend  of  the 
surplus  funds  at  the  respective  periods,  upon  all  future 
deposits  which  shall  be  of  three  months'  standing." 

Rule  4.  Rule  4.  "  A  meeting  of  the  contributors  shall  take  place 

in  each  quarter,  before  whom  the  accounts  and  balance- 
sheet  of  the  society  shall  be  laid,  and  the  interest  paid." 

Rule  5.  Rule  5.  ''  All  holders  (or  their  legal  representatives)  of 

ten  shares  of  100/.  shall  give  in  writing  one  week's  notice 
to  the  secretary  of  the  withdrawal  of  each  share  of  lOA ; 
and  if  above  100/.  and  under  200/.,  then  such  shareholden 
shall  be  entitled,  with  the  above  notice,  to  withdraw  two 
shares,  or  at  the  rate  of  20/.  per  week,  and  in  proportion 
at  the  same  rate  for  any  sum  above  200/." 

Rule  6.  Rule  6.  ^'  Any  resolution  affecting  the  rules  &c.  shall 

be,  by  a  shareholder  or  depositor  giving  notice  to  that 
effect,  discussed  at  the  next  meeting,  and  if  then  carried 
shall  not  be  considered  valid  until  a  confirmation  at  a  sub- 
sequent  meeting." 
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Rule  7.  "This  society  grants  to  respectable  tradesmen  1841. 
and  others  in  want  of  pecaniary  assistance  loans  of  10/.,  ormw 
201.,  or  30/.,  at  5/.  per  cent  interest,  re-payable  by  weekly  v. 

instalments  of  4*.,  St.,  or  12s.  each,  according  to  the  snm  r  i  7  ' 
advanced,  to  be  under  the  manoffement  of  trustees  chosen  from  Tenns  of  loan. 
amongst  the  shareholders,  a  treasurer,  secretary,  and  two 
stewards  for  the  time  being  {the  latter  chosen  from  the  bor» 
rowers).  The  secretary,  stewards,  and  one  shareholder 
appointed  by  the  managing  committee,  shall  attend  at  the 
office  with  the  books  by  8  o'clock  every  general  meeting 
night,  or  be  fined  6d.  each;  if  not  there  by  half  past  8,  Is. 
each;  and  if  absent  the  whole  eyening,  2^.  6d.,  unless  he 
or  they  get  some  one  to  attend  in  his  or  their  place.  The 
books  for  the  receipt  of  money  to  be  closed  at  10  o'clock, 
and  the  time  for  admitting  new  members  from  8  to  9 
o'clock." 

Rale  8.  "  That  every  person  desirous  of  procuring  a  loan  Huie  s. 
from  this  society  shall  give  to  the  secretary,  in  writing,  at 
the  weekly  meeting  room,  his  name  and  address  and  busi« 
ness  or  occupation,  and  the  amount  of  the  loan  he  wishes 
to  obtain,  when  his  name  shall  be  placed  on  the  borrowing 
list,  and  shall  be  allowed  an  advance  in  rotation  agreeable 
to  the  rules  and  regulations :  he  shall  also  give  a  reference 
to  a  respectable  housekeeper  to  answer  any  inquiries 
respecting  him,  unless  he  be  recommended  by  a  borrowing 
member  who  shall  have  paid  his  subscription  for  at  least 
tiiree  months,  and  be  clear  on  the  books :  and  the  appli- 
cant shall  at  the  same  time  pay  his  instalment  in  propor- 
tion to  the  sum  he  wishes  to  borrow,  viz.  if  10/.,  4^.,  if  20/., 
St.,  and  if  80/.,  12s,;  in  addition  to  which  he  shall  pay  6d. 
each  meeting  night,  and  receive  a  ticket  value  4«/.,  the 
remaining  fid.  to  go  towards  defraying  the  expenses  of  the 
society;  and  shall  also  take  a  copy  of  the  rules  &c.,  and  a 
receipt  book,  for  which  he  shall  pay  6d/' 

Rule  9.  "  That,  in  all  cases  where  a  person  applying  to  be       Rule  9. 
admitted  a  member,  a  reference  is  given,  four  weeks  shall 
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1841.  be  allowed  to  make  the  necessary  inquiries^  for  wlucli  lie 
shall  pay  a  sum  not  exceeding  ]«.  per  mile,  during  which 
time  the  applicant  must  pay  his  regular  weekly  instalment^ 
and  so  continue  until  it  comes  to  his  turn  to  answer  his  name 
on  the  borrowing  list,  as  neglect  on  his  part  will  delay  his 
receiving  an  advance,  and  also  cause  a  forfeit  of  Id.  on  each 
4f .  for  each  neglect ;  and  in  case  of  snch  neglect  fo/^one 
fortnight,  his  name  will  be  erased  and  placed  at  the  bot- 
tom of  the  list  when  he  pays  up  his  arrears/^ 

It  appeared,  that,  in  point  of  fact,  there  were  neither 
contributors  nor  shareholders — the  '^society''  consisting 
of  Green  and  Tytherleigh,  the  two  plaintifiSs,  only;  that, 
instead  of  lending  money  at  bL  per  cent.,  as  represented 
by  the  rules,  the  interest  was  by  various  contrivances 
swelled  out  to  18  or  20  per  cent. ;  and  that  the  sum  really 
advanced  to  Dixon  was  16/.  49.  It  was  thereupon  con- 
tended, on  the  part  of  the  defendant,  that,  inasmuch  as 
the  defendant  had  become  surety  on  the  faith  of  the  society 
being  such  as  the  rules  represented,  and  of  the  whole  20/. 
being  advanced  to  Dixon  at  5/.  per  cent,  interest,  the  con- 
cealment and  fraud  discharged  him  firom  all  liability  on 
the  note.  On  the  other  hand,  it  was  insisted  that  the 
second  plea  was  not  adapted  to  raise  the  question  whether 
or  not  the  society  was  fraudulent,  but  only  whether  there 
was  fraud  as  between  the  parties  in  the  negotiation  of  the 
loan.  Of  this  opinion  was  his  lordship ;  and  he  left  it  to 
the  jury  to  say  whether  the  defendant  became  surety  on 
the  faith  of  the  money  being  advanced  to  Dixon  under  the 
rules  and  regulations  of  the  society. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  5/. 

Bompas,  Serjeant,  in  Hilary  Term  last,  obtained  a  role 
nisi  for  a  new  trial. — He  submitted  that  the  evidence  sus- 
tained the  second  plea,  and  that  the  verdict  was  perverse. 

Taljburd,  Serjeant,  now  shewed  cause. — ^If  the  defendant 
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bad  intended  to  say  that  the  society  to  whom  he  became  1841* 
surety  was  fraudulently  concocted  or  illegal^  his  plea  would 
ba?e  been  totally  different :  a  plea  that  the  note  was  ob<« 
tamed  firom  the  defendant  by  the  plaintiffs  and  others  in 
ooUusion  with  them,  by  firaud^  covin^  and  misrepresenta- 
tion, points  only  at  some  supposed  fraud  connected  with 
the  obtaining  the  note  itself.  It  is  one  thing  to  say  that 
the  society  is  not  one  that  the  law  will  sanction,  and  an- 
other  to  say,  that,  as  between  the  parties,  the  note  was 
firmdnlently  obtained.  No  doubt  the  interest  that  was 
charged  in  this  case  somewhat  exceeds  the  fair  and  ordi- 
nary rate;  but  some  allowance  must  be  made  for  increased 
risk;  and,  as  the  law  now  stands,  that  is  no  ground  of 
objection.  With  regard  to  the  constitution  of  the  society 
— it  must  be  perfectly  immaterial  to  the  borrower,  as  well 
aa  to  his  sureties,  whether  the  lenders  consist  of  two  per- 
sons only  or  of  a  larger  body.  If  the  non-observance  of 
all  the  roles  on  the  part  of  the  society  would  enable  parties 
to  escape  the  fulfilment  of  their  engagements  with  them, 
few  societies  could  safely  contract.  As  well  might  it  be 
said  that  a  banking  or  other  firm  trading  under  the  names 
of  non-existing  persons  (instances  of  which  are  familiar), 
are  therefore  disqualified  firom  enforcing  any  demands  they 
may  hare  against  their  customers.  In  Ckmnop  v.  Holmes, 
2  C.  M.  &  B.  719,  to  a  count  in  assumpsit  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange  accepted  by  B., 
the  defendant  pleaded,  that  B.,  being  in  want  of  a  loan  of 
monqTj  applied  to  the  plaintiff  to  advance  it,  which  he  was 
unwilling  to  do,  unless  B.  agreed  to  accept  it  in  two* 
thirds  money  and  one*third  wine,  and  unless  the  plaintiff 
had  the  security  of  a  bill  drawn  by  the  defendant  and 
accepted  by  B. ;  that  B.  agreed  to  the  said  terms,  and 
thereupon  the  bill  declared  on  was  drawn  by  the  defendant 
and  accepted  by  B. ;  that  the  defendant  never  received  any 
consideration  or  value,  nor  did  any  consideration  move  or 
pass  fiom  either  of  the  said  parties  to  the  defendant  for  his 

VOL.  IV.  c 
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1841.  drawing  the  bill^  except  as  aforesaid;  and  that  the  said 
wine  had  not  been  delivered^  and  that  the  said  contract  for 
the  sale  and  delivery  thereof  was  a  gross  firaud  on  the 
defendant :  and  the  plea  was  held  bad  on  demurrer ;  Parke^ 
B.,  observing — "The  plea  does  not  enable  us  to  say  what 
the  fraud  consists  in ;  of  what  kind  or  nature  it  was ;  it  is 
wholly  unintelligible/' 

Bompas,  Seijeant^  in  support  of  his  rule. — ^The  ground 
of  the  decision  in  Connop  v.  Holmes  was^  that  there  was 
nothing  to  point  the  allegation  of  fraud.  In  Stone  v.  Comp- 
ton,  5  New  Cases^  142^  6  Scott^  846  (upon  which  the  plea 
in  this  case  was  framed)^  it  was  held^  that^  if  any  material 
part  of  the  transaction  between  a  creditor  and  his  debtor 
is^  with  the  knowledge  or  assent  of  the  creditor^  misrepre- 
sented to  a  surety^  the  misrepresentation  being  such^  that^ 
but  for  the  same  having  taken  place^  either  the  suretyship 
would  not  have  been  entered  into  at  all^  or,  being  entered 
into,  the  extent  of  the  surety's  liability  might  be  thereby 
increased,  the  security  so  given  is  void  at  law,  on  the 
ground  of  fraud.  In  that  case,  the  plaintiffs  agreed  to 
lend  2,600/.  to  C.  &  D.,  upon  the  security  of  a  policy  of 
Insurance,  a  mortgage  of  certain  leaseholds,  and  the  joint 
and  several  promissory  note  of  the  defendants  and  one  E. 
for  2,600/.,  the  plaintiffs  deducting  thereout  a  debt  of  800/. 
then  due  to  them  from  C.  on  his  private  account :  a  deed 
prepared  in  conformity  with  this  agreement,  recited, 
amongst  other  things,  that  the  entire  interest  in  the  policy 
was  available  for  the  purposes  of  the  security,  and  that  the 
private  debt  of  C.  had  been  paid  to  the  plaintiffs :  the  nature 
of  the  agreement  between  the  plaintiffs  and  C.  &  D.  was 
not  communicated  to  the  defendant,  but  the  recitals  of  the 
deed  were  read  over  in  his  presence  when  he  attended  at 
the  office  of  the  plaintiffs'  attornies  for  the  purpose  of  sign- 
ing the  note,  and  the  note  bore  an  indorsement  identifying 
the  sum  thereby  secured  with  the  sum  mentioned  in  the 
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deed :  and  it  was  held  that  this  untrue  representation  thua  .1841. 
made  to  the  defendant  before  he  signed  the  note^  that  the 
pnTate  debt  of  C.  had  been  paid^  avoided  the  note.  So^ 
here,  the  transaction  was  altogether  a  fraud  upon  the 
surety,  who  only  entered  into  the  suretyship  upon  the  fiedth 
and  understanding  that  the  full  sum  of  20/.  was  to  be 
advanced  to  Dixon  at  5  per  cent,  interest.  Besides,  the 
defisndant  became  surety  in  the  belief  that  the  representa- 
tiona  contained  in  the  book  of  rules  were  true — ^that  the 
society  was  finimed  in  the  manner  and  upon  the  principles 
therein  stated,  and  with  stipulations  calculated  to  secure 
the  borrower  firom  firaud  and  malpractice*  [Mauk,  J. — 
If  the  defendant  was  very  nice  and  fastidious  as  to  the 
parties  firom  whom  the  money  was  to  be  obtained,  he  might 
have  inquired  whether  or  not  the  society  was  estabUshed 
and  conducted  in  all  respects  conformably  with  the  printed 
rules,  before  he  induced  them  to  part  with  their  mdney.] 
He  tmated  that  the  representations  were  true.  Had  he 
known  they  were  false,  such  knowledge,  it  may  fidrly  be 
piesumed,  would  have  so  operated  on  his  mind  as  to  induce 
him  to  decline  to  become  surety.  The  verdict  was  clearly 
perverse. 

TiNDAL,  C.  J. — ^It  does  not  appear  to  me  that  the  ver*" 
diet  in  this  case  is  necessarily  a  perverse  one.  The  question 
was  not  simply  whether  or  not  the  interest  charged  ex- 
eeeded  the  rate  of  5/.  per  cent.  Of  that  there  was  no 
doubt.  But  the  question  was  that  which  I  left  to  the  jury, 
vis.  whether  the  defendant  became  surety  in  the  expecta- 
tion and  confidence  that  the  full  amount  of  the  note  would 
be  advanced  to  Dixon,  the  principal,  and  that  interest 
would  be  charged  at  5  per  cent.  only.  K  the  surety  was 
aware  of  the  real  terms  upon  which  the  money  was  ad- 
Tanoed  (aad  possibly  the  jury  may  have  concluded  that  he 
wasy  firom  the  fisct  of  his  having  on  a  former  occasion  been 
surety  for  a  loan  to  Dixon  from  the  same  parties),  no  fraud 
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1841.  can  be  said  to  have  been  practised  upon  bim,  and  there  is 
consequently  no  ground  for  holding  the  verdict  to  be  per- 
verse: and,  if  so,  the  verdict  being  under  20/.,  the  question 
of  fact  is  concluded.  But  it  is  said  that  the  transaction  is 
avoided  on  the  ground  of  fraud,  inasmuch  as  it  appears  that 
the  rules  of  the  supposed  society  have  not  been  abided  by. 
It  does  not,  however,  appear  to  me  that  that  is  the  sort  of 
fraud  and  covin  to  which  the  second  plea  points.  Could 
it  be  said  that  this  note  was  obtained  from  the  defendant 
by  fraud,  covin,  and  misrepresentation,  because  two  trus- 
tees only  were  chosen,  instead  of  seven,  as  required  by  the 
first  rule?  I  think  not.  The  only  fittud  and  covin  that 
'  ^         %  '<^  would  seem  to  me  to  be  admissible  on  this  issue,  is,  not  any 

>^  V  ortatutory  invalidity  in  the  structure  of  the  society,  but  some- 

;  \  thing  taking  place  between  the  parties  themselves,'  some 

>  '^  concealment  or  misrepresentation  of  a  fact  to  induce  the 

defendant  to  become  surety,  such  as  was  held  to  avoid  the 
contract  of  suretyship  in  Stone  v.  Conxion,  I  think  all 
was  left  in  this  case  to  the  jury  that  could  operate  as 
fraud  and  covin,  and  that  there  is  no  ground  for  disturbing 
the  verdict. 

CoLTMAN,  J. — ^If  the  debtor  could  derive  any  advantage 
from  having  to  deal  with  a  large  body  of  persons,  there 
might  be  some  ground  for  the  ai^ument  that  has  been  uiged. 
But  I  cannot  perceive  how  that  circumstance  could  at  all 
benefit  him,  or  how  he  could  receive  prejudice  from  a  want 
of  compliance  with  the  rules  under  which  the  society  af- 
fected to  be  governed.  With  respect  to  the  suggestion 
that  the  verdict  is  perverse— though  I  incline  to  think  that 
the  surety  should  under  the  circumstances  be  held  to  be 
released,  for,  I  believe  much  tnxid  is  practised  by  pre- 
tended societies  of  this  description ;  still  it  seems  to  me 
that  the  jury  might  very  honestly  have  supposed  that  the 
defendant  was  aware  of  the  terms  upon  which  the  money 
was  advanced ;  and,  if  so,  there  is  no  pretence  for  calling 
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tlieT^dict  perverse.    The  jury  are  well  acquainted  with        1841/ 
these  transactions. 

E&sKiNE^  J. — I  am  of  the  same  opinion.  If  the  ques- 
tion had  simply  been  whether  or  not  the  evidence  was 
soffident  to  justify  the  verdict^  I  should  have  been  better 
satisfied  to  have  had  the  matter  further  investigated.  But 
I  see  no  ground  whatever  for  holding  the  verdict  to  be 
perverse.  The  jury  might  well  have  thought  that  the  de- 
fendant was  cognizant  of  the  fact  that  the  whole  20/.  was 
not  advanced,  and  that  interest  was  taken  at  a  rate  ex- 
ceeding 5  per  cent.  Neither  do  I  see  anything  in  the 
other  point  urged  to  justify  our  interference.  No  injury 
could  result  to  the  defendant  from  the  incomplete  con- 
dition of  the  society :  it  must  be  a  matter  of  perfect  in- 
difference to  him  whether  the  money  advanced  to  his 
principal  was  the  money  of  two  individuals  or  of  a  greater 
nnmber. 

Maulb,  J. — ^I  am  of  the  same  opinion.  K  the  jury  had 
been  asked  whether  the  defendant  signed  the  note  in  ques- 
tion upon  the  faith  of  the  society  being  in  all  respects 
completely  formed  agreeably  to  the  prospectus,  they  un- 
doubtedly would  have  said  that  the  defendant  did  not  act 
upon  any  such  inducement.  The  money  alone  was  the 
material  thing:  the  character  of  the  lenders  was  quite 
immaterial.  For  the  reasons  already  given  by  the  rest  of 
the  court,  I  think  the  irregular  construction  of  the  society 
was  not  such  a  firaud  as  would  afford  a  defence  under  the 
second  plea.  And  I  think  it  would  lead  to  very  mischievous 
consequences  if  it  could  be  set  up ;  for,  there  is  probably 
no  society  existing  that  does  not  vary  from  that  which  the 
prospectus  holds  out.  The  next  question  is,  whether  the 
defendant  was  induced  to  sign  the  note  declared  on  by  any 
misrepresentation  on  the  part  of  the  plaintiffs.  It  does  not 
appear  that  there  was  any  express  representation  made  at 
the  time :  and  I  think  the  jury  might  fairly  conclude  that 
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the  defendant  was  aware  that  a  smaller  sum  than  20/.  would 
find  its  way  to  the  pocket  of  Dixon.  In  Stone  v.  Conxion, 
there  was  a  written  statement  (which  was  read  over  to  the 
surety  at  the  time  he  signed  the  note)  that  the  fiill  sum  of 
2,600/.  was  to  be  advanced  to  the  principal  debtors,  whereas 
in  truth  the  amount  advanced  was  800/.  short  of  that  sum. 
The  parties  put  themselves  to  the  court  upon  that  question 
of  fact ;  and  the  court  inferred  from  the  circumstances  that 
a  legal  fraud  was  practised  upon  the  surety,  and  therefore 
held  him  relieved.  Here,  the  jury,  upon  a  different  state 
of  facts,  have  thought  proper  to  infer  that  there  was  no 
fraud.  I  think  they  have  done  right.  At  all  events,  the 
verdict  is  not  what  is  called  a  perverse  verdict. 

Kule  discharged. 


Saturday, 
Nov.  6th, 

Where  the  te- 
nant is  an  at- 
tomey,the  usual 
explanation  on 
the  service  of  a 
declaration  and 
notice  in  eject- 
ment may  be 
dispensed  with. 


Dob  d.  The  Dure  of  Portland  v.  Boe. 

X  ALFOUBD,  Seijeant,  moved  for  judgment  against  the 
casual  ejector.  The  affidavit  stated  that  the  declaration 
and  notice  were  personally  served  upon  the  tenant  in  pos- 
session, but  not  read  over  and  explained  to  him,  because, 
he  being  an  attorney,  the  party  serving  the  declaration 
thought  that  ceremony  might  be  dispensed  with. 


TiNDAL,  C.  J. — I  think  the  rule  may  go.    The  tenant 

can  hardly  say  he  did  not  understand  the  nature  and  intent 

of  the  proceeding. 

Bule  absolute. 
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In  re  John  Stanford,  a  Prisoner. 


Tuesday, 
Nov.  9th, 


Un  the  27th  September  last^  John  Stanford  was  arrested  A  writ  ofexe- 

upon  a  writ  of  ca.  sa.  issned  ont  of  this  court  at  the  suit  issue  out  of  this 

of  one  Robinson  upon  a  decree  obtained  against  him  for  decree  or"ordcT 

certain  costs  incurred  in  Chancery.  of  a  court  of 

equity,  under 
the  1  &  S  VicU 

Shee^  Serjeant^  on  a  former  day  in  this  term,  obtained  a  <^  i^o,  s.  is. 
role  calling  upon  Bobinson  to  shew  cause  why  the  prisoner 
should  not  be  discharged  out  of  custody^  and  why  he  (Bo- 
binson)  should  not  pay  the  costs  of  the  application. — He 
submitted  that  the  true  construction  of  the  18th  section 
of  the  statute  1  &  2  Vict.  c.  110  (2)^  upon  the  supposed 
authority  of  which  the  writ  issued^  was,  that  the  decrees, 
orders,  and  rules  therein  mentioned  were  to  have  the  effect 
of  judgments  only  in  those  courts  in  which  they  were 
respectively  pronounced,  and  not  in  any  one  of  the  supe^ 
rior  courts  at  the  election  of  the  party :  in  support  of  which 
construction  he  prayed  in  aid  the  20th  section,  which 
enacts  ''  that  such  new  or  altered  writs  shaU  be  sued  out 
of  the  courts  of  law,  equity,  and  bankruptcy  as  may  by 


(2)  Wliich  enacto  '*  that  all  de- 
CRCfl  and  ordera  of  courts  of  equity, 
and  all  mles  of  courts  of  common 
law,  and  all  orders  of  the  Lord 
Chancellor  or  of  the  Court  of  Re- 
view in  matters  of  bankruptcy,  and 
an  orders  <^  the  Lord  Chancellor 
in  matters  of  lunacy,  whereby  any 
snm  of  money,  or  any  costs,  charges, 
or  expenses^  shall  be  payable  to  any 
penon,  shaU  have  the  effect  ofjudg^ 
ments  in  the  evperior  courts  of 
common  law,  and  the  persons  to 
whom  any  such  monies,  or  costs, 
diaiges,  or  expenses  shall  be  pay- 
aUe,  shaU  be  deemed  judgment  cre- 
ditors within  the  meaning  of  this 


act;  and  all  powers  given  to  the 
judges  of  the  superior  courts  of 
common  law  with  respect  to  mat- 
ters depending  in  the  same  courts, 
shall  and  may  be  exercised  by 
courts  of  equity  with  respect  to  matr 
ten  therein  depending,  and  by  the 
Lord  Chancellor  and  the  Court  of 
Review  in  matters  of  bankruptcy, 
and  by  the  Lord  Chancellor  in 
matters  of  lunacy;  and  all  reme- 
dies h^by  given  to  judgment  cre- 
ditors are  in  like  manner  given  to 
persons  to  whom  any  monies,  or 
costs,  charges,  or  expenses  are  by 
such  orders  or  rules  respectively 
directed  to  be  paid." 
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such  courts  respectively  be  deemed  necessary  or  expe- 
dient for  giving  effect  to  the  provisions  hereinbefore  con- 
tained, and  in  such  forms  as  the  judges  of  such  courts  re- 
spectively shall  from  time  to  time  think  fit  to  order ;  and 
the  execution  of  such  writs  shall  be  enforced  in  such  and 
the  same  manner  as  the  execution  of  writs  of  execution 
is  now  enforced,  or  as  near  thereto  as  the  circumstances 
of  the  cases  will  admit;  and  that  any  existing  writ  the 
form  of  which  shall  be  in  any  manner  altered  in  pur- 
suance of  this  act  shall  nevertheless  be  of  the  same  force 
and  virtue  as  if  no  alteration  had  been  made  therein, 
except  so  far  as  the  effect  thereof  may  be  varied  by  this 
act/' 


Channellj  Serjeant,  contra,  admitted  that  the  ca.  sa.  had 
improvidentiy  issued ;  but  he  prayed  the  court  not  to  set  it 
aside  without  calling  upon  the  defendant  to  undertake  to 
bring  no  action. 

Shee,  Serjeant,  insisted  upon  his  right  to  have  his  rule 
made  absolute  without  condition. 

Per  Curiam. — ^The  rule  must  be  made  absolute,  but, 
under  the  circumstances,  we  think  the  defendant  must  un- 
dertake to  bring  no  action. 

Rule  absolute  accordingly. 


Saiurdaiff 
Nov.  I3th. 

The  defendant  THE  prisoner  having  been  detained  at  the  suit  of  another 
upon  process  Creditor  (Aldridge),  and  being  now  brought  up  by  habeas 
•sWe'by  Ae**   ^^orpus  to  be  charged  in  execution — 

court  as  having 

been  improperly  issued : — Held,  that  the  illegality  of  the  original  arrest  could  not  be  shewn  m 
cause  against  Us  being  charged  in  execution  at  the  suit  of  another  plaintiff  by  whom  he  ^ad 
been  detained;  but  that  his  discharge  from  such  detainer  could  only  be  obtained  on  a  sub* 
f  tft^tive  motion. 
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Skee,  Seijeant^  applied  for  his  discharge,  on  the  ground, 
that,  the  original  arrest  being  illegal,  the  subsequent  de- 
tention of  the  prisoner  was  illegal  also. — He  referred  to 
CoIUhsy.  Yewens,  10  Ad.  &  E.  570,  2  P.  &  D.  489. 
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lore 
Stanford. 


The  Court  referred  to  Barraii  v.  Price,  9  Bing.  566, 
2  M.  &  Scott,  634,  Robinson  v.  Yewens,  5M.  &  Welsbj,  149, 
7  Dow].  377,  and  Pearson  v.  Yewens,  5  New  Cases,  489, 
567,  7  Scott,  435,  701,  7  Dowl.  451 ;  but  observed,  that, 
inasmuch  as  here  the  prisoner  is  brought  up  to  be  charged 
in  execution  without  motion,  the  application  for  his  dis- 
charge must  be  by  a  rule  nisi. 

A  rule  nisi  was  accordingly  granted,  and  on  a  subsequent 
day  discharged,  Shee,  Seijeant,  not  being  instructed  to 
support  it. 


Graham  and  Others  v,  John  Fretwell  and  Another. 


T 


Nof>.  loth. 

HIS  was  an  action  of  assumpsit  for  goods  sold  and  deli-  An  entry  of  a 

contract  for  the 

Tered.  The  defendants  pleaded — ^first,  non  assumpserunt —  sale  of  goods 
secondly,  the  want  of  a  note  or  memorandum  in  writing  Jhe  buyer  inhis 
under  the  statute  of  frauds,  and  that  there  was  no  accept-  ^^^  ^"?^»  ;»* 

'  ^       signed  by  the 

ance  of  the  goods.     The  plaintiffs  replied  that  there  was  seller's  travei- 

«  .  ,  ler,  as  follows: 

such  note  or  memorandum.  ^«  of  North 

The  cause  came  on  to  be  tried  before  Tindal,  C.  J.,  at  *Co.,i50mats 

'  '  Ma.  sugar.  Per 

the  London  Sittings  after  Michaelmas  Term,  1838,  when  "ea,  Fenning's 

f  ^       ,        ,   .      .«.         ,  .  '  .    .         Wharf— first 

a  verdict  was  found  for  the  plamtiffs,  subject  to  the  opmion  and  second 
of  the  court  on  the  following  case :—  d Jj^u  r^^ 

Held,  that  this 
was  not  a  suffi- 
cient note  or  memorandum  of  the  bargain  to  satisfy  the  17th  section  of  the  statute  of  frauds — 
Dyson  not  appearing  to  be  authorised  to  sign  it  tu  agent  for  the  buyer;  and  this  although  the 
same  coorte  of  dealing  appeared  to  have  been  pursued  on  several  occasions,  and  the  question 
arose  upon  a  special  case  reserving  to  the  court  liberty  to  draw  any  inference  which  a  jury 
night  have  drawn. 


G 
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26  IS  THE  COMXOy  rULAB, 

IML  The  plaintiSs  are  wboleaale  grocers  residing  in  London, 

and  carrying  on  bnaineas  nnder  the  firm  of  North,  Simp- 
■oo,  Graham,  k  Co.  On  the  19th  Angnat,  1836,  the 
plaintiffs'  traTeller,  Joseph  Dyson,  called  on  the  defendants^ 
who  are  grocers  residing  at  Gainsborough,  and  prodnoed 
to  Aem  a  sample  <^  Mauritius  sngar  of  the  plaintiffs^  and 
on  the  aecoont  of  the  plaintiffs  scdd  to  the  defendants  one 
hundred  and  fifty  mats  of  Mauritius  sngar,  to  be  sent  to 
Fenning's  Whar^  which  was  a  wharf  on  the  Thanes  where 
▼easels  trading  from  Gainsborough  to  London  loaded  and 
nnlnaded,  and  to  be  forwarded  from  Fenning's  Wharf  by 
the  first  and  second  ships  to  Gainsborough.  At  the  time 
of  the  sale,  the  defendant  John  Fretwell,  in  the  presence 
of  Djrson,  made  an  entry  of  the  contract  of  sale  in  a  book 
of  the  defendants  then  prodnoed  for  that  purpoae,  and 
Dyson,  at  the  request,  and  in  the  presence  of  the  defendant 
John  Fretwdl,  signed  the  entry  so  made. 

The  entry  was  in  the  handwriting  of  the  defendant  John 
Fretwell,  bat  the  signature  to  it  was  in  the  handwriting  of 
D^son.    The  entry  was  as  foUows : — 


u 

it 


Of  North,  Simpson,  Graham,  &  Co.,  London. 
150  Mats  Ma:  Sugar,  at  71$.6d.,  as  sample. 

"  Joseph  Dyson/' 

'*  Per  Sea,  Fenning's  T¥harf,1 
first  and  second  ships.^      J 

On  several  occasions  prior  to  the  19th  August,  18S6, 
Dyson,  as  the  trayeDer  of  the  plaintilb,  sold  by  sample  to 
the  defendants  sugars  to  be  supplied  to  them  by  the  plain- 
tiflb,  which  sugars  were  before  the  said  19th  August,  1886, 
supplied  to  and  accepted  by  the  defendants,  and,  at  the 
expiration  of  the  credit,  and  before  the  19th  August,  1886, 
were  paid  for  by  the  defendants.  On  the  occasions  of  the 
last-mentioned  sales,  notes  in  the  form  hereinafter  stated, 
were  entered  by  the  defendants,  or  one  of  them,  in  their 
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book,  and  signed  by  Dyson,  at  the  request  of  the  defen-         1841. 
dants: — 

''  Of  North,  Simpson,  Graham,  &  Co.,  London. 

"  5  Tierces  sugar    -g     1  to  5,  at  64^.  per  cwt. 

''  2  Hhds.  pieces         ...    at  67s.     „ 
''  1  do.  Hambro'  loaves    .    .    at  8G9.      „ 

"  1  do.  Titlers at  798.      „ 

"  Gainsborough,  22nd  Aug.,  1838.'' 

«  To  Hay's  Wharf,  "  Joseph  Dyson." 

"  Irongate. 

[Thirteen  of  these  entries,  all  similar  in  form,  were  set 
oat  in  the  case.] 

On  the  2Srd  of  August,  1886,  the  plaintiffs  sent  sixty 
mats  of  sugar,  the  same  as  the  sample  produced  by  Dyson 
at  the  time  of  the  sale  to  the  defendants,  to  Fenning's 
Wharf,  and  on  the  same  day  an  invoice  was  sent  to  the 
defendants  stating  that  the  sixty  mats  would  go  by  the 
Fanny,  Captain  Pycock,  which  was  the  first  ship  going  to 
Gainsborough,  and  was  then  expected  to  sail  in  a  few 
days,  and  the  rest  by  the  next  ship. 

On  the  29th  August,  1886,  the  remaining  ninety  mats 
were  sent  by  the  plaintiffs  to  Fenning's  Wharf,  to  be  for- 
warded to  Gainsborough  by  the  second  ship  which  should 
sail — the  Fanny  not  haying  yet  sailed.  Of  these  last  ninety 
mats,  sixty  were  of  the  same  description  and  quality  as  the 
sample  produced  by  Dyson  to  the  defendants,  the  remain- 
ing thirty  mats  were  of  the  same  description,  that  is  to  say, 
Ifaoiitius  sugar,  but  of  a  superior  quality,  and  were  fur* 
nished  by  the  plaintiffs  at  the  same  price  as  the  others. 

(hi  the  evening  of  the  29th  August,  1886,  all  the  goods, 
the  price  of  which  amounted  to  666/.  7s.  6d.,  whilst  wait- 
ing at  Femung's  Wharf  to  be  forwarded  by  the  wharfingers 
to  the  defendants,  were  consumed  by  fire. 

Sridenoe  was  admitted  at  the  trial,  on  the  part  of  thQ 
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Questions. 


plaintiffs,  to  prove  (and  wbich,  if  admissible,  did  prove),  that, 
according  to  the  custom  of  the  trade,  the  words  ''  as  sam- 
ple''  were  satisfied  by  delivering  sugars  of  the  same  de- 
scription but  superior  in  quality  to  the  sample.  This  evi- 
dence was  objected  to  on  the  part  of  the  defendants. 

The  questions  for  the  opinion  of  the  court  were — First, 
whether  there  was  a  sufficient  note  or  memorandum  within 
the  17th  section  of  the  statute  of  frauds — Secondly,  whe- 
ther the  evidence  as  to  the  custom  was  properly  admitted. 

If  the  court  should  be  of  opinion  for  the  plaintiffs  on 
both  the  above  questions,  the  verdict  was  to  stand.  K  the 
court  should  be  of  opinion  in  favour  of  the  defendants 
npon  the  first  question,  a  nonsnit  was  to  "be  entered.  If 
the  court  should  be  of  opinion  in  favom*  of  the  plaintiffs 
upon  the  first  question,  but  of  opinion  that  the  evidence 
as  to  custom  was  not  properly  admitted,  such  evidence  was 
to  be  considered  as  struck  out  of  the  case,  and  the  ques- 
tion whether  the  plaintiffs  were  then  entitled  to  recover 
for  aU  or  any  part  of  ^he  goods  in  question  was  to  be  for 
the  opinion  of  the  court.  It  the  plaintiffs  were  held  en- 
titled to  recover  for  any  of  the  sugars  in  question,  the  ver- 
dict was  to  be  entered  for  the  value  of  as  many  mats  of 
sugar  as  the  court  should  direct,  estimated  at  71s,  6d, 
per  cwt. 

The  court  was  to  be  at  liberty  to  draw  any  inference 
which  a  jury  might  have  drawn ;  and  either  party  was  to 
be  at  liberty  to  turn  the  case  into  a  special  verdict. 


ChatmeU,  Serjeant,  for  the  plaintiffs. — ^The  plaintiffs  are, 
under  the  circumstances  stated  in  the  case,  entitled  to 
recover  the  value  of  the  150  mats  of  sugar,  the  subject- 
matter  of  this  contract,  unless  the  court  feel  themselves  to 
be  fettered  by  their  former  decision  in  Graham  v.  ilftfMOfi, 
7  Scott,  769,  6  New  Cases,  603.  Upon  that  occasion  three 
points  were  made  in  argument — ^first,  that  Dyson,  the 
plaintiffs'  traveller,  might  for  the  purpose  of  that  contract 
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be  taken  to  be  the  agent  of  the  defendant — ^secondly^         1841. 
that  it  waa  not  essential  that  the  name  of  the  defendant       geaham 
should  appear  npon  the  contract — ^thirdly,  that  parol  evi-  '* 

dence  of  agency  was  admissible.  The  court  pronounced 
no  distinct  opinion  upon  the  last  two  points :  and^  as  to 
the  firsts  they  held  that  there  was  no  evidence  to  shew  that 
Dyson  waa  the  defendant's  agent.  There^  the  whole  entry 
was  in  the  handwriting  of  Dyson :  here^  the  signature  only 
is  ^at  of  Dyson,  the  rest  of  the  entry  being  written  by  one 
of  the  defendants.  There,  too,  there  was  but  one  transac- 
tion proved :  here,  no  less  than  thirteen  are  set  out  in  the 
case :  and  the  court,  being  at  liberty  to  draw  any  inference 
which  a  jury  might  have  drawn,  may  well  infer  from  the 
several  instances  so  set  out  an  authority  in  Dyson  which 
in  the  case  of  Graham  v.  Musson  they  did  not  feel  them- 
selves at  liberty  to  draw  from  the  insulated  transaction 
npon  which  the  question  there  turned.  An  authority  may 
be  inferred  from  a  course  of  dealing.  [Tindal,  C,  J. — ^The 
nK»e  just  inference  would  seem  to  be  that  the  entry  in  the 
defendants'  book  was  designed  to  secure  performance  of 
the  contract  on  the  part  of  the  plaintiffs.] 

Sir  F.  Pollock,  contra,  was  stopped  by  the  court. 

TiKDAi.,  C.  J. — ^We  are  unable  satisfactorily  to  distin- 
guiah  this  case  from  Graham  v.  Musson,  7  Scott,  769,  5  New 
Cases,  603.     There  must  therefore  be — 

Judgment  of  nonsuit. 


so 

1841. 
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Wednesday,  DEMPSTER  and  Another  V.  PUBNELL. 

'Nov,lOtk.  1-j 

Adeciarationin  UPON  a  writ  of  false  jadgment  directed  to  the  sheriff  of 

stated  that  the  Somersetshire,  commanding  him  to  cause  to  be  recorded  a 


summoDed^o'  P^^nt  in  his  county  court  between  the  plaintiffs  and  de- 
*?*^*  fi^*        fendant,  the  proceedings  appeared  by  the  sheriff's  return, 

action  of  debt,      aS  follow  : — 

tioning  the  sum       Phunt — Wednesday,  June  12th,  1839. 

fh-Tp^Jeded      ''^y  10th— continuance  to  the  next  county  court,  Au- 

to  state  that  the   gust  7th. 

defendant,  on°  •*,»!  <■  .-ii 

&c.,  at  &c.,  August  7th — ^Attachment  prayed,  appearance  entered  by 

risdictionof  the  defendant,  and  attomies  appointed.     [No  continuance.] 
dSbtlii't"  hV         September  4th,   deckration— "  Somersetshire,  to  wit. 

plaintiffs  in  the  Jamcs  Dempster  and  Robert  Dempster,  the  plaintiffs  in 

for  goods  then  this  smt,  by  B.  H.,  their  attorney,  complam  of  Cyrua 

anddeUvered  P^meUi  the  defendant  in  this  suit,  who  has  been  sum- 

*J1.*",?*1^"*  moned  to  answer  the  said  James  Dempster  and  Robert 

of  R  19«.  6d.  ^ 

formoneyfound  Dempster  in  an  action  of  debt :  For  that  whereas  the  de- 
count  then  and  fendant,  on  the  llth  June,  1839,  at  Wells,  in  the  county 
«^wWch*Mdd""  aforesaid,  within  the  jurisdiction  of  this  court,  was  indebted 
eeverai  nma  to  the  phuutiffs  in  the  sum  of  1/.  19«.  M,  for  the  price  and 
ipectiveiy  paid  value  of  goods  then  and  there  sold  and  delivered  by  the 
ant  to^he  plain-  plt^tiffs  to  the  defendant  at  his  request,  and  in  the  sum  of 
tiftonrequMt;  j/^  19,^  grf.  for  moucy  fouud  to  bc  duc  from  the  defendant 

whereby,  and  *' 

bjr  reason  of  the 

non-payment 

thereof  an  action  hath  accrued  to  the  plaintiA  to  demand  and  have  of  and  from  the  defendant 

the  said  temrai  tmwu  respectively  amounting  to  the  sum  of  XL  19«.  6d. ;  yet  the  defendant  hath 

not  paid  the  §aU  sum  above  demamded,  or  any  part  thereof;  to  the  dsimage  of  the  plaintiffs  of 

II.  19«.  6d.t" — Held,  that  this  declaration  disclosed  a  demand  exceeding  40s.,  and  consequently 

that  the  county  court  had  no  jurisdiction  ;  and  that  resort  could  not  be  bad  to  the  bill  of  parti< 

culars  (which  upon  a  writ  of  false  judgment  was  returned  as  part  of  the  record)  to  shew  that 

the  demand  was  in  reality  below  40«. 

Upon  a  plea  to  the  jurisdiction  in  the  county  court,  that  court  gave  judgment  for  the  defend- 
ant, oMfording  Mm  caste: — This  court,  upon  a  writ  of  &lse  judgment,  set  aside  that  judgment- 
pronouncing  the  same  judgment  which  Uie  court  below  ought  to  have  pronounced,  via.  that  the 
defendant  go  thereof  in  the  said  court  without  day. 

Upon  a  writ  of  false  judgment,  where  all  the  error  books  have  been  delivered  by  one  party, 
the  court  (by  analogy  to  the  rule  in  other  cases)  will  not  permit  the  opposite  party  to  be  beard 
until  he  has  paid  for  those  which  ought  to  have  been  furnished  by  him. 
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to  the  plaintiflEs  on  an  account  then  and  there  stated  be-        184L 
tween  them ;  which  said  several  sums  were  to  be  respec-     dbmpstbr 
tivdy  paid  by  the  defendant  to  the  plaintiffs  on  request ;  '• 

whereby^  and  by  reason  of  the  non-payment  thereof,  an 
action  hath  accrued  to  the  plaintiffs  to  demand  and  have 
of  and  from  the  defendant  the  said  several  sums  respectively 
ammading  to  the  sum  of  \l.  \9s.  6d. ;  yet  the  defendant  hath 
not  paid  the  said  sum  above  demanded,  or  any  part  thereof, 
to  the  damage  of  the  plaintiff  of  1/.  19s.  6d.,  and  therefore 
he  brings  suit  ftc.     Bule  to  plead. 

Same  court — ^particulars  of  demand  filed  as  follows : — 
^  This  action  is  brought  to  recover  the  sum  of  IL  I8s.  &/.,  Partieuianof 
bdng  the  balance  due  to  the  plaintiffs  upon  the  following 
items  of  account.  [The  several  items  were  here  set  out, 
amounting  in  the  whole  to  3/.  lis.  6d.,  and  credit  given 
for  payments  on  account  to  the  amount  of  1/.  Us.  lOd., 
leaving  a  balance  of  1/.  ISs.  &/.]  Above  are  the  particulars 
of  the  plaintiffs'  demand ;  and  the  plaintiffs  will  avail  them- 
■elves  of  all  or  any  of  the  counts  in  the  declaration  in  this 
action  for  the  recovery  of  the  said  demand/' 

Same  court — "  And  the  said  Cyrus  PumeU,  by  B.  W.  V.,  Plea, 
his  attomqr>  answers  to  the  plaint  and  declaration  of  the 
said  James  Dempster  and  Robert  Dempster  in  these  words 
following,  that  is  to  say — The  defendant  in  kis  own  proper 
person  comes  and  says  that  this  court  ought  not  to  have  or 
take  further  cognizance  of  this  action,  because  he  says  that 
the  said  debts  in  the  first  and  second  counts  of  the  declara- 
tion respectively  mentioned,  amounting  together  to  the 
sum  of  3/.  19«.,  are  and  each  of  them  is  demanded  by  the 
plaintiffs  of  the  defendant  for  and  on  account  of  and  in 
respect  of  a  certain  cause  and  certain  causes  of  action 
arising  upon  and  in  respect  of  the  same  dealings  and  trans- 
actions, and  relating  to  one  continued  account ;  and  that, 
althoogh  the  plaintiffs  have  demanded  the  said  sum  of 
8/.  19f  .  in  two  different  counts  in  the  declaration  by  dividing 
the  same  into  two  equal  parts  so  as  to  reduce  the  sum  de^ 
manded  in  each  count  below  the  sum  of  409.,  yet  that  the 
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1841. 


ReplicmdoD. 


Judgment. 


said  snm  of  8/.  19s.  in  the  declaration  allied  to  be  due 
firom  the  defendant  to  the  plaintiffs  is  sought  to  be  reco- 
yered  in  this  action  in  respect  of  one  debt  and  demand  ; 
and  this  the  defendant  is  ready  to  yerify,  wherefore  he 
prays  judgment  whether  this  court  can  or  will  take  further 
cognizance  of  the  said  action.'' 

Same  court — ^Leave  to  plaintiffs  to  reply  at  the  next 
county  court  (October  2nd) :  same  day  given  to  the  de- 
fendant. 

October  2nd — ^And  the  said  James  Dempster  and  Robert 
Dempster,  by  B.  H.,  their  attorney,  reply  to  the  said  plea 
of  the  said  Cyrus  Pumell  by  him  in  manner  and  foim 
above  pleaded,  in  the  words  following,  that  is  to  say — ^And 
the  plaintiffs  say  that  the  cause  of  action  arising  upon  and 
in  respect  of  the  dealings  and  transactions  between  the 
parties  to  this  suit  hath  been  correctly  set  forUi  in  the 
said  declaration;  and  this  die  plaintiffs  areready  to  veri^ 
when  and  where  this  court  shall  order,  direct,  or  appoint. 
"  Whereupon  issue  is  joined.'' 

Cur.  adv.  yult  Leave  given  to  plaintiffs  to  file  their  issue 
at  the  next  county  court — October  30th.  like  leave  to  file 
concilium. 

November  27th — Concilium  filed.  Day  given  to  the 
next  county  court. 

December  21st — ^Notice  of  continuance  filed,  the  next 
county  court  happening  on  Christmas  Day. 

December  25th — ^Leave  to  continue  to  the  next  county 
court. 

January  22nd,  1840 — ^At  which  day,  before  &c.,  come  a» 
well  &c. ;  whereupon  the  said  court  here,  on  hearing  the 
pleadings  between  the  said  parties  respectively,  gave  judg- 
ment in  favour  of  the  said  defendant  Cyrus  Pumell  upon 
his  plea  so  in  manner  and  form  aforesaid  pleaded  by  him 
Therefore  it  was  considered  by  tiie  said  court  that  the  said 
Cyrus  Pumell  do  recover  of  the  said  James  Dempster  and 
Robert  Dempster  Ma  coits  and  chargeM  by  him  expended 
in  and  about  his  defending  the  said  suit  of  the  said  Jamea 
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Dempster  and  Robert  Dempster ;  which  said  costs  amounted        1841. 
to  the  sum  of  51.  I2s.  6rf.    Award  of  execution.  Vrufste 

The  following  errors  were  assigned — That  no  day  was  ^' 

pyen  by  the  said  record  to  the  plaintiffs  or  to  the  defend-  Assignment  of 
ant  to  appear  at  the  seventh  county  court,  held  on  the  4th  errors. 
September,  1839 — ^That  it  appeared  by  the  said  record  or 
return  that  the  plea  of  the  defendant,  wherein  he  prayed 
judgment  whether  the  said  county  court  would  take  fur« 
Iher  cogni2ance  of  the  said  action,  was  pleaded  by  attorney^ 
and  not  by  the  defendant  in  person — ^That,  in  the  said  plea 
of  the  defendant,  it  was  not  averred  that  the  said  several 
debts  in  the  declaration  mentioned  amounted  together  to 
the  sum  of  40«. ;  and  that  the  said  plea  and  the  matters 
therein  contained,  in  manner  and  form  as  they  were  above 
stated  and  set  forth,  were  not  sufficient  in  law  to  preclude 
the  county  court  from  taking  further  cognizance  of  the 
said  action — That  it  did  not  appear  by  the  said  record  or 
return  that  any  issue,  either  of  fact  or  of  law,  was  joined 
in  the  said  county  court  between  the  plaintiffs  and  de« 
fendant — That  it  did  not  appear  by  the  said  record  or  re* 
turn  that  there  was  any  matter  whereof  the  plaintiffs  and 
the  defendant  had  put  themselves  upon  the  judgment  of 
the  smtors  of  the  said  county  court — ^That  it  appeared  by 
the  said  record  or  return  that  the  eleventh  county  court  of 
the  said  sheriff  was  holden  on  Christmas  Day — ^That  no 
day  was  given  by  the  said  record  to  the  defendant  to  ap* 
pear  at  the  twelfth  county  court  (22nd  January,  1840) — 
That  it  did  not  appear  by  the  said  record  or  return  that  it 
appeared  to  the  said  county  court  that  the  plea  by  the  de« 
fendant  pleaded  in  manner  and  form  aforesaid,  and  the 
matters  therein  contained,  were  sufficient  in  law  to  pre* 
elude  the  said  court  from  taking  further  cognizance  of  the 
said  action ;  but  it  was  thereby  alleged  that  the  said  court, 
on  hearing  the  pleadings  between  the  said  parties  respec- 
tively, gave  judgment  in  favour  of  the  defendant  upon  hia 
plea  so  in  manner  and  form  aforesaid  pleaded  by  him— r 

VOL.  IV.  D 
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That  it  appeared  by  the  record  or  return  aforesaid^  that, 
whereas  the  several  debts  in  the  declaration  mentioiied 
amounted  to  a  smaller  sum  than  iOs.,  to  wit,  the  sum  of 
1/.  ISs.  Sd.,  and  no  more,  yet  the  said  county  court  gave 
judgment  in  favour  of  the  said  plea  of  the  defendant — ^lliat 
it  appe^ired  by  the  record  or  return  aforesaid,  that,  whereaa 
it  was  a  matter  in  dispute  between  the  said  parties  whether 
the  sums  demanded  by  the  plaintiffs  in  their  said  action 
did  or  did  not  amount  to  the  sum  of  409.,  and  the  deter- 
tnination  of  the  said  disputed  matter  was  material  and 
necessaiy  to  the  judgment  of  the  said  court,  yet  the  said 
^oourt  proceeded  to  give  their  judgment  with  respect  to  the 
said  matters  without  any  inquiry  into  the  said  disputed 
fact — ^That  no  judgment  appeared  to  have  been  given  that 
the  plaintiffs  should  be  in  mercy,  &c.  Joinder. 
The  case  being  called  on — 

Ta^tntrd,  Serjeant,  for  the  defendant,  objected  that  the 
plaintiffiB  were  not  entitled  to  be  heard,  inasmuch  as  all  the 
eiTor  books  had  been  delivered  by  the  defendant,  the 
plaintiffs  neither  having  delivered  nor  paid  for  those  which 
by  the  practice  of  the  court  they  ought  to  have  furnished. 
He  referred  to  Best  v.  Prior,  2  Dowl.  189,  where  judgment 
was  given  against  the  party  guilty  of  a  similar  default ;  and 
to  the  7th  rule  of  Hilary  Term,  4  Will.  4,  which  provides, 
that,  ''four  clear  days  before  the  day  appointed  for  argu- 
ment, the  plaintiff  shall  deliver  copies  of  the  demurrer 
book,  special  case,  or  special  verdict,  to  the  Lord  Chief 
'  Justice  of  the  King's  Bench  or  Common  Pleas,  or  Lord 
Chief  Baron,  as  the  case  may  be,  and  the  senior  judge  of 
the  court  in  which  the  action  is  brought ;  and  the  defendant 
shall  deliver  copies  to  the  other  two  judges  of  the  court  next 
in  seniority;  and  in  default  thereof  by  either  party,  the 
T>ther  party  may  on  the  day  following  deliver  such  copies 
as  ought  to  have  been  so  delivered  by  the  party  making 
defiiult:  and  the  party  making  default  shall  not  be  heard 
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ontil  he  shall  have  paid  for  such  copies,  or  deposited  with  1841. 

the  derk  of  the  rules  in  the  King's  Bench  and  Exchequer,  demmteii 

or  the  secondary  in  the  Common  Pleas,  as  the  case  may  «• 
be,  a  sofficient  sum  to  pay  for  such  copies  (8)/' 

^ephen,  Serjeant,  contra. — ^llie  role  of  court  is  in  terms 
confined  to  demurrer  books,  special  cases,  and  special  yer- 
dicts,  and  it  is  not  to  be  extended  by  implication ;  and  the 
15th  rule  of  Hilary  Term,  4  Will.  4,  is  distinctly  limited 
to  cases  of  error  firom  the  superior  courts  at  Westminster : 
there  is  no  rule  applicable  to  cases  of  false  judgment  firom 
the  county  court.  [7%Mfa/,  C.  J. — The  late  rule  certainly 
does  not  in  terms  apply  to  writs  of  false  judgment.  Beit 
T.  Prior,  however,  seems  to  be  quite  in  point,  and  to  be 
founded  in  good  sense:  though  not  in  strictness  a  pro- 
ceeding in  error,  the  writ  of  false  judgment  bears  so  dose 
an  analogy  to  it,  that  the  same  principle  must  apply  to 
both.]  In  FuUer  v.  Osborne,  6  T.  R.  477,  and  Fidham  v. 
Bagshaw,  1  B.  &  P.  292,  the  defendant's  refusal  to  pay  for 
half  the  paper  books  deliyered  by  the  plaintiff,  was  held  to 
be  no  ground  for  signing  judgment  against  him. 

TiNDAL,  C.  J. — ^Though  there  is  no  positive  rule  applic- 
able to  the  case  of  a  writ  of  false  judginent,  it  approaches 
so  nearly  to  that  of  a  writ  of  error — the  only  difference  be- 
tween them  being  that  the  one  lies  upon  a  judgment  of  a 
court  of  record,  and  the  other  upon  that  of  a  court  not  of 
record — ^that  reason  and  good  sense  require  that  the  same 
practice  should  be  observed  as  to  both.  Let  the  money  be 
paid  instanter. 

The  money  having  been  accordingly  handed  over  to  one 
of  the  Masters — 


(3)  See  Pifther  v.  Snow,  3  Dowl.  27 ;   Sandal!  v.  Bennett,  4  N.  &  M. 
99,  2  Ad.  &  £.  204. 
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1841.  Stephen,  Serjeant,  for  the  plaintiffs,  proceeded  to  ai^e 

DsMFtTKR  ^  support  of  the  assignment  of  errors. — ^The  dedaration 
P  uIbix.  ^  dearly  good.  In  resorting  to  the  nsnal  expedient  of 
shaping  their  demand  in  two  sereral  counts,  claiming  in  the 
one  a  som  of  1/.  19«.  6rf.  as  for  goods  sold  and  deliyered, 
and  in  die  other  a  like  snm  as  upon  an  account  stated,  the 
plaintifb  are  not  seeking  to  recoyer  more  than  one  debt  of 
1/.  19«.  6if.  [MaMte,  J. — ^That  might  be  so,  were  it  not  for 
the  subsequent  allegation,  that,  by  reason  of  the  non-pay* 
ment  of  the  said  ««vcra/ sums,  an  action  had  accrued  to  the 
plaintiffs  to  demand  and  hare  of  and  firom  the  defendant 
the  said  several  sums  respectirely.]  The  allegation  is  that 
the  said  several  sums  respectively  amount  to  the  nan  of 
1/.  19«.  6rf.,  which  clearly  shews  that  the  plaintiflh'  claim  is 
limited  to  that  single  sum.  At  the  most,  it  is  an  am- 
biguity that  is  waived  by  pleading  over.  [Mauky  J. — Is 
that  a  doctrine  that  is  applicable  to  a  limited  juiisdiction?3 
It  is  a  rule  of  common  sense,  and  therefore  of  general  ap- 
plication. In  Hobscn  v.  Mtddkian,  6  B.  &  C.  295,  9  D.  & 
B.  249,  it  is  distinctly  laid  down,  that,  where  in  pleading 
an  equivocal  expression  is  used,  in  general  that  is  to  be 
construed  against  the  party  using  it ;  but,  if  the  opposite 
party  plead  over,  it  is  to  be  construed  in  that  sense  which 
will  support  the  previous  pleadings.  And  there  is  no  good 
reason  why  that  general  principle  should  not  be  equally 
applicable  to  courts  of  inferior  and  limited  jurisdiction* 
[Maule^  J. — ^The  plaintiffs  are  boimd  to  shew  that  the  court 
has  jurisdiction :  if  they  have  left  it  in  doubt,  no  intend- 
ment can  be  made  in  their  favour.]  The  bill  of  particulars, 
which  appears  to  have  been  filed  in  the  county  court,  and 
which  is  returned  as  part  of  the  record,  removes  the  appa- 
rent ambiguity,  shewing  as  it  does  that  the  plaintiffii  could 
not  have  recovered  more  than  1/.  ISs,  Sd.  upon  this  decla- 
ration. And,  although  the  bill  of  particulars  forms  no  part 
of  the  record  in  the  superior  courts,  the  practice  of  the 
county  court  (of  which  the  court  cannot  take  notice,  ex- 
cept in  so  far  as  it  is  brought  before  them  in  the  particu- 
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lar  case — Bider  y.  Edwards,  ante,  Vol.  8,  p.  456)  may  be  and        1841. 
apparently  is  otherwise*  Dimpstbk 

As  to  the  jurisdiction  of  the  county  courts  the  learned 
Serjeant  referred  to  2  Inst.  811  ^  Comyns's  Digest^  County 
(C.  8) ;  and  Tke  King  v.  The  Sheriff  of  Herefordshire,  in  a 
cause  of  Dealey  v.  Clark,  1  B.  &  Ad.  672.  He  further 
contended  that  there  was  no  issue  properly  joined  here^ 
and  consequently  that  the  suit  was  discontinued;  citing, 
for  the  purpose  of  shewing  the  strictness  to  which  these 
proceedings  are  held^  Anonymous,  1  Sid.  143;  Smith  y. 
Smth,  1  Sid.  147;  Waldock  y.  Cooper,  2  Wils.  16;  1  Wms. 
Saund.  74.  n.  (1) ;  2  Wms.  Saund.  5th  edit.,  819  b,  note  {b). 
And,  further,  that  there  was  no  sufficient  continuance 
of  the  proceedings,  by  dies  datus,  to  the  seyenth  county 
court,  a  defect  which  he  submitted  was  not  cured  by  the 
subsequent  appearance  of  the  parties — Comyns's  Digest, 
Pleader  (W.  6);  1  Eol.  Abr.  486,  pi.  8;  Clobery  y.  The 
Bishop  o/Exon,  Carth.  172;  Harrington  y.  Launsdon,  Yely. 
97 ;  PepUnw  y.  Rowley,  Cro.  Jac.  857 ;  and  that  the  court 
must  giye  such  judgment  as  the  court  below  ought  to 
haye  giyen — I\nch  y.  Brook,  2  New  Cases,  324,  2  Scott, 
511. 

Talfourd,  Serjeant,  for  the  defendant.— The  declaration 
is  bad.  It  does  not  state  that  the  cause  of  action  arose  or 
that  the  defendant  resided  within  the  jurisdiction  of  the 
county  court.  {Tindal,  C.  J. — The  declaration  does  suffi- 
ciently shew  that  the  cause  of  action  arose  within  the  juris* 
diction :  it  states  that  the  defendant  was  indebted  within 
the  jurisdiction  for  goods  then  and  there  sold  and  deliyered^ 
and  upon  an  account  then  and  there  stated.  The  defend- 
ant's residence  within  the  jurisdiction  is  neyer  alleged; 
it  is  presumed :  his  non-residence  would  be  ground  for  an 
application  for  a  prohibition.  The  authorities  are  dear, 
that  it  must  appear  upon  the  face  of  the  declaration  that 
the  debt  sought  to  be  recoyered  is  less  than  40^. — Beder 
y.  Bradley,  2  Mod.  101;  Anonymous,  2  Mod.  206;  Co* 
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myns's  Digest^  County  (C.  8).  The  sum  demanded  is  that, 
whicli  the  plaintiffs  seek  to  recover :  and^  if  this  were  an 
action  in  a  superior  court,  upon  a  dedaration  like  this  the 
plaintiff  would  clearly  be  entitled  to  recoTcr  the  two  sereral 
sums.  In  Lord  v.  Houatoun,  11  East^  62,  it  was  held^ 
that,  in  debt  by  bill,  the  declaration  is  good,  though  the 
sums  demanded  in  the  several  counts  amount  altogether 
to  more  than  the  sum  at  first  demanded  in  the  queritur; 
for  that  is  superfluous  and  may  be  rejected.  "  In  this 
court,''  says  Lord  Ellenborough,  "  where  the  proceedings 
are  by  bill,  the  words  at  the  beginning,  of  a  pka  that  he 
render  so  much,  which  raise  the  question,  are  themselres 
superfluous,  and  may  therefore  be  rejected;  and,  rejecting 
those  words,  there  ia  in  each  count  a  perfect  demand  of  a 
sum  certain,  without  the  reference  to  the  sum  first  meo^ 
tioned  in  the  declaration,  which  would  also  be  rejected  : 
and  then  the  declaration,  concluding  with  a  demand  of 
damages  foi^  detaining  the  debt,  will  refer  to  the  sum  total 
(^  the  debt  demanded  by  the  seyeral  counts/'  The  question 
is  not  a  matter  of  speculation  as  to  what  the  plaintiffs  in- 
tended, but  whether,  in  point  of  law,  if  they  proved  two 
demands  (supposing  the  action  to  have  been  brought  in 
one  of  the  superior  courts)  each  amounting  to  IL  19s.  6d., 
they  might  not  upon  this  declaration  have  recovered  them 
both :  for,  if  so,  the  case  is,  according  to  the  authority  of 
Lord  V.  Houston,  one  in  which  the  county  court  clearly 
had  no  jurisdiction.  The  bill  of  particulars  cannot  be 
resorted  to  for  the  purpose  of  aiding  the  construction  of 
the  declaration :  for,  though  annexed  to  the  record,  it  forma 
no  part  of  it. 

The  learned  Serjeant  insisted  that  there  was  a  complete 
issue  in  law  joined  between  the  parties  in  the  court  below ; 
for,  that  the  plea  might  be  treated  as  an  informal  demurrer 
to  the  declaration,  or,  possibly,  the  replication  as  a  demurrer 
to  the  plea.  And,  as  to  the  want  of  continuance,  he  sub- 
mitted that  that  was  cured  by  the  subsequent  appearance* 
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Stephen,  Seijeant,  in  reply.— The  question  must  nlti-        1841. 
nuAetf  torn  upon  the  sufficiency  of  the  declaration.    The     dbmmtbe 
cases  cited  from  2  Modem  were  both  cases  of  assumpsit^  *- 

and  in  both  the  plaintiffs  demanded  larger  damages  than 
4Q9.    Here^  the  action  is  in  debt^  and  the  plaintiffs  no 
where  claim  more  than  a  single  sum  of  1/.  19«.  6dL    The . 
bill  of  particulars  being  returned  by  the  sheriff  as  part  of 
the  record^  it  must  be  taken  to  be  so. 

TxKDAL,  C.  J. — ^I  take  the  rule  to  be  well  established  by 
the  cases  of  Morama  v.  Skper,  WilleSi  80,  and  TUley  y. 
Fbxatt,  Willes,  688,  that,  where  it  appears  upon  the  face  of 
the  proceedings  that  the  inferior  court  has  jurisdiction,  it 
will  be  intended  that  the  proceedings  are  regular;  but 
that,  unless  it  so  appears,  that  is,  if  it  appear  affirmatiydy 
that  the  inferior  court  has  no  jurisdiction,  or  if  it  be  left 
in  doubt  whether  it  has  jurisdiction  or  not,  no  such  in* 
tendment  will  be  made.  The  main  question,  therefora,  in 
this  case,  is,  whether  or  not  it  does  appear  that  the  eounty 
court  had  jurisdiction.  It  is  well  known  that  the  county 
court  can  only  hold  plea  in  personal  actions  (with  certain 
exceptions)  imder  the  value  of  40s.  Let  us  see,  then, 
whether  it  appears  on  the  ffice  of  this  declaration  that  the 
plaintiffil'  demand  exceeded  that  sum.  I  agree,  that,  if  the 
bill  of  particulars  could  be  brought  to  aid  the  declaration,  it 
would  appear  that  the  sum  sought  to  be  recovered  is  less 
than  40».;  but  I  can  see  no  principle  to  warrant  us  in 
holding  the  bill  of  particulars  to  form  part  of  the  declara- 
tion in  the  court  below.  In  proceedings  in  the  superior 
courts,  the  bill  of  particulars  is  well  distinguished  firom 
that  which  forms  part  of  the  record :  and  I  see  no  reason 
why  a  different  rule  should  obtain  where  the  proceedings 
take  place  in  an  inferior  court.  The  object  of  the  bill  of 
particulars,  is,  to  give  information  to  the  defendant  as  to 
the  nature  of  the  claim  made  against  him,  and  to  restrain 
the  plaintiff's  procrf:  but  it  forms  no  part  of  tlm  record :  and 
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1841.        therefore^  in  dealing  with  the  record,  we  can  give  no  effSect 
^EMPtTcm     ^  ^^*     Confining  onr  attention  to  the  declaration,  let  ns 
V-  see  whether  it  does  not  appear  that  the  action  is  bronght 

to  recover  a  larger  debt  than  the  law  permits  the  county 
conrt  to  take  cognizance  of.  The  declaration  commences 
thus: — ''Somersetshire,  to  wit.  James  Dempster  and 
Hobert  Dempster,  the  plaintiffs  in  this  suit,  by  B,  H.^ 
their  attorney,  complain  of  Cyrus  Pumell,  the  defendant  in 
this  suit,  who  has  been  summoned  to  answer  the  said 
James  Dempster  and  Robert  Dempster  in  an  action  of 
debt/'  The  first  observation  that  suggests  itself  upon  this, 
is,  that  it  is  a  deviation  firom  the  ordinary  form  of  the 
commencement  of  a  declaration  in  debt;  it  does  not  state 
the  amount  for  which  the  plaint  is  levied,  which  if  it  had 
done  all  would  have  been  right,  for  then  the  plaintiffs 
could  not  have  recovered  anything  beyond  that  sum.  The 
plaintiffs  then  proceed  to  count  upon  that  plaint,  rather  ia 
the  form  of  a  single  count  than  of  two  separate  and  distinct 
counts-*-*''  For  that  whereas  the  defendant,  on  &;c.,  at  &;c. , 
within  the  jurisdiction  of  this  court,  was  indebted  to  the 
plaintiffs  in  the  sum  of  1/.  19«.  6rf.  for  the  price  and  value 
of  goods  then  and  there  sold  and  delivered  by  the  plaintiffs 
to  the  defendant  at  his  request,  and  in  the  sum  of  1/.  19s.  6d. 
for  money  found  to  be  due  firom  the  defendant  to  the 
plaintiffs  on  an  account  then  and  there  stated  betweea 
them/'  The  declaration  then  proceeds — "which  said 
several  sums  were  to  be  respectively  paid  by  the  defendant 
to  the  plaintiffs  on  request " — still  insisting  that  the  plain- 
tiffis  were  entitled  to  recover  two  sums  of  1/.  19s,  6d,  each ; 
and  it  further  proceeds — "  whereby  and  by  reason  of  the 
non-payment  thereof  (that  is,  of  the  two  sums  before  men« 
tioned)  an  action  hath  accrued  to  the  plaintiffs  to  demand 
and  have  of  and  fix)m  the  defendant  the  said  several  sums 
respective^  amounting  to  the  sum  of  1/.  19«.  6rf.'*  Taking 
into  consideration  what  has  preceded,  the  only  construe^ 
tion  we  can  give  to  these  words  appears  to  me  to  be  this, 
that  each  of  the  sums  which  the  plaintiffs  claim  to  be  en- 
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titled  to  recover  amounts  to  1/.  ]9«.  6^/'    And  the  breach         1841. 
is  thmt  "  the  defendant  hath  not  paid  the  said  sum  above      dempbtee 
demanded,  or  any  part  thereof;'''  no  sum  being  mentioned  »• 

in  the  plaint,  and  the  plaintiffs  claiming  throughout  two 
sums  of  1/.  19s.  6d.  each.  If  the  plaintiffs  intended  merely 
to  insiat  upon  their  right  to  recover  the  balance  of  1/.  ISs.  Sd. 
as  stated  in  the  bill  of  particulars,  they  should  in  their 
declaration  have  acknowledged  the  receipt  of  so  much  as 
would  reduce  the  debt  to  that  amount :  see  Comyns's  Digest, 
County  (C.  8).  It  appears  to  me,  therefore,  upon  the  face 
of  the  declaration,  that  the  plaintiffs  have  not  so  limited 
their  demand  as  to  bring  it  clearly  within  the  jurisdiction 
of  the  county  court.  Such  being  the  form  of  the  declara- 
tion, die  defendant  pleads  to  the  jurisdiction,  and  other  pro- 
ceedings take  place  in  the  county  court  to  which  it  is  not 
necessary  now  to  refer,  though  there  seem  to  be  various 
errors  upon  the  record.  The  plaintiffs  being  clearly  not 
entitled  to  recover,  the  only  remaining  question  is  as  to 
how  the  judgment  is  to  be  entered  up.  It  is  not  enough, 
upon  a  writ  of  error  brought,  simply  to  reverse  or  to  affirm 
the  judgment  of  the  court  below ;  but  we  must  give  such 
judgment  as  the  court  below  ought  to  have  given.  It 
strikes  me,  therefore,  that,  as  the  defendant  has  pleaded  a 
plea  to  the  jurisdiction  which  we  consider  to  be  well 
founded,  we  ought  to  give  judgment  as  upon  that  plea  to 
the  jurisdiction.  The  judgment  of  the  court  below  is  a 
mere  nullity,  and  must  be  reversed.  And  I  think  the 
right  judgment  for  us  to  pronounce,  is,  that  the  plaintiffs 
be  barred  firom  further  proceeding  in  the  county  court,  on 
the  ground  that  that  court  has  no  jurisdiction ;  the  con- 
sequence of  which  is,  that,  asihis  is  a  judgment  in  abate- 
ment, where  no  matter  of  fact  has  been  tried,  there  will 
be  no  costs. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  bill  of 
particulars  cannot  be  prayed  in  aid  to  explain  the  declara* 
tion :  it  forms  no  part  of  it.    The  declaration  claims  two 
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1841.        sums  of  1/.  19s.  6dn  each;  and  the  breach,  alleging  the 
Dbmpstie     non-payment  of  "  the  said  snm  above  demanded/'  meana^ 
*>  I  apprehend,  the  aggregate  of  the  two  smma  before  men* 

tioned.  If  that  be  so,  the  county  conrt  clearly  had  no  juris* 
diction,  and  upon  the  issue  in  law  (though  informal)  joined 
before  them,  the  judgment  that  court  ought  to  have  pro* 
nounced,  was,  that  they  would  not  take  further  cognisance 
of  the  suit.  And  we  must,  as  far  as  is  possible,  place  the 
parties  in  the  same  situation  as  they  would  have  stood  in  had 
the  right  judgment  been  pronounced  by  the  court  below. 

Eeskine,  J.,  was  at  Nisi  Prius. 

Maulb,  J. — ^I  am  also  of  opinion  that  it  appears  upon 
the  face  of  the  declaration  that  the  county  court  had  no 
jurisdiction  in  this  case,  inasmuch  as  the  sum  demanded 
exceeds  the  limit  which  the  law  assigns.  If  the  declaration 
could  be  aided  by  the  particulars  of  demand,  no  doubt  the 
ambiguity  would  be  removed;  but,  in  proceedings  accord- 
ing  to  the  course  of  the  common  law,  there  is  no  such 
thing  known  as  a  bill  of  particolam.  We  must  probably 
assume  here  that  it  is  the  practice  in  the  coimty  court  to 
file  the  bill  of  particulars ;  but  that  will  not  make  it  a  part 
of  the  declaration.  The  declaration  itself  must  shew  that 
the  sum  sought  to  be  recovered  falLs  short  of  409.  The 
question  turns  upon  the  construction  of  this  phrase—* 
whereby  an  action  hath  accrued  to  the  plaintiffs  to  demand 
and  have  of  and  firom  the  defendant  the  said  several  sums 
respectively  amounting  to  the  sum  of  1/.  19^.  6d.  If  the 
meaning  of  that  be,  the  several  sums  each  amoimting  to 
IL  19«.  6rf.,  then  the  declaration  clearly  claims  moro  than 
40*.  And  this  appears  to  me  to  be  the  sense  in  which 
the  declaration  is  to  be  taken.  It  contains  in  effect  but 
one  count,  charging  the  defendant  to  be  indebted  to  the 
plaintiffs  in  1/.  19«.  6d.  for  goods  sold  and  delivered,  and 
in  1/.  19#.  M,  for  money  found  due  on  an  account  stated. 
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The  conjunction  *^  and  *'  can  have  no  other  operation  than 
to  make  the  second  som  additional  to  and  cumulative  of 
the  sum  first  mentioned :  and  I  see  nothing  in  the  subse- 
quent part  of  the  declaration  that  is  at  all  contradictory  or 
repugnant  to  that  construction.  The  county  court,  there* 
fore,  clearly  had  no  jurisdiction.  The  plea  is  rather  in  the 
nature  of  a  demurrer,  and  the  replication  a  joinder  in  de- 
murrer. The  judgment  is  a  mere  nullity :  the  court  seems 
to  hare  been  of  opinion  that  it  had  no  jurisdiction,  and 
then  proceeds  to  assume  jurisdiction  by  awarding  costs  to 
be  paid  by  the  plaintiffs  to  the  defendant. 

The  rule  was  drawn  up  as  follows : — ''  It  is  ordered 
that  the  judgment  of  the  court  below  in  the  said 
writ  of  false  judgment  mentioned  be  and  the 
same  is  hereby  reversed,  the  cognizance  of  the 
plaint  not  belonging  to  the  said  court,  and  that 
the  defendant  go  thereof  in  the  said  court  with- 
out day/' 


1841. 


DBMPSTBm 
9. 

PUUMBU.. 


Etans  and  Another  v.  Nichol  and  Another. 


T 


TkHr9day^ 
Nov.  IIM. 

ROVEB  for  fifty  hogsheads  of  alkali,  fifty  hogsheads  of  one  c,  a  ma- 
soda,  and  fifty  hogsheads  of  potash.     Pleas— first,  not  S!fSe',^n. 
guilty — secondly,  that  the  plaintiffs  were  not  possessed  as  ^l\f^  to 

IS*  s  v«o*i  his 

of  their  own  property  of  the  goods  and  chattels  in  the  factors  in  Lon- 
dedaration  mentioned  &c.     Issue  thereon.  to  meet  a  bill  ^ 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  ^^^^^ 
in  London  after  Michaelmas  Term  last.    The  facts  that  mitting  to  tbem 
appeared  in  evidence  were  as  follow : — One  Anthony  Clap-  by  the  mate  of 
ham,  a  manufacturing  chemist  in  the  neighbourhood  of  knowled^ng* 
Newcastle,  was  in  the  habit  of  consigning  to  the  plaintiffs  |J*«  k?^*  *® 

ceived  on  board 
lo  be  ddiTcred  to  E.  &  Co. :— Held,  that  E.  &  Co.  had  a  sufficient  property  in  the  goods  and 
right  to  the  possession  to  entitle  them  to  maintain  trover  against  a  wrong-doer,  the  consignor  not 
having  repudiated  the  contract  upon  which  they  wcie  sent. 
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1841.  in  London  goods  for  sale  on  his  acooont^  he  drawing  upon 
them  for  two-thirds  of  the  estimated  value,  and  they  de- 
biting him  with  commission.  On  the  2nd  May,  1840^ 
Clapham,  being  then  indebted  to  the  plaintiffs  to  an 
amount  exceeding  the  ralue  of  the  goods  held  by  them  on 
his  account,  advised  them  that  he  had  drawn  upon  them  a 
bill  for  500/.  at  four  months'  date.  On  the  4th,  the  plain* 
tiffs  addressed  a  letter  to  Cli^ham,  remonstrating  with 
him  upon  the  state  <^  his  account,  bat  at  the  same  time 
stating  that  they  had  accepted  the  draft.  On  the  6th, 
Qapham  wrote  to  the  plaintiffs  promising  to  send  goods 
in  the  following  week  io  meet  thai  bUl;  and,  in  pursuance 
of  that  promise,  Clapham,  on  the  19th,  sent  to  Messrs. 
Nichol,  Ludlow,  &  Co.,  wharfingers  and  ship-owners  at 
Newcastle,  twenty-two  casks  of  alkali  to  be  shipped  for 
London  under  a  bill  of  lading  of  which  the  following  is  a 
copy:— 

"  Shipped  in  good  order  and  well  conditioned,  by  An- 
thony Clapham,  on  board  the  good  ship  or  vessdi  called 
the  London,  whereof  is  master  Da?id  Davis,  and  now  lying 
at  anchor  in  the  river  Tyne,  and  bound  for  London;  to 
B  say,  twenty-two  casks  of  alkali,  gross  489  cwt.  2  qrs.  12  lbs., 

467  to  48S.  being  marked  and  numbered  as  in  the  maigin;  and  io  be 
delivered  in  the  like  good  order  and  condition  at  the  port 
of  London  (the  dangers  of  the  seas  only  excepted)  unio 
Evwu,  Broihen,  or  to  their  assigns,  the  shipper  paying 
freight  on  the  said  goods  at  the  rate  <^  10».  per  ton  in  full, 
with  average  accustomed,  &c.'' 

At  the  time  of  the  shipment  Clapham  stood  indebted  to 
Nichol,  Ludlow,  &  Co.,  in  the  sum  of  183/.  16».  6cf.,  for 
fireights  due  on  former  shipments;  and,  finding  that  Clap- 
ham had  stopped  payment,  they  refused  to  sign  the  biUs 
of  lading,  claiming  to  hold  the  alkali  under  a  general  lien, 
by  the  custom  of  the  particular  trade,  for  the  debt  so  due 
to  them  firom  Clapham.  The  vessel  proceeded  to  London 
with  the  alkali  on  board :  and  Nichol,  Ludlow,  &  Co.  sent 


MICHAELMAS  TERM,  5  VICTORUS.  45 

to  the  defendants,  Anthony  Nichol  &  Son,  their  agents  in        184  L 
London,  an  order  as  follows : — 

''  Captain  Davis.  Deliver  twenty-two  casks  alkali, 
maiked  E,  and  numbered  467  to  488,  to  order  of  Messrs. 
A.  Nichol  &  Son/' 

The  defendants  received  the  goods  nnder  this  order,  and 
refused  to  deliver  them  to  the  plaintiffs,  who  demanded 
them  by  virtue  of  a  receipt  signed  by  the  mate  of  the  Lon- 
don, acknowledging  the  alkali  to  have  been  received  on 
board  to  be  delivered  to  the  plaini^s.  The  freight  for  the 
twenty-two  casks  was  tendered  at  the  time  of  the  demand. 
It  also  appeared  that  the  alkali  was  insured  by  Clapham ; 
the  custom  of  the  trade  being  that  the  shipper  bears  the 
risk,  and  pays  freight,  even  where  the  consignment  is  to  a 
vendee.  And  an  unsuccessful  attempt  was  made  on  the 
part  of  the  defendants  to  prove  a  custom  entitling  the  ship- 
owner to  retain  goods  for  a  general  balance :  but  it  was 
contended  that,  under  the  circumstances,  the  plaintiffs 
had  no  such  property  in  the  alkali  as  to  entitle  them  to 
maintain  trover  for  it. 

His  lordship,  however,  was  of  opinion  that  the  drcnm- 
stance  of  the  alkali  having  at  the  time  of  the  shipment 
been  specifically  appropriated  by  the  consignor  to  the  bill 
for  500/.,  vested  such  a  property  therein  in  the  plaintiffs  as 
to  enable  them  to  maintain  trover :  and  he  directed  a  ver- 
dict to  be  entered  for  the  plaintiffs  for  212/.,  the  value  of 
the  alkali,  reserving  leave  to  the  defendants  to  move  to  enter 
a  nonsuit  if  the  court  should  be  of  opinion  that  the  plain** 
tiffs  were  not  entitled  to  recover. 

Ckarmett,  Serjeant,  in  Hilary  Term  last,  accordingly 
obtained  a  rule  nisi. 

Ta^ourd,  Serjeant  {Busbtf  was  with  him),  now  shewed 
cause. — It  may  be  conceded,  that,  if  the  only  relation 
established  between  Clapham  and  the  plaintiffs  was  that  of 
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1S4L  prindpal  and  Actors,  the  latter  would  have  no  aocli  pro- 
perly in  the  alkali  in  question  as  would  entitle  them  to 
maintain  thia  action :  KMoch  y.  Craigj  3  T.  B.  783^  ia  a 
distinct  authority  to  that  effect.  But  here  was  a  specific 
'  appropriation  hy  Clapham  to  meet  the  particular  aocept- 
ance,  which  would  give  the  plaintiffs  a  sufficient  title  to 
maintain  trover  as  against  a  wrong-doer.  The  dreum- 
stance  of  the  alkali  having  been  insured  by  the  consignor, 
though  it  certainly  differs  this  case  firom  that  of  Ragimo 
V.  XcMisr,  4  B.  &  C.  219, 6  D.  &  B.  288,  is  in  reality  of  no  im- 
portance, seeing  that  this  was  done  in  pursuance  of  a  general 
custom  in  the  particular  trade.  The  observations  of  Lord 
EU^iborough  in  Patten  v.  I%ong>8on,  S  M.  &  S.  350,  seem 
to  anticipate  the  veiy  state  of  hcts  now  presented  to  the 
court  ''If  it  is  to  be  taken,''  says  his  lordship, ''  that  t^ 
cargo  was  consigned  to  the  Liverpool  house  as  a  security 
for  advances  made  by  them,  this  may  afford  a  ground  for 
their  claim  to  detain  the  same  until  such  time  as  they  are 
indemnified  against  these  advances  or  the  responsibility 
they  have  contracted  in  respect  of  the  cargo.  But  the 
case,  as  it  now  stands,  seems  to  me  to  go  further,  and  that 
the  defendant,  in  order  to  succeed  in  his  claim,  must  make 
out  this  position,  that,  wherever  a  principal  consigns  goods 
to  his  fiictor  for  sale,  and  is  at  the  same  time  in  a  course  of 
drawing  on  the  factor  upon  account,  this  single  circum- 
stance of  there  being  mutual  credits  between  them,  does 
of  itself  give  to  the  factor  a  right  not  merely  to  detain  such 
consignments  as  shall  come  to  his  hands,  but  to  anticipate 
the  possession,  and  keep  it  against  the  unpaid  seller.  Jf 
there  had  been  any  specific  pledge  of  this  cargo  in  the  course 
of  the  transaction,  jfbiUs  had  been  accg>ted  by  thelAverpool 
house  on  the  credit  of  this  particular  consignment,  or  tfit 
had  been  so  stipulated,  this  would  have  been  a  different  case*^ 
Haille  v.  Smith,  1  B.  &  P.  568,  is  scarcely  to  be  distin- 
guished from  the  present  case.  There,  A.  of  Liverpool, 
wishing  to  draw  upon  the  banking-house  of  B.  in  London 
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to  a  large  amomitj  agreed^  among  other  Becurities  g^Ton^  to 
oonaign  goods  to  a  mercantile  house  consisting  of  the  same 
partners  as  the  banking-house^  though  under  the  firm  of 
B.  &  C. ;  accordingly  he  remitted  the  invoice  of  a  cargo 
and  the  bill  of  lading  indorsed  in  blank  to  B.  &  C,  but  the 
caigo  was  prevented  from  leaving  Liverpool  by  on  em« 
hargo ;  A.  then  became  bankrupt^  being  considerably  in* 
debted  to  B.,  and  the  cargo  was  delivered  to  his  assignees 
by  the  captain :  it  was  held  that  B.  &  C.  might  maintain 
trover  for  it  against  the  captain.  Here^  the  boat  receipt 
given  by  the  mate  on  receiving  the  alkali  on  board  was 
suflicient  to  point  out  the  duty  of  the  ship-owners.  In 
Brf&ttB  V.  Nixf  4  M.  &  Welsby^  775^  T.^  a  corn-merchant 
at  Longford,  who  had  been  in  the  habit  of  consigning  car- 
gos  of  com  to  the  plaintifis  as  his  factors  for  sale  at  Liver- 
pod,  and  obtaining  from  them  acceptances  on  the  faith  of 
sndi  consignments,  on  the  31st  January  obtained  from 
the  masters  of  two  canal  boats  (No.  604  and  No.  54)  re- 
oeqpts  signed  by  them  for  full  cargos  of  oats  therein  stated 
to  be  shipped  on  board  the  boats,  deliverable  to  the  agent 
of  T.  in  Dublin,  in  care  for  and  to  be  shipped  to  the  plain- 
tifis at  Liveipool.  At  that  time  boat  Na  604  was  load- 
ed, but  no  oats  were  then  actually  shipped  on  board  boat 
No.  54.  On  the  2nd  February,  T.  inclosed  these  receipts  to 
the  plaintifb,  and  drew  a  bill  on  them  against  the  value  of 
the  cargos,  which  the  plaintiffs  accepted  on  the  7th,  and 
paid  when  due.  On  the  Gth  February,  W.,  an  agent  of 
the  defendant,  who  was  T/s  factor  for  sale  in  London,  ar- 
rived at  Longford  and  pressed  T.  for  security  for  previous 
advances.  T.  on  that  day  gave  W.  an  order  on  T.'s  agent 
in  Dublin  to  deliver  to  W.  the  cargos  of  boats  No.  604  and 
No.  54,  on  their  arrival  there.  Boat  No.  604  had  then 
safled  from  Longford,  but  boat  No.  54  was  only  partially 
loaded,  l^e  loading  was  completed  on  the  0th,  and  T. 
then  transmitted  to  W.  in  Dublin  a  receipt  signed  by  the 
master  of  the  boat  (in  the  same  form  as  those  sent  to  the 
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1841.  plaintiffs)^  making  the  cargo  deliverable  to  W.  W.  re* 
ceived  this  on  the  lOth.  On  their  arrival  in  Dublin^  W. 
took  possession  of  both  cargos  for  the  defendant.  It  was 
held  that  the  property  in  the  cargo  of  boat  No.  604  vested 
in  the  plaintiffs,  on  their  acceptance  of  the  bill,  and  that 
they  were  entitled  to  maintain  trover  for  it ;  but  that  they 
could  not  maintain  trover  for  the  cargo  of  boat  No.  54, 
since  none  of  it  was  on  board,  or  otherwise  specifically  ap* 
propriated  to  the  plaintiffs  when  the  receipt  for  that  boat 
was  given  by  the  master.  Parke,  B.,  delivering  the  judg- 
ment  of  the  court,  says :  '^  We  think  it  unnecessary  to 
decide  whether  the  instruments  were  regular  bills  of  lading, 
so  as  to  have  all  the  properties  which  the  custom  of  mer* 
chants  has  attached  to  those  documents.  We  need  not 
say  whether,  like  bills  of  lading,  they  are  the  symbols  of 
property,  so  that  their  transfer  by  indorsement  is  equiva- 
lent to  an  actual  delivery  of  the  goods  which  they  represent 
in  specie;  nor  whether  they  have  the  privileges  which  by 
the  factors'  act  are  given  to  such  instruments.  These  are 
matters  wholly  collateral  to  the  present  inquiry.  The  true 
question  here  is,  what  is  the  meaning  and  effect  of  the  two 
documents,  by  whatever  name  they  are  called,  coupled  with 
the  letter  from  Tempany  of  the  2nd  of  February,  followed 
by  the  acceptance  by  the  plaintiffs  of  Tempany's  draft. 
It  seems  to  us  to  be  clearly  this — ^that  Tempany  agrees 
that  the  oats  therein  specified  shall  be  held  from  that  time 
by  the  boat-masters  for  the  plaintiffs  in  their  own  right, 
provided  they  accept  the  bill,  as  a  security  for  its  payment, 
that  the  masters  agree  so  to  hold  them,  and  that,  by  the 
plaintiffs'  assent  and  acceptance  of  the  bill,  the  conditional 
agreement  becomes  absolute.  The  transaction  is  in  effect 
the  same  as  if  Tempany  had  deposited  the  goods  with  a 
stakeholder  who  had  assented  to  hold  them  for  the  plain- 
tiffs, in  order  to  indemnify  them.  As  evidence  of  such  a 
transaction,  it  is  wholly  immaterial  whether  the  instru-^ 
ments  are  bills  of  lading  or  not :  and  it  might  equally  be 
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proyed  througli  the  medium  of  carriei^'  or  wharfingers^  re-  1841* 
oeipts  or  any  other  description  of  document^  or  by  corre-: 
spondence  alone.  It  the  intention  of  the  parties  to  pass  the 
property^  whether  absolute  or  special^  in  certain  ascertained 
diattelS)  is  established,  and  they  are  placed  in  the  hands 
of  a  depositary,  no  matter  whether  such  depositary  be  a 
common  carrier  or  ship-master  employed  by  the  consignor 
or  a  third  person,  and  the  chattels  are  so  placed  on  ac** 
count  of  the  person  who  is  to  have  that  property ;  and  the 
depositary  assents ;  it  is  enough :  and  it  matters  not  by 
what  documents  this  is  effected ;  nor  is  it  material  whe* 
tlier  the  person  who  is  to  have  that  property  be  a  factor  or 
not;  forj  such  ati  agreement  may  be  made  with  a  factor, 
as  well  as  any  other  individual.  In  the  present  case  w& 
are  of  opinion  that  this  is  satisfactorily  made  out  with 
lespect  to  the  first  boat-load :  and  the  fact  that  the  in- 
stnunent  signed  by  the  master  specifies  that  the  goods 
are  to  be  carried  to  and  delivered  at  Dublin,  to  an  agent  of 
tike  plamliffi,  is  decisive  to  shew  that  the  plaintiffs  are  to 
take  immediately  in  their  own  right,  and  are  not  mere 
consignees  of  Tempany,  who  are  to  have  their  lien  when 
the  goods  arrive,  as  factors.  And  this  case  is  distin- 
guishable on  this  ground  firom  KitUoch  v.  Craig,  3  T.  B, 
783,  Bruce  v.  Wait,  3  M.  &  Welsby,  15,  and  Nichols  v. 
Qenty  3  Price,  547,  in  none  of  which  was  there  any  do- 
cumentary or  other  evidence  to  prove  that  the  intention 
of  the  consignors  was  to  vest  the  property  in  the  con* 
signee  from  the  moment  of  delivery  to  the  carrier:  and  the 
case  resembles  that  of  Haille  v.  Smith,  1  B.  &  P.  563, 
where  the  bill  of  lading  being  transmitted  for  a  valuable 
consideration,  operated  as  a  change  of  property  instanter, 
when  the  goods  were  shipped;  and  it  is  also  governed  by 
the  same  principle  upon  which  I  know  that  of  Anderson  v» 
Clari,  2  Bing.  20,  was  decided,  where  a  bill  of  lading, 
making  the  goods  deliverable  to  a  factor,  was,  upon  proof 
firom  correspondence  of  the  intention  of  the  principal  to. 
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1841.  vest  the  property  in  the  fiEU^tor  as  security  for  antecedent 
advances^  held  to  give  him  a  special  property  the  instant 
the  goods  were  delivered  on  boards  so  as  to  enable  him  to 
sue  the  master  of  the  ship  for  their  non-delivery.''  So,  in 
HoU  V.  Griffin,  10  Bing.  246,  8  M.  &  Scott,  782,  a  mana- 
fiictnrer  deposited  goods  with  a  wharfinger  at  Stockton,  for- 
the  purpose  of  being  shipped  for  the  defendants'  wharf  in 
London,  receiving  from  him  receipts  describing  them. 
The  manufacturer  indorsed  upon  these  receipts  orders  upon 
the  defendants  to  deliver  the  goods  on  their  arrival  to  the 
plaintiffs ;  the  latter  having  advanced  money  upon  them* 
The  plaintiffs  sent  the  receipts  and  delivery  orders  to  the« 
defendants,  and  demanded  the  goods.  The  defendants- 
stated  that  the  goods  had  not  arrived,  but  promised  that 
when  they  did  arrive  they  should  be  forwarded  to  the 
plaintiffs.  It  was  held,  that  the  defendants,  having  thus 
assented  to  the  plaintiffs'  title  to  the  goods,  could  not 
afterwards  dispute  it ;  and  that  the  plaintiffs  might  main- 
tain trover  upon  their  refusal  to  deliver  them.  And  in 
Fertue  v.  Jewell,  4  Camp.  81,  A.  being  indebted  to  B.  on 
the  balance  of  accounts,  including  bills  of  exchange  still 
running  accepted  by  B.  for  A.,  consigned  goods  to  B.  on 
account  of  this  balance:  and  it  was  held  that  A.  had  no. 
right  to  stop  the  goods  in  transitu,  upon  B.  becoming  in- 
solvent before  the  bills  were  paid*  The  principle  to  be 
deduced  firom  these  authorities  is,  that  the  mere  circum* 
stance  of  the  jbctor  being  in  advance  to  his  principal  will' 
not  vest  in  the  former  the  property  in  a  consignment 
bef(Nre  arrival :  but  that  it  is  competent  to  them  to  agree 
that  the  property  shall  be  appropriated  to  meet  a  particular 
advance ;  and  that,  if  the  ship-owner  receives  the  goods 
upon  an  undertaking  to  deliver  them  in  pursuance  of  such 
an  arrangement,  an  absolute  and  perfect  right  to  them  is 
vested  in  the  consignee  upon  their  arrival  at  their  destina- 
tion. IMaukt  J.,  referred  to  MitcAel  v.  Ede,  8  P.  &  D. 
518,  11  Ad.  &  E.  888,  where  it  was  held  that  a  bill  of 
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lading  by  which  goods  are  made  deliverable  to  A.  B.^  is  1841. 

rerocable  until  the  goods  or  bill  of  lading  are  delivered  to  fiyAirs 

A.  B. ;    and  that  therefore  the  shipper  may  change  his  i^  ^'  - 
pnrpoee^  and  make  the  goods  deliverable  to  any  one  else.] 

Chmmett,  Serjeant,  contra. — ^As  between  Clapham  and 
die  ship-owners,  the  receipt  signed  by  the  mate  cleiurly  was 
not  intended  as  a  substitute  for  a  bill  of  lading :  the  sub- 
seqaent  demand  of  a  bill  of  lading  sheWs  it.  The  want  of 
a  bill  of  lading  is  immaterial  as  between  vendor  and 
vendee;  for,  in  that  case  the  property  vests  in  the  latter 
by  the  contract  of  sale — Pragano  v.  Long,  4  B.  &  C.  219, 
6  D.  &  R.  283.  The  mle,  however,  is  different  where  the 
relation  between  the  parties  is  that  of  principal  and  factor. 
The  goods  were  at  the  risk  of  the  consignor;  they  were 
insured  by  him ;  and  he  alone  had  absolute  dominion  over 
them«  In  HaiUe  V.  Smith  and  Patten  v.  Thompson  bills  of 
lading  had  been  signed  by  the  agent  of  the  ship-owners, 
and  indorsed  by  the  principal  and  delivered  to  the  factor. 
Tlie  same  remark  applies  to  Vertue  v.  Jewell.  Kinloch  v« 
Craig,  8  T.  R.  783,  and  Bruce  v.  fFait,  8  M.  &  Welsby, 
IS,  are  distinct  authorities  to  shew  that  there  has  been  no 
stM^h  appropriation  of  the  goods  here  as  to  vest  the  pro- 
perty in  them  in  the  plaintiffs.  In  the  last-mentioned 
case,  C.J  a  merchant  at  Waterford,  had  been  in  the  habit 
of  consigning  cargos  of  grain  to  B.,  a  corn-factor  in  Bristol, 
who  had  been  accustomed  to  accept  bills  on  the  faith  of 
such  consignments.  C.  wrote  to  B.,  stating  that  he  was 
about  to  ship  him  a  cargo  of  oats,  and  that  he  had  drawn 
on  him  for  550/.  in  anticipation  of  it,  and  desiring  him  to 
effect  an  insurance  on  the  cargo.  C.  remitted  the  bill  to 
B.,  and  he  accepted  it.  Before  the  vessel  sailed,  C.  stopped 
payment^  and  he  then  sent  the  bill  of  lading,  indorsed  in 
blank,  to  P.,  another  fiu^r  at  Bristol,  not  informing  him. 
of  his  engagement  with  B.  When  the  vessel  arrived,  F^ 
(or  his  own  convenience,  transmitted  the  bill  of  lading  to 
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184L^  B.^  defliiing  him  to  act  for  him.  B.  paid  the  freight,  and 
took  poeaesdon  of  the  cargo  as  a  security  for  his  own  daim 
on  C.^  and  it  was  afterwards  taken  out  of  his  possession  by 
the  defendants^  who  also  were  creditors  of  C,  under  a 
foreign  attachment  against  C.  ont  of  the  Tolzey  Court  of 
Bristol.  It  was  held  that  B.  had  not  such  a  pn^terty  in 
the  goods  as  to  enable  him  to  maintain  trorer  against  the 
defendants.  [Maule,  J. — There,  the  consignor  sought  to 
intercept  the  goods :  here,  Clapham  makes  no  attempt  to 
divert  the  goods  from  their  original  destination.]  The  ob- 
servations of  Parke,  B.,  in  Bryans  y.  Nuf  apply  to  a  case 
where  an  instrument  has  been  transmitted  to  the  consignee 
that  was  in  form  very  like,  and  was  intended  to  be  equiva- 
lent tOj  a  biD  of  lading. 

TiNUAL,  C.  J. — ^It  appears  to  me  that  this  case  may  be 
decided  upon  a  much  narrower  ground  than  that  which 
has  been  ai^ed  at  the  Bar.    The  simple  question  is^ 
whether,  as  against  these  defendants,  the  property  in  the 
alkali  was  not  in  the  plaintiffs ;  or,  in  other  words,  whether 
the  defendants  were  not  estopped  by  their  receipt  or  boat- 
note  from  disputing  the  right  of  the  consignees,  the  con- 
signor still  wishing  to  confirm  and  to  give  effect  to  the 
consignment.    In  Bruce  v.  Waii,  8  M.  &  Welsby,  15,  the 
consignor  had  altered  his  original  intention,  and  the  con- 
test arose  between  the  first  consignee  and  parties  claiming 
under  process  against  the  consignor  out  of  the  Tohsey 
Court  of  Bristol.    But  the  present  case  is  altogether  dif- 
ferent; for,  Clapham,  the  consignor,  who  had  originally 
made  a  specific  appropriation  of  the  alkali  to  the  plaintiffs, 
has  never  altered  his  intention,  but,  on  the  contrary,  still 
consents  that  it  shall  be  delivered  to  the  plaintiffis.    In 
Bryans  v.  Nix,  4  M.  &  Welsby,  775,  a  distinction  was 
taken  between  the  two  parcels  of  oats ;  as  to  the  one,  it 
was  held  that  the  consignees  had  a  complete  title  when  they 
complied  with  the  condition  upon  which  the  consignment 
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was  nmde  to  them  by  accepting  the  bill^  but  that^  as  to  the  1841. 
other,  which  had  not  been  specifically  appropriated  by  the 
consignor,  no  property  passed  to  the  plaintifiTs.  That  case 
shews,  that,  the  appropriation  being  complete,  the  delivery 
may  be  enforced  by  the  consignee.  Without,  therefore, 
going  more  particnkrly  into  the  cases,  it  appears  to  me 
that,  the  consignor  having  evinced  no  intention  to  alter  the 
destination  of  the  goods,  the  defendants  are  estopped  by 
their  receipt  from  disputing  the  title  of  the  consignees,  and 
conaeqaently  that  the  plaintiffs  are  entitled  to  recover. 

Coi«TMAN,  J. — I  am  also  of  opinion  that  the  plaintiffs 
are  entitled  to  recover.  Up  to  a  certain  point  the  case  of 
Bruce  v.  fVait  is  very  like  the  present:  the  court  held  that 
there  had  been  no  irrevocable  transfer  of  the  property  as 
between  the  consignor  and  the  plaintiff.  That  case,  there- 
fore, would  have  had  a  material  bearing  upon  the  present, 
had  the  question  here  arisen  between  the  plaintiffs  and 
Qapham.  But  here  there  has  been  a  specific  appropriation 
of  the  alkali  by  the  consignor  to  the  plaintiffs,  which  tlie 
former  has  not  attempted  to  revoke :  the  parties  who  are 
seeking  to  intercept  it  are  strangers  and  mere  wrong- 
doers, against  whom  slight  evidence  of  property  only  need 
be  given. 

Erskine,  J.,  was  at  Nisi  Prius. 

Ma  CLE,  J. — I  am  also  of  opinion  that  the  plaintiffs  are 
entitled  to  the  judgment  of  the  court.  Upon  the  delivery 
of  the  goods  to  the  defendants  by  Clapham  to  be  delivered 
to  the  plaintiffs,  and  the  defendants'  acceptance  of  them 
upon  those  terms,  the  property  vested  in  the  plaintiffs, 
who  had  an  interest  in  them,  viz.  the  interest  of  persons 
with  whom  the  goods  were  pledged.  And  this  view  of  the 
case  is  strongly  supported  by  the  decision  of  the  court  of 
Exchequer  in  Bryans  v.  Nix,    It  is  clearly  competent  to  a 
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1641. 


man  to  aell  goods  to  another  and  to  vest  in  hun  the  pro- 
perty though  the  goods  are  not  present.  It  is  admitted 
that  the  plaintiffs'  right  to  recover  wonld  have  been  indis- 
putable had  the  relation  between  Clapham  and  the  plain- 
tiffii  been  that  of  vendor  and  vendees^  instead  of  pawner 
and  pawnees.  But  the  goods  having  been  shipped  by 
Clapham  to  the  order  of  the  plaintiffs  upon  their  aooeptance 
of  the  600/.  biU;  and  the  defendants  having  received  them 
for  the  purpose  of  being  delivered  to  the  plaintiffs,  and 
Clapham  not  having  revoked  the  consignment,  it  appears 
to  me  that  the  plaintiffs  acquired  such  an  interest  in  the 
property  and  right  to  the  possession  as  to  entitle  them  to 
maintain  trover  against  the  defendants. 

*  Rule  discharged. 


Nov.  I2ih. 


Mathews  v.  Biddulfh. 

X  HIS  was  an  action  of  trespass.  The  declaration  stated 
that  the  defendant,  on  the  8th  January,  1841,  with  force 
and  arms  &c.  assaulted  the  phiintiff,  and  then  seized  and 
laid  hold  of  the  plaintiff,  and  with  great  force  and  violence 


Toadeclaradon 
In  trespass  Ibr 
assaulUog  the 
plaintiff  and 
causing  him  to 
be  taken  to  a 
potice*stationi 

and  thence  be-  pullcd  and  dragged  him  about,  and  then  forced  and  com- 

fore  a  magis- 
trate, upon  an 

unfounded  charge  of  hafing  unlawfully  attempted  to  procure  from  the  banking-house  of  the 
defendant  a  blank  cheque-book — the  defendant  pleaded,  that  he  and  certain  other  persons  car« 
ried  on  the  business  of  baofcera  under  the  firm  of  C.  ft  Co.;  that  the  plaintiff  did  unlawfully 
endeavour  to  obtain  from  C.  &  Co.  a  blank  cheque-book  by  &lsely  pretending  that  one  T.,  who 
kept  an  account  with  them,  was  his  master,  and  had  sent  him  for  it;  tliat,  in  pursuance  of  such 
unlawful  endeavour,  the  plaintiff  induced  one  A.  to  go  into  the  banking-house  and  to  ask  for  a 
blank  cheque-book  saying  it  was  wanted  for  T. ;  and  that  A.  accordingly  did  so,  and  stated 
that  he  had  been  so  sent  by  the  plaintiff,  and  that  the  plaintiff  was  waiting  outside  for  it;  where- 
upon the  defendant  accompanied  A.  to  the  place  where  the  plaintiff  was  waiting,  and,  upon  A. 
suting  in  the  presence  and  hearing  of  the  plaintiff  that  he  had  been  so  sent  by  him,  the  defend- 
ant, having  good  and  probable  cause  of  suspicion,  and  vehemently  suspecting,  that  the  plaintiff 
had  by  such  false  and  fraudulent  pretences  as  aforesaid  unlawfully  endeavoured  to  obtain  from 
the  said  C.  &  Co.  a  blank  cheque-book  of  the  said  C.  &  Co.  for  unlawful  and  unauthorised 
purposes,  committed  the  trespasses  complained  of: — Held,  that  the  plea  was  bad  in  substance, 
inasmuch  as  it  neither  alleged  that  a  felony  had  been  committed,  which  alone  could  make  it  a 
good  Justification  at  common  law,  nor  that  the  plaintiff  had  committed  any  offence  a^Jnst  the 
statute  7  &  8  Geo.  4»  c  29,  so  as  to  justify  his  apprehension  without  warrant. 
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pdled  the  plaintiff  to  go,  and  caused  him  to  be  forcibly        11641. 
esmveyeA,  in  custody,  in  and  along  divers  public  streets      mathewi 
and  hi^wavs,  to  a  certain  police-station,  and  there  im-     „    ^^ 

,  BiDDULPH. 

paaoned  the  plaintiff,  and  kept  and  detained  him  in  prison 
there  without  any  reasonable  or  probable  cause  whatsoerer 
ibr  a  long  space  of  time,  to  wit,  two  hours  then  following, 
at  the  expiration  whereof  the  defendant  forced  and  com- 
pelled the  plaintiff  to  go,  and  caused  him  to  be  forcibly 
eoDveyed  in  custody  from  and  out  of  the  said  police-station 
into  and  along  divers  other  public  streets  and  highways,  to 
a  certain  public  police-office,  and  there  again  imprisoned 
the  plaintiff  and  kept  and  detained  him  in  prison  there, 
without  any  reasonable  or  probable  cause  whatsoever,  for 
another  long  space  of  time,  to  wit,  three  hours  then  follow* 
ing,  contrary  to  law,  and  under  a  false  and  unreasonable 
assertion,  colour,  and  charge  that  the  plaintiff  had  com- 
mitted an  offence  punishable  by  law,  to  wit,  that  he  had 
attonpted  to  obtain  from  the  defendant  a  blank  cheque- 
book under  false  and  fraudulent  pretences ;  whereby  the 
plaintiff,  not  only  suffered  great  anguish  and  pain  of  mind 
and  body,  and  was  for  and  during  all  the  time  aforesaid 
hindered  and  prevented  from  attending  to  his  lawful  and 
necessary  affairs  by  him  to  have  been  done  and  transacted, 
hut  was  also  thereby  then  greatly  exposed  and  injured  in 
Us  cxedit,  reputation,  and  circumstances,  and,  in  order  to 
obtain  his  liberation  from  the  said. imprisonment,  was  ne- 
eeasarily  subjected  and  put  to  divers  expenses,  to  wit,  6/., 
and  was  also  then  forced  and  obliged  to  find  and  procure 
and  did  procure  bail,  &c.,  for  the  appearance  of  him  the 
piainiiff  at  the  then  next  sessions  of  the  peace  for  the 
Kberty  of  Westnrin^er  to  be  holden  at  Westminster  on  the 
14th  February  then  next,  to  answer  a  certain  false  and  un- 
iBmded  charge  then  made  against  him  by  the  defendant : 
by  means  of  which  said  several  premises,  and  on  no  othe^ 
aoeount  whatsoever,  a  certain  society  of  persons  legaDy 
oonstitated  and  appointed,  to  whom  the  innocence  and  in- 
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t^prily  of  the  plaintiff  in  the  premises  wore  unknown^  and 
of  which  said  society  he  the  plaintiff- then  was  a  treasurer 
for  profit  and  remuneration^  dismissed  and  discharged  him 
the  plaintiff  from  isuch  situation^  whereby  the  plaintiff  lost 
and  was  depriyed  of  divers  profits^  benefits,  and  advantages 
of  great  value  and  amount,  to  wit,  50/.,  which  he  the  plain- 
tiff might  and  would  have  otherwise  derived  and  acquire 
therefrom :  and  other  wrongs  frc. 

The  defendant  pleaded  that,  before  and  at  the  said 
time  when  &c.  in  the  declaration  mentioned,  the  defend- 
ant exercised  and  carried  on  the  trade  and  business  of  a 
banker  in  copartnership  with  one  T.  S.  Cocks,  &c.,  in  a 
certain  banking-house  or  office  situate  &c.,  under  the  names, 
style,  and  firm  of  "  Cocks,  Biddulph,  Biddulph,  &  Co./' 
and  one  Peter  Thompson  of  Sec.  kept  a  banking  account 
with  and  was  a  customer  of  the  said  Cocks  &  Co. ;  that^ 
just  before  the  said  time  when  &c.  in  the  declaration  men*- 
tioned,  to  wit,  on  the  day  and  year  in  the  declaration  men^ 
tioned,  the  plaintiff  did  unlawfully  endeavour  to  obtain 
fit>m  the  said  Messrs.  Cocks  &  Co.  a  certain  blank  cheque- 
book of  and  belonging  to  the  said  Messrs.  Cocks  &  Co.,  by 
then  and  there  falsely  pretending  that  the  said  Peter 
Thompson  was  the  master  ci  the  plaintiff,  and  that  he  the 
plaintiff  had  been  sent  by  the  said  Peter  Thompson  to  the 
said  Messrs.  Cocks  &  Co.  to  ask  for  and  receive  from  them 
the  said  blank  cheque-book  for  and  in  the  name  and  on 
account  of  the  said  Peter  Thompson ;  that,  in  pursuance 
of  such  unlawful  endeavour,  he  the  plaintiff,  just  before  the 
said  time  when  &c.  in  the  declaration  mentioned,  did  go 
into  the  said  street  called  &c,  near  unto  the  said  banking 
house  of  the  said  Messrs.  Cocks  &  Co.,  and  did  then  and 
there  induce  and  prevail  upon  one  G.  Atkinson  to  go  into 
the  said  banking-house  of  the  said  Messrs.  Cocks  &  Co.,  and 
to  ask  of  the  said  Messrs.  Cocks  &  Co.,  or  of  one  of  their 
clerks  in  the  said  banking-house,  for  one  of  the  blank 
•cheque-books  of  the  said  Messrs.  Cocks  &  Co.,  and  did 
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then  and  there  falsely  pretend  to  the  said  O.  Atkinson  that  184L 
the  said  Peter  Thompson  was  the  master  of  the  said  plain*  uaiuzw 
tiff,  and  did  then  and  there  order  and  direct  the  said  _  v. 
G.  Atkinson,  that,  if  he  the  said  G.  Atkinson  were  asked  in 
the  said  banking-house  for  whom  he  the  said  G.  Atkinson 
wanted  the  said  blank  cheque-lxxA^he  the  said  G.Atkin- 
son was  to  tell  the  said  Messrs.  Cocks  &  Co.  or  their  clerk 
that  he  the  said  G.  Atkinson  wanted  it  for  Peter  l^omp- 
son ;  that,  jnst  before  the  said  time  when  &c.  in  the  declar- 
ation mentioned,  the  said  G.  Atkinson  did,  by  such  order 
and  direction  of  the  plaintiff  as  aforesaid,  go  into  the  said 
banking-house  of  the  said  Messrs.  Cocks  &  Co.,  and  did 
then  and  there  by  such  order  and  direction  as  aforesaid 
ask  one  of  the  said  clerks  of  the  said  Messrs.  Cocks  &  Co, 
for  a  blank  cheque-book,  and  the  said  G.  Atkinson,  on 
being  then  and  there  asked  by  the  defendant  for  whom  he 
wanted  the  said  blank  cheque-book,  did  then  and  there,  by 
such  order  and  direction  as  aforesaid,  answer  and  say  to 
the  defiendant  that  he  wanted  the  said  blank  cheque-book 
for  a  Mr.  Peter  Thompson,  and  that  he  had  been  sent  to 
ask  for  the  said  blank  cheque-book  by  the  plaintiff,  and 
that  the  plaintiff  was  over  the  way  waiting  for  the  said 
blank  cheque-book ;  whereas  in  truth  and  in  fiict  the  said 
Peter  Thompson  was  not  the  master  of  the  plaintiff,  and 
whereas  in  truth  and  in  fact  the  plaintiff  had  not  been 
sent  by  tbe  said  Peter  Thompson,  nor  had  the  plaintiff  any 
authority  whatsoever  from  the  said  Peter  Thompson  to  ask 
for  or  apply  to  the  said  Messrs.  Cocks  &  Co.  for  a  blank 
cheque-book;  whereupon  the  defendant  did,  just  before 
the  said  time  when  &c.  in  the  declaration  mentioned,  ac- 
company the  said  G.  Atkinson  from  and  out  of  the  said 
banking-house  into  the  said  street  called  &c.,  and  there 
found  the  plaintiff  waiting  for  the  said  G.  Atkinson,  and 
the  said  6.  Atkinson  did  then  and  there,  in  the  presence 
and  hearing  of  the  plaintiff,  state  to  the  defendant  that  he 
the  said  G.  Atkinson  had  been  so  sent  by  the  plaintiff  to 
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1841.        ask  for  and  receive  the  said  blank  cheque-book  as  afore- 
^j;-;;:^^     said ,-  wherefore  the  said  defendant,  having  good  and  proba- 
^-  ble  cause  of  suspicion,  and  vehemently  suspecting,  that  the 

plaintiff  had  by  such  false  and  fraudulent  pretences  as 
aforesaid  unlawfully  endeavoured  to  obtain  firom  the  said 
Messrs.  Cocks  &  Co.  a  blank  cheque-book  of  the  said 
Messrs.  Cocks  &  Co.  for  unlawful  and  unauthorized  pur- 
poses, did,  at  the  said  time  when  &c.  in  the  declaration  men- 
tioned, assault,  seize,  and  lay  hold  of  the  plaintiff,  and  did 
then  and  there  deliver  him  into  the  custody  of  a  certain 
police-officer  then  and  there  being,  to  be  dealt  with  accord- 
ing to  law,  and  did  then  and  there  cause  the  plaintiff  to  be 
conveyed  in  custody  in  and  along  the  said  public  streets 
and  highways  to  the  said  police-station  in  the  declaration 
mentioned,  the  same  being  a  proper  and  convenient  place 
for  that  purpose ;  and,  because  it  was  then  an  inconvenient 
time  to  take  and  convey  the  plaintiff  before  a  justice  to  be 
dealt  with  according  to  law,  the  defendant  did  cause  the 
plaintiff  to  be  kept  and  detained  in  prison  in  the  said  sta- 
tion-house for  the  said  space  of  time  in  the  declaration 
mentioned,  and  at  the  expiration  thereof  did  cause  the 
plaintiff  to  be  conveyed  in  custody  from  the  said  police 
station,  along  the  said  other  public  streets  and  highways, 
to  the  said  police-office  in  the  declaration  mentioned,  and 
to  be  there  again  imprisoned  tmtil  the  said  justice  could 
hear  and  determine  concerning  the  said  offence  of  the 
plaintiff,  when  the  said  justice  did  order  and  determine 
that  the  plaintiff  should  find  and  procure  such  bail  as  in 
the  declaration  is  mentioned,  and  then  discharged  the 
plaintiff;  all  of  which  it  was  lawful  for  the  defendant  to 
do  for  the  causes  aforesaid ;  which  are  the  said  supposed 
trespasses  and  assaults  in  the  declaration  mentioned — 
verification. 

G^eneral  demurrer  (4)  and  jmnder. 

(4)  The  matter  of  law  intend^      forded  no  answer  to  the  action,  inas- 
to  be  ai^uedi  wm,  that  the  plea  af-      much  as  the  attemptiog  to  cemmit, 
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Td^owrd,  Seijeanty  in  rapport  of  the  demurrer. — ^The 
plea  affinrde  no  answer  to  the  action : .  all  the  authorities 
akew  that  such  a  plea  mutt  distinctly  allege  either  that  a' 
tdtmj  has  actually  been  committed^  or  that  the  defendant 
had  reasonable  ground  to  suspect  that  a  felony  had  been 
committed — see  Hawk.  P.  C.^  Book  2,  c.  12,  s.  8.    Here^ 
the  plea  charges  only  an  attempt  to  commit  a  misdemea- 
nor (5).     [Thidal,  C.  J. — The  general  understanding  un- 
doubtedly is  that  a  private  individual  cannot  justify  an  ar- 
rest for  a  mere  misdemeanor,  without  a  warrant]     If  that 
were  permitted,  a  man  might  be  taken  into  custody  for  a 
hbd,  or  for  an  antient  assault,  or  the  like.    The  rule  is  thus 
hid  down  by  Lord  Tenterden  in  Beckunih  v.  PkUby,  6  B. 
k  C.  635,  0  D.  &  R.  487 :  ''There  is  this  distinction  be- 
tween a  private  individual  and  a  constable :  in  order  to 
justify  the  former  in  causing  the  imprisonment  of  a  per- 
son, he  must  not  only  make  out  a  reasonable  ground  of 
su^cion,  but  he  must  prove  that  'ft  felony  has  actually 
heeai  committed ;  whereas  a  constable,  having  reasonable 
gfound  to  suspect  that  a  felony  has  been  committed, 
ii  authorized  to  detain  the  party  suspected  until  in- 
quiiy  can  be  made  by  the  proper  authorities.''  (6)    [Clufi- 
nell,  Serjeant,  admitted  that,  to  make  this  a  good  plea  at 
common  law,  it  must  allege  at  least  a  reasonable  suspicion 
of  felony ;  but  stated  that  he  relied  on  the  statute  7  &  8 
Geo.  4,  c.  29,  the  act  consolidating  the  laws  relating  to 
larceny.]     This  is  not  a  case  within  that  act;  and,  if  it 
were,  the  plea  is  not  aptly  framed  to  meet  it.    The  only 
clauses  that  have  any  apparent  application,  are,  the  53rd 


or  faaTizig  reasonable  and  probable 
came  for  suspecting  tbat  the  plain* 
tiffbad  attempted  to  commit^  a  mis- 
demeanor, or  that  the  plaintiff  had 
bj  the  pretences  in  the  plea  men- 
tiooed  endearoured  to  obtain  such 
cheque-book  as  therein  mentioned, 
aflbfded  no  justification  of  the  de- 
faid«il*s  ginng  the  plaintiff  into 


custody  and  committing  the  seve- 
ral trespasses  complained  of  in  the 
declaration. 

(5)  Which  is  itself  a  misde- 
meanor— see  Regina  v.  Meredidi, 
8  C.  &  P.  589. 

(6)  And  see  the  judgment  of 
Tiudal,  C.  J.,  in  Hoye  v.  Bush, 
ante,  Vol.  2,  p.  86. 


1841. 
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1841.        and  the  63rd :  the  former  of  which  enacts,  ''that,  if  any 
i^][^]^^     person  shall  by  any  fiJse  pretence  obtain  from  any  other 
*•  person  any  chattel,  money,  or  Yalnable  secority,  wiih  mUnt 

to  cheat  or  defraud  any  person  of  the  same,  eveiy  soch 
offender  shall  be  gnilty  of  a  misdemeanor;''  and  the  latter, 
"  that  any  person  ybwuf  eammUtmff  any  offence  punishable, 
either  npon  indictment  or  upon  summary  conviction,  by 
yirtue  of  this  act,  except  only  the  offence  of  angling  in  the 
day-time,  may  be  immediately  apprehended,  without  a 
warrant,  by  any  peace-officer,  or  by  the  owner  of  the  pro- 
perty on  or  with  respect  to  which  the  offence  shall  be  com- 
mitted, or  by  his  servant  or  any  person  authorized  by  him, 
and  forthwith  taken  before  some  neighbouring  justice  of 
the  peace,  to  be  dealt  with  according  to  law/'  That  which 
is  disclosed  upon  the  face  of  tins  plea  might  amount  to  a 
misdemeanor  at  common  law,  but  clearly  not  to  an  offence 
against  the  act :  it  does  not  allege  any  intent  to  dieat  or 
defraud,  but  merely  an  abortive  attempt  to  obtain  a  blank, 
cheque-book  "for  unlawful  and  unauthorized  purposes;'' 
and  the  dreumstances  clearly  are  not  those  under,  which 
the  act  contemplated  giving  the  power  to  arrest  without 
waiTant;  the  offence  must  have  been  cammilted — ^the, 
offender  must  be  taken  flagrante  delicto;  it  is  not  enough 
to  shew  circumstances,  whence  an  inference  may  arise  that, 
the  commission  of  an  offence  was  possibly  contemplated. 
The  Court  called  on — 

Chamietty  Serjeant,  to  support  his  plea. — He  admitted 
that  the  plea  could  not  be  sustained,  if  the  court  were  pre- 
pared to  hold  it  to  be  necessary  to  state  therein  all  that 
would  be  requisite  to  support  an  indictment  under  the 
53rd  section  of  the  statute. 

TiNDAL,  C.  J. — I  think  the  plea  must  subsiantiaify  dis- 
close all  that  would  be  required  in  an  indictment  under 
the  act.  Can  there  be  any  offence  under  s.  58,  unless  the 
chattel  has  been  obtained,  and  there  be  an  intent  to  cheat 
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or  defiraud  ?     Neither  of  these  facts  is  alleged  in  this  plea. 
It  is  therefore  clearly  bad. 

Maulb,  J. — ^The  plea  does  not  even  allege  that  the 
plaintiff  was  in  the  course  of  committing  the  supposed 
offence :  but  merely  that  Atkinson  told  the  defendant  in 
the  plaintiffs  presence  that  he  the  plaintiff  had  sent  him 
to  Cocks  &  Co/s  to  ask  for  a  blank  cheque-book  in  the 
name  of  Peter  Thompson. 
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CoLTMAN^  J.,  concurred. 


Judgment  for  the  plaintiff. 


T 


BbrRBT  v.  LiNDLET.  Tuesday, 

Nov.  I6th. 

HIS  was  an  action  of  assumpsit  brought  to  recover  the  The  defendant 
iiun  of  252/.  for  the  use  and  occupation  of  a  dwelling-house  ^^  p^Ifmiff  un- 
and  premises  of  the  plaintiff,  situate  at  Acton,  in  the  der  avoid  agree. 

*  *  '  '  ment  for  a  term 

oonnty  of  Middlesex.    Plea — ^non  assumpsit.  of  five  yean 

The  cause  came  on  for  trial  before  Ck>ltman,  J.,  at  the  Michaelmas, 
nttings  at  Westminster  after  Hilary  Term,  1839,  when  a  j^^^exp^tion 
verdict  was  found  for  the  plaintiff,  damages  252/.,  subject  of  the  five  year. 

^  ^'.  "         and  a  half,  the 

to  the  opinion  of  the  court  upon  the  following  case : —  parties  entered 
Previously  to  the  month  of  July,  1828,  the  premises  in  ^^  for ?fiirV 
question  in  this  cause  were  in  the  occupation  of  P.  Deane  [^*^n*^„jjj^„ 
and  J.  Deane  as  tenants  to  the  plaintiff.  On  the  22nd  of  or  twenty-one 
that  month,  the  defendant  wrote  and  sent  to  the  plamtin  creased  rent,  in 
a  letter,  of  which  the  following  is  a  copy : —  ^^e  pUinur  s 

it  Sir— I  am  willing  to  take  the  house  late  Mrs.  Deane's  ^'y^n?  ?«t™«- 

°  ^  ^  ney  in  improve* 

fiir  five  years  and  a  half,  at  sixty-six  guineas  a  year ;  and  I  menu:  no  lease 
shall  be  ready  to  enter  into  an  agreement  with  you  to  that  cuted,  but  the 

defendant  con- 
tinued in  the 
occapation  of  the  premises,  paying  the  increased  rent  from  Michaelmas  1828,  down  to  the  year 
18S5 :— UcUU  that  a  notice  given  at  Lady  Day  to  quit  at  Michaelmas  (the  period  at  which  the 
tcnaocy  originally  commenced)  was  a  valid  notice. 
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1841.  effect  at  any  time  you  may  appoint :  but  I  wish  to  state  to 
you  that  the  coach-house  and  stable  have  been  robbed  of 
part  of  the  lead  of  the  roof^  which  ought  to  be  made  good 
before  I  receive  possession/' 

In  pursuance  of  this  letter^  the  defendant^  with  the  con- 
sent of  the  plaintiff,  entered  into  possession  of  the  premises^ 
and  became  tenant  thereof  from  Michaelmas,  1823.  In 
the  early  part  of  September,  1823,  the  plaintiff  caused  the 
draft  of  a  lease  of  the  premises  to  be  sent  to  the  defendant 
for  his  approval.  On  the  20th  September,  1823,  the  de- 
fendant returned  the  said  draft  lease  to  the  plaintiff,  ac- 
companied by  a  letter,  of  which  the  following  is  a  copy : — 

"  Mr.  Lindley  has  to  apologize  to  Mr.  Berrey  for  having 
detained  the  draft  of  lease  so  long.  He  now  returns  it 
with  Mrs.  Deane's  agreement.  Mr.  Berrey  will  observe 
one  fdteration,  or  rather  addition,  to  the  lease,  on  account 
of  property  tax,  which  Mr.  Lindley  wishes  to  have  inserted ; 
and  that  is  the  only  matter  which  he  wishes  to  suggest." 

In  the  draft  lease  so  returned  by  the  defendant  to  the 
plaintiff  the  words  following,  viz.  ''The  tax  called  the 
property  tax  so  far  as  concerns  the  landlord  only  excepted,'' 
were  written  in  pendl  in  the  margin  of  that  part  of  the 
draft  lease  which  contained  the  covenant  for  payment  of 
the  rent  dear  of  all  taxes;  and  again,  in  the  margin  of  that 
part  of  the  draft  which  contained  the  covenant  for  quiet 
enjoyment  of  the  demised  premises,  viz.  opposite  to  that 
part  of  it  which  stated  that  the  defendant  ''diould  and 
might  peaceably  and  quietly  have,  hold,  use,  occupy,  pos- 
sess, andj  enjoy  the  said  demised  premises,  and  every 
part  thereof,  with  the  appurtenances,  for  and  during  all 
the  said  term  of  five  years  and  a  half  thereby  granted, 
without  any  let,  suit,  or  trouble,  interruption,  eviction,  or 
denial  of*  or  by  him  the  said  J.  A.  Berrey,  hi?  heirs,  &c.," 
the  defendant  had  also  written  in  pencil  the  words  following 
''or  for  other  term."  With  the  exception  of  these  two 
pencil  writings,  the  draft  lease  was  returned  as  before 
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mentioned  to  the  plaintiff^  in  all  respects  in  the  same  (state 
and  condition  as  it  was  in  when  sent  by  the  plaintiff  to  the 
defendant. 

On  the  5th  September^  1826^  the  defendant  wrote  and 
sent  to  the  plaintiff  a  letter  of  which  the  following  is  a 
copy : — 

''  As  the  time  is  now  approaching  when  two  years  only 
will  remain  of  the  term  for  which  I  have  agreed  to  hold 
my  honse  of  yon,  I  wish  to  know  whether  yon  are  disposed. 
to  make  any  alterations  in  it  if  I  continue  to  keep  it  for  & 
longer  period.  The  house  suits  me  weU  enough,  but  it  is 
not  sufficiently  capacious ;  and  there  BXfi  some  little  matters 
which  require  attention,  chiefly,  I  want  to  have  a  room  or 
two  added  to  the  house,  for  which  I  have  had  an  accurate 
estimate  prepared,  from  which  it  appears  that  the  altera-, 
tions  I  wish  for  can  be  completely  effected  for  200/.  or 
250/.  K  you  are  willing  to  lay  out  such  a  sum  upon  the^ 
premiaes,  I  will  pay  you  such  additional  rent  as  we  may 
agree  upon,  in  consideration  of  the  improvements,  and  will 
take  the  premises  upon  lease  for  seven,  fourteen,  or  twenty- 
one  years  from  the  expiration  of  my  present  term.  Be 
so  good  as  to  let  me  know  what  you  are  disposed  to  do 
in  this  matter  as  soon  as  you  have  made  up  your  mind, 
upon  it.'* 

On  the  17th  February,  1827,  the  defendant  wrote  and 
sent  to  the  plaintiff  a  certain  other  letter,  of  which  the 
following  is  a  copy : — 

*^  With  reference  to  our  conversation  of  yesterday,  and 
for  the  sake  of  saving  time,  I  think  it  better  to  say  that  I 
have  fiilly  made  up  my  mind  not  to  pay  any  part  of  the 
oost  of  the  proposed  additions  to  my  house :  that  I  con- 
sider wholly  a  landlord's  affair,  for  which  I  am  willing  to 
pay  as  a  tenant.  Besides  which,  when  I  consider  how  much 
it  is  probable  that  the  improvements  I  meditate  of  the 
premiaes  will  cost  me,  I  should  not  think  myself  justified 
in  incurring  any  other  expense  for  some  time  to  come. 
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184  U       You  had  better  therefore  when  you  write  send  me  an 
agreement  upon  the  terms  of  84/.  rent,  in  consideration  of. 
yonr  outlay,  insurance  of  house,  twenty-one  years'  lease^. 
&c.,  signed  by  yourself,  and  I  wiU  return  it  to  you  in 
duplicate  signed  by  me/' 

In  the  month  of  September,  1827, 137/.  were  laid  out  in 
repairs  by  the  plaintiff*  No  lease  was  ever  executed  be- 
tween the  parties,  nor  was  any  draft  lease  (other  than  that 
already  referred  to)  ever  sent  by  the  plamtiff  to  the  de-^ 
fendant  until  after  the  notice  to  quit  had  been  given  by 
the  latter,  as  hereinafter  mentioned. 

Six  receipts,  bearing  date  respectively  15th  October, 
1824,  21st  October,  1825,  18th  January,  1827, 16th  Janu- 
ary, 1829,  10th  February,  1830,  and  22nd  October,  1835, 
were  given  in  evidence  on  the  part  of  the  defendant ;  and 
it  was  admitted  that  the  same  were  respectively  signed  by 
the  plaintiff,  and  the  monies  therein  mentioned  received  by 
him,  at  the  respective  times  when  such  receipts  respec- 
tively bear  date.  [The  first  three  of  these  receipts  were 
for  69L  6s.  each,  the  third  for  87/.,  and  the  other  two  for 
84/.,  each  being  for  a  year's  rent  due  at  the  Michaelmas 
preceding,  except  the  third,  which  was  stated  to  be  "  the 
balance  of  rent  due  at  Michaelmas  last."] 

The  defendant  also  gave  in  evidence  a  certain  other  let- 
ter written  by  the  defendant  to  the  plaintiff  on  the  15th 
November,  1834,  of  which  the  following  is  a  copy : — 

''At  last  I  send  you  the  amount  of  my  rent  to  Michael- 
mas, 1833,  viz.  84/.,  for  which  pray  let  me  have  a  receipt. 
I  am  thoroughly  ashamed  of  being  so  much  behind  hand, 
but  I  shall  be  in  a  condition  to  pay  you  the  rent  to  this 
present  Michaelmas  in  March  next,  if  you  will  give  me  so 
much  time ;  and  after  that  we  shall  go  on  regularly,  with-, 
out  my  getting  into  arrear." 

On  the  16th  March,  1835,  the  defendant  caused  a  notice, 
of  which  the  following  is  a  copy,  to  be  delivered  to  the 
plaintiff: — 
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I  do  hereby  give  70a  notice  that  I  intend  to  quit  pos-  I84U 
session  of  all  that  messuage,  tenement^  or  dwelling-house^ 
with  the  yard,  garden,  and  premises,  which  I  now  hold 
and  oocapy  as  your  tenant,  situated,  lying,  and  being  at 
Acton,  in  the  county  of  Middlesex,  on  or  upon  the  29th 
September  next.    Dated  this  11th  March,  1835/' 

On  the  occasion  of  the  notice  being  so  delivered,  the 
plaintiff  referred  the  defendant  to  his  letter  hereinbefore 
set  forth^  bearing  date  the  5th  September,  1826,  and  in- 
sisted  that  the  defendant  was  bound  to  continue  tenant, 
but  which  the  defendant  then  denied. 

On  the  14th  August,  1835,  the  plaintiff  sent  to  the  de- 
fendant a  notice  of  which  the  following  is  a  copy : — 

^Take  notice  that  I  do  hereby  require  you  within  fifteen 
days  from  the  date  hereof  to  prepare  or  cause  to  be  pre- 
pared and  tendered  to  me  for  execution  a  good  and  sufii- 
cient  lease  for  the  term  of  twenty-one  years,  at  the  clear 
yearly  rent  of  84/.,  of  the  house,  coachhouse  and  all  other 
Uie  premises  you  now  hold  and  occupy  as  tenant  to  me, 
situate  at  Acton,  in  the  county  of  Middlesex,  pursuant  and 
in  conformity  to  your  agreement  or  undertaking  bearing 
date  the  17th  February,  1826,  and  of  all  other  agreements 
between  us  respecting  the  said  house  and  premises ;  and 
also,  within  the  Uke  time,  to  execute  and  deliver  to  me  a 
coonterpart  of  such  lease — a  draft  of  such  lease  to  be  pre- 
vionaly  sent  to  and  left  with  me  for  my  perusal  and  appro- 
bation, or  that  of  some  competent  person  on  my  behalf;  I 
hereby  offering  to  execute  such  lease  when  so  prepared  and 
approved  aa  aforesaid.'' 

On  the  5th  September,  1835,  the  plaintiff  sent  to  the 
defendant  the  draft  of  a  firesh  lease  of  the  premises,  the  ha- 
bendum in  such  draft  being  in  the  words  following : — ''To 
have  and  to  hold  the  said  piece  or  parcel  of  land,  messuage 
or  tenement,  coachhouse,  stables,  and  all  and  singular 
other  the  premises,  with  the  appurtenances,  tmto  the  said 
John  Lindley,  his  executors,  administrators,  and  assigns, 

VOL.  IV.  r 
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1841.        from  the day  of ,  for  and  during  and  unto  the 

full  end  and  term  of  twenty-one  yean  from  thence  next 
ensuing^  and  fully  to  be  complete  and  ended  '/^  and  oppo- 
site  to  the  blank  in  the  habendum  was  the  following  mar- 
ginal note : — "  This  blank  must  be  filled  up  with  the  date 
of  the  expiration  of  Mr.  Lindley's  existing  tenancy  at  the 
time  the  agreement  was  entered  into  : "  accompanied  by 
a  note,  of  which  the  following  is  a  copy  : — ''Not  having 
received  from  you  a  draft  lease  of  my  house  in  your  occu- 
pation, pursuant  to  the  notice  I  have  given  you,  I  now  for- 
ward you  one  for  your  perusal  and  approbation ;  and  am 
ready  and  willing  to  execute  a  lease  to  you  conformable 
thereto,  you  executing  a  counterpart  thereof/' 

It  was  admitted  that  the  said  draft  lease  was  in  the  same 
state  as  it  was  in  when  sent  by  the  plaintiff  to  the  de£snd- 
ant  as  aforesaid.  On  the  12th  September,  the  defendant's 
attomies  returned  the  last-mentioned  draft  lease  to  the 
plaintiff,  with  a  note  of  which  the  following  is  a  copy : — 

"  By  the  desire  of  Dr.  Lindley,  we  beg  to  return  you  the 
draft  lease  which  you  have  forwarded,  as  he  is  not  aware  of 
any  agreement  as  referred  to  in  the  mai^n  of  page  1 ; 
nor  does  he  intend  altering  his  arrangements  for  quitting 
his  occupation  at  Michaelmas  pursuant  to  the  notice  to 
quit  already  given  by  him  in  that  behalf.'' 

The  defendant  remained  in  actual  occupancy  of  the  pre- 
mises from  the  time  of  his  original  entry  thereon  until  the 
29th  September,  1886.  The  rent  up  to  that  day  was  ad- 
mitted to  have  been  paid  before  the  action  was  brought. 

If,  under  the  circumstances  hereinbefore  set  forth,  the 
court  should  be  of  opinion  that  the  tenancy  of  the  defendant 
was  lawfully  determined  by  the  notice  to  quit  expiring  on 
the  29th  September,  1886,  it  was  agreed  that  he  should  be 
considered  as  having  relinqmshed  the  possession  on  that 
day,  and  a  nonsuit  should  be  entered.  If,  on  the  other 
hand,  the  court  should  be  of  opinion  that  the  tenancy  of 
the  defendant  was  not  lawfully  determined  on  that  day  by 
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sach  notice  to  quit^  it  was  agreed  that  the  defendant  was        1841. 

to  be  considered  as  not  having  given  up  possession  of  the  bbrret 

memisea  at  that  time,  and  the  verdict  for  the  plaintiff  was  ,    *'- 
to  stand. 


fPUde,  Serjeant  {Robinson  was  with  him)^  for  the  plain- 
tiff.— ^The  effect  of  the  defendant's  proposal  of  the  22nd 
Jvlj,  1823,  and  of  his  occupation  of  the  premises  there- 
under, and  payment  of  rent^  was^  to  create  between  the 
parties  a  tenancy  fiK)m  year  to  year  subfect  to  the  terms  of 
thai  agreement.  Such  being  the  situation  of  the  parties, 
on  the  5th  September,  1826,  the  defendant,  being  then  in 
the  occupation  of  the  premises,  wrote  to  the  plaintiff  to 
this  effect — "  As  the  time  is  now  approaching  when  two 
years  only  vnll  remain  of  the  term  for  which  I  have  agreed 
to  hold  my  house  of  you,  I  wish  to  know  whether  you  are 
disposed  to  make  any  alterations  in  it  if  I  continue  to  keep 
it  for  a  longer  period :''  and,  after  suggesting  certain  im- 
provements, he  proceeds — ''If  you  are  willing  to  lay  out 
such  a  sum  upon  the  premises,  I  will  pay  you  such  addi- 
tional rent  as  we  may  agree  upon,  in  consideration  of  the 
improvements,  and  will  take  the  premises  upon  lease  for 
seven,  fourteen,  or  twenty-one  years /rom  the  expiration  of 
my  present  term.''  It  then  appears,  that,  in  1827,  the 
plaintiff  expended  137/.  upon  the  premises.  The  original 
rent  seems  to  have  been  paid  down  to  Michaelmas,  1826. 
There  is  some  uncertainty  as  to  the  amount  of  rent  paid 
between  that  date  and  Michaelmas,  1828:  but,  from 
Michaelmas,  1828,  to  Michaelmas,  1886,  84/.  per  annum 
appears  to  have  been  the  rent  uniformly  paid.  At  Lady- 
Day,  1835,  the  defendant  gave  notice  to  quit  at  the  ensu- 
ing Midiaelmas.  Upon  this  state  of  facts,  the  question  is, 
whether,  at  the  time  the  notice  to  quit  was  given,  the 
d^endant  was  occupying  under  a  yearly  tenancy  expiring 
at  Michaelmas  or  at  Lady-Day :  if  at  the  latter  day,  the 
notice  to  quit  was  clearly  invalid. 

p2 


68  IN  THE  COMMON  PLEAS^ 

1841.  It  may  be  conceded  that  the  agreement  under  which 

the  defendant  entered  did  not  operate  as  a  demise^  but 
created  merely  a  tenancy  from  year  to  year.  The  period, 
however,  at  which  that  tenancy  woidd  expire  would  be 
regulated  by  that  agreement :  the  defendant  might  have 
quitted  or  might  have  been  turned  out  without  notice  at 
Lady-Day,  1829 :  Doe  A.  TiU  v.  Straiton,  1  M.  &  P.  183, 
4  Bing.  446,  is  a  distinct  authority  to  that  effect.  The 
agreement  is  evidence  of  the  terms  upon  which  the 
defendant  became  tenant  from  year  to  year;  and  he  con- 
tinued to  be  such  tenant  until  he  entered  upon  the  last 
half-year  of  the  term.  The  lease  for  seven,  fourteen,  or 
twenty-one  years  which  the  defendant  proposed  by  his  let- 
ter of  the  6th  September^  1826,  to  take,  was  not  so  dealt 
with  as  to  create  a  new  term;  but  enough  was  done  to 
constitute  a  tenancy  from  Lady-Day  to  Lady-Day  subject 
to  the  terms  contained  in  the  proposed  lease.  In  Doe  d. 
Bromfield  v.  Smith,  6  East,  530,  Mrs.  Bromfield,  having 
power  to  grant  leases  of  certain  property  to  which  she  was 
entitled  notwithstanding  her  coverture,  entered  into  an 
agreement  to  grant  a  lease  to  one  Smith,  for  her  life,  sup- 
posing the  premises  to  be  occupied  by  Smith  himself;  no 
lease  was  ever  executed,  but  Smith  occupied  and  paid  rent 
until  his  death:  and  it  was  held  that  his  interest  in  the 
premises  (which  was  that  of  a  tenant  from  year  to  year) 
ceased  on  his  death,  and  that  an  action  of  ejectment  might 
be  maintained  against  his  widow,  without  a  notice  to  quit. 
In  Doe  d.  Oldershaw  v.  Breach,  6E8p.  106,  it  was  held,  that, 
if  a  tenant  holds  under  an  agreement  for  a  lease  which  spe-^ 
cifies  the  covenants  to  be  inserted  in  the  lease,  with  a  right 
of  entry  for  a  breach  of  them,  an  ejectment  may  be  sus- 
tained on  any  breach,  though  no  lease  has  ever  been  exe- 
cuted. In  Doe  d.  Bigge  v.  Bell,  5  T.  B.  471,  the  agent  of 
the  lessor  of  the  plaintiff  let  a  farm  and  premises  to  the 
defendant  for  seven  years,  by  parol :  the  defendant  was  to 
enter  when  the  former  tenant  quitted,  viz.  on  the  land  at 
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Old  Lady-Daj^  and  the  house  on  the  26th  May  following;        1841. 
and  be  was  to  quit  at  Candlemas :  the  defendant  entered 
accordingly,  and  paid  rent.     Lord  Kenyon  said :  ^'Though 
the  agreement  be  void  by  the  statute  of  frauds  as  to  the 
duration  of  the  lease^  U  must  regiUate  the  terms  on  which 
the  tenancy  subsists  in  other  respects,  as  to  the  rent,  the  time 
of  the  year  when  the  tenant  is  to  quit,  &c.     So,  inhere  a 
tenant  holds  over  after  the  expiration  of  his  term,  with- 
out having  entered  into  any  new  contract,  he  holds  upon 
the  former  terms.    Now,  in  this  case  it  was  agreed  that 
the  defendant  should  quit  at  Candlemas ;  and,  though  the 
agreement  is  void  as  to  the  number  of  years  for  which  the 
defendant  was  to  hold,  if  the  lessor  chuse  to  determine 
the  tenancy  before  the  expiration  of  the  seven  years,  he  can 
only  put  an  end  to  it  at  Candlemas.^'     So,  in  Digby  v.  At- 
kinson, 4  Camp.  275,  it  was  held,  that  if,  after  the  expira- 
tion of  a  written  lease  containing  a  covenant  by  the  tenant 
to  keep  the  premises  in  repair,  he  verbaUy  agrees  to  hold 
over,  paying  an    additional    rent,   nothing  more  being 
expressed  between  the  parties  respecting  the  terms  of  the 
new  tenancy,  he  is  presumed  to  hold  under  the  covenants 
of  the  former  lease,  as  ficu*  as  they  are  applicable  to  his  new 
dtuation.     In  Doe  d.  Peacock  v.  Raffan,  6  Esp.  4,  the 
defendant  held  premises  under  an  agreement  for  a  demise 
toit  a  year,  the  rent  to  be  paid  weekly,  and  a  month's  warn- 
ing to  be  given  if  no  default  was  made  in  payment  of  thq 
rent;  the  lessor  afterwards  refused  to  execute  the  lease; 
and  the  tenant  paid  his  rent  weekly :  it  was  held  that  the 
defendant  was  entitled  to  a  month's  notice  to  quit.    Lord 
EOenborougb  said,    ''That  a  week's  notice  to  quit  was 
certainly  sufficient,  where  the  holding  was  weekly ;  but  the 
rale  of  law  as  to  the  legality  of  the  notice  was  still  con- 
trollable by  the  actual  agreement  of  the  parties.    That 
here  an  answer  had  been  given  to  the  plaintiff's  case, 
which  relied  on  the  presumption,  by  shewing  an  actual 
jigreement  as  to  the  time  of  notice  to  quit;  for,  whether  it 
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1841.         was   a  weekly  holding  or  a  yearly  holdings  four  weeks' 
^^""^     ^      notice  was  required  to  quit,  in  case  there  had  been  no 
»•  default  in  payment  of  the  rent ;  and  it  had  been  proved 

that  there  had  been  no  default :  the  defendant  was  therefore 
entitled  to  four  weeks'  notice.  As  to  the  agreement,  it 
was  not  evidence  further  than  as  shewing  what  were  the 
true  terms  upon  which  the  parties  treated,  and  tinder 
which  the  defendant  took  possession.''  The  case  of  hord 
Bolton  V.  Tomlin,  5  Ad.  &  E.  856,  IN.  &  P.  247,  is  an 
authority  to  the  same  effect.  The  defendant,  in  his  letter 
of  the  5th  September,  1826,  proposing  an  extension  of  the 
tenancy,  distinctly  refers  to  the  expiration  of  the  existing 
term  as  the  period  for  the  commencement  of  the  new 
lease.  It  does  not  appear  when  the  increased  rent  first 
became  payable ;  but  the  probability  is  that  it  commenced 
&om  the  time  the  plaintiff  expended  the  137/.  in  altera- 
tions; and,  assuming  it  to  have  commenced  before  the 
expiration  of  the  five  years  and  a  half,  it  could  not  ope- 
rate a  surrender  of  that  term — Doe  d.  The  IhJce  of  Bed- 
ford  V.  KendHck,  Ad.  Eject.  129;  Donellan  v.  Read,  8  B. 
&  Ad.  899. 

Erie,  contra. — ^The  fair  and  only  legitimate  result  of  the 
evidence  stated  in  the  case,  is,  that  the  tenancy  between 
the  parties  was  merely  a  tenancy  firom  year  to  year,  which, 
as  it  commenced  at  Michaelmas,  could  only  be  properly 
determined  by  a  notice  to  quit  at  Michaelmas.  The 
defendant's  first  letter,  of  the  22nd  July,  1823,  was  a  mere 
proposal;  whether  or  not  it  was  ever  acted  upon  is  left 
quite  uncertain :  this  is  evident  from  the  words  written  in 
pencil  by  the  defendant  upon  the  draft  lease  sent  to  him 
in  September  in  that  year.  The  subsequent  negotiations 
shew  beyond  doubt  that  the  holding  the  parties  contem- 
plated was  a  holding  from  Michaelmas  to  Michaelmas. 
And  the  rent  of  84/.  was  paid  as  an  annual  rent  conti- 
nuously from  Michaelmas,  1828,   to  Michaelmas,   1835, 
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[ThukU,  C.  J. — I  think  we  must  take  it,  that,  at  the  time  1841. 
the  defendant  entered,  his  entry  had  reference  to  a  term  of 
fire  years  and  a  half.]  Supposing  there  had  been  an  actual 
demise,  or  an  agreement  for  a  lease,  for  five  years  and  a 
half,  and  the  defendant  afterwards  held  over,  still  the  pro* 
per  time  for  a  notice  to  quit  to  expire  would  be  the  time  of 
his  original  entry.  In  Doe  d,  JRobinson  v.  DobelL  1  Qale 
&  D.  218,  a  house  and  appurtenances  by  a  written  demise 
were  demised  "  for  one  year  and  six  months  certain  from 
the  date  thereof,'^  at  a  yearly  rent, ''  payable  at  the  usual 
periods,''  with  a  proriso  "  that  three  calendar  months'  no* 
tioe  should  be  given  on  either  side,  prerious  to  the  deter- 
mination of  the  said  tenancy/'  The  holding  having  con- 
tinued beyond  the  term  of  the  year  and  six  months,  it  was 
held  that  such  holding  was  not  a  new  tenancy,  commencing 
at  the  end  of  that  period,  but  a  yearly  tenancy  com- 
mencing upon  the  original  entry  of  the  tenant,  and  that 
therefore  a  notice  to  quit  at  the  expiration  of  the  second 
year  of  the  holding  was  good.  Patteson,  J.,  there  says : 
**  The  term  '  current  year '  must  always  be  referred  to  the 
time  of  entry  if  that  appears.  It  is  true,  that,  according 
to  this  construction,  the  expression  'six  months  certain' 
has  no  meaning,  the  tenancy  haring  continued  beyond  it; 
but  that  is  the  fault  of  the  parties."  In  Roe  d.  Jordan  v. 
Ward,  1  H.  Blac.  97,  tenant  for  life  made  a  lease  for  years^ 
to  commence  on  a  certain  dayy  and  di^d  (before  the  ex- 
piration of  the  lease)  in  the  middle  of  a  year ;  the  remain- 
der-man received  rent  from  the  lessee  (who  continued  in 
poMession,  but  not  under  a  fresh  lease)  for  two  years  to- 
gether, on  the  days  of  payment  mentioned  in  the  lease:  it 
was  held  that  this  was  eridence  from  which  the  court  would 
presume  an  agreement  between  the  remainder-man  and 
the  lessee  that  the  lessee  should  continue  to  hold  yrom  the 
day  and  according  to  the  terme  of  the  original  demke,  so  that 
a  notice  to  quit  ending  on  that  day  was  proper.  The  same 
principle  was  upheld  in  Doe  d.  CoOinsY.  Wetter,!  1.^40%. 
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1641.  WiUky  Serjeant^  in  reply. — The  argument  on  the  part 

of  the  defendant  proceeds  upon  the  assumption  that  there 
was  no  agreement  to  take  for  five  years  and  a  half;  whereas 
the  case  distinctly  states  that  he  became  tenant  of  the 
premises  in  pursuance  of  the  note  of  the  22nd  July,  1823. 
The  increased  rent  had  no  reference  to  a  new  taking,  but 
merely  to  the  fact  of  the  landlord  having  expended  money 
in  improvements.  The  original  term  ending  at  Lady-Day^ 
1839,  the  new  tenancy  commenced  at  that  day,  and  the 
notice  to  quit  should  therefore  have  been  given  with  refer- 
ence to  a  holding  from,  Lady-Day  to  Lady-Day.  Li  Doe 
d.  Robinson  v.  Dobell,  1  Gale  &  D.  218,  no  rent  was  paid, 
nor  was  any  act  done  to  lead  to  an  inference  that  a  new 
tenancy  was  created.  In  Roe  d.  Jordan  v.  Ward,  and  Doe  d. 
CoUins  V.  WeUer,  the  rent  was  paid  with  reference  to  the 
original  oonmiencement  of  the  term. 

TiNUAL,  C.  J. — ^The  question  in  this  case  is,  whether  the 
notice  to  quit  given  by  the  defendant  to  the  plaintiff  on 
the  16th  March,  1835,  intimating  his  intention  to  give  up 
the  premises  at  the  ensuing  Michaelmas,  was  or  was  not  a 
sufficient  notice ;  and  that  will  depend  upon  whether  or 
not  the  tenancy  was  a  tenancy  firom  Michaelmas  to 
Michaelmas,  for,  of  course,  if  the  year  expired  at  Lady- 
Day,  the  notice  to  quit  at  Michaelmas  would  not  be  a 
good  notice.  From  the  statements  in  the  case  it  appears, 
that  the  defendant  first  entered  into  possession  at  Michael- 
mas,  and  that  the  rent  was  paid  yearly  at  Michaelmas  ; 
and  so  matters  continued  for  a  period  of  twelve  years. 
These  are  strong  circumstances  to  shew  that  Michaelmas 
was  the  proper  season  at  which  to  put  a  period  to  the 
tenancy,  unless  the  inference  arising  firom  them  is  rebutted 
by  the  other  facts  in  the  case.  It  is  admitted  that  the  de- 
fendant originally  entered  upon  the  premises  under  a  note 
in  writing,  bearing  date  the  22nd  July,  1828,  in  which  the 
defendant  proposed  to  take  the  premises  for  five  years  and 
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ft  half  from  the  then  next  Michaelmas.  This,  however,  1841. 
oonld  not  operate  as  an  actoal  demise.  Cases  have  been 
cited  to  shew,  that,  though  not  binding  as  an  actual  de- 
mise, the  memorandum  might  yet  be  good  for  collateral 
purposes,  one  of  which  is,  to  regulate  the  period  at  which 
the  tenancy  should  cease ;  and  therefore,  that,  primft  facie, 
tills  was  a  tenancy  from  year  to  year,  determinable  never- 
theless  at  the  expiration  of  the  five  years  and  a  half  pro- 
vided it  should  so  long  enure.  I  take  that  to  be  the  doc- 
trine laid  down  in  the  cases  cited :  and  if  it  is  to  be  in- 
ferred from  the  statements  in  the  case  that  a  new  agree- 
ment was  entered  into,  to  take  effect  from  the  expiration 
of  the  five  years  and  a  half,  the  notice  to  quit  is  clearly  in- 
sufficient. But,  looking  at  the  whole  of  the  facts,  I  am  not 
satisfied  that  it  was  the  intention  of  the  parties  to  create  a 
new  tenancy  commencing  at  Lady-Day,  1829.  The  de- 
fendant, in  his  letter  to  the  plaintiff  of  the  5th  September, 
1826,  says — '^  As  the  time  is  now  approaching  when  two 
years  only  will  remain  of  the  term  for  which  /  have  agreed 
to  hold  my  house  of  you,  I  wish  to  know  whether  you  are 
disposed  to  make  any  alterations  in  it  if  I  continue  to  keep 
it  for  a  longer  period.^'  Much  reliance  cannot  be  placed 
upon  that  letter  either  way :  it  is  quite  consistent  with  the 
defendant's  supposing  the  tenancy  to  be  a  tenancy  from 
Michaelmas  to  Michaelmas:  and  the  plaintiff  seems  to 
have  been  equally  uncertain  as  to  the  period ;  for,  in  the 
draft  lease  which  he  afterwards  sent  to  the  defendant,  a 
blank  is  left  for  the  time  of  commencement  of  the  new 
term.  The  letter  then  goes  on  to  suggest  certain  altera- 
tions in  the  premises,  and  concludes  thus — "  If  you  are 
willing  to  lay  out  such  a  sum  upon  the  premises,  I  will 
pay  you  such  additional  rent  as  we  may  agree  upon,  in 
consideration  of  the  improvements,  and  will  take  the  pre- 
mises Upon  lease  for  seven,  fourteen,  or  twenty-one  years 
from  the  expiration  of  my  present  term"  If  this  offer  had 
been  immediately  accepted,  I  should  have  concluded  that 
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1841.  it  had  reference  to  the  term  of  five  years  and  a  half  men- 
tioned in  the  defendant's  note  of  the  22nd  July^  1823. 
Bnt  the  parties  go  on  negotiating;  for,  it  appears  from 
the  defendants  letter  of  the  17th  February,  1827,  that 
there  had  been  recently  a  conversation  between  them  upon 
the  subject  of  the  new  tenancy,  and  in  that  letter  the  de- 
fendant makes  an  offer  departing  altogether  from  the  terms 
of  his  former  letter :  he  says — ^'  You  had  better  when  you 
write  send  me  an  agreement  upon  the  terms  of  84/.  rent, 
in  conridemtion  of  your  outlay,  inauraiice  of  house,  twenty- 
one  years'  lease,  &c.,  signed  by  yourself,  and  I  will  return 
it  to  you  in  duplicate  signed  by  me/'  After  this  time  the 
84/.  rent  is  paid  annually  at  Michaelmas,  The  question 
therefore  is,  whether,  upon  this  state  of  facts,  it  is  not  a 
fair  inference,  that,  in  the  year  1827,  the  parties  came  to 
an  understanding  that  there  should  be  a  new  taking  from 
Michaelmas.  And  that  appearing  to  me  to  be  the  jnater 
conclusion,  I  think  the  notice  to  quit  was  good. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  A  party  who 
enters  under  an  agreement  which  does  not  comply  with 
the  statute  of  frauds,  obtains  no  more  than  a  lease  at  will, 
or,  as  was  held  in  Doe  d.  71U/  v.  Stratton,  1  M.  &  P.  183, 
4  Bing.  446,  becomes  tenant  from  year  to  year,  subject  to 
the  right  to  quit  without  notice,  or  to  the  liability  to  be 
turned  out  without  notice,  at  the  end  of  the  term.  But  I 
apprehend,  that,  if  the  tenant  continues  in  possession  after 
the  expiration  of  the  term,  paying  the  same  rent,  the  pre* 
sumption  of  law  is  that  a  tenancy  tram  year  to  year  is 
created,  commencing  from  the  period  when  the  original 
tenancy  commenced.  This  presumption  of  law  may,  no 
doubt,  be  varied  by  the  agreement  of  the  parties :  '*  Modus 
et  conventio  vincunt  legem."  It  appears  that  discussions 
and  negotiations  took  place  between  the  parties  in  reference 
to  a  proposed  lease  for  seven,  fourteen,  or  twenty-cme  years ; 
but  no  such  lease  was  ever  executed,  and  the  relation  of 
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the  parties  continued  as  before^  the  defendant  paying  his  1841. 
rent  at  the  same  period,  but  of  an  increased  amount.  I 
think  we  should  not  be  warranted  in  departing  firom  the 
rule  which  requires  that  the  tenancy  shall  be  put  an  end 
to  at  the  period  of  the  year  at  which  it  originally  com- 
menced; and  that,  the  plaintiff  having  failed  to  make  out 
a  case,  there  must  be  judgment  of  nonsuit. 

Erskine,  J.,  was  at  Nisi  Prius. 

Maule,  J. — I  am  also  of  opinion  that  the  defendant  is 
entitled  to  the  judgment  of  the  court,  the  notice  given  by 
him  to  quit  at  Michaelmas,  1836,  being,  under  the  cir- 
cumstances  stated  in  the  case,  a  sufficient  notice.  The 
defendant  entered  into  possession  at  Michaelmas,  1823, 
pursuant  to  a  note  proposing  to  take  the  premises  for  five 
years  and  a  half.  Upon  so  entering,  the  defendant  became, 
not  a  termor,  but  tenant  from  year  to  year  so  far  as  the 
terms  of  that  note  are  applicable  to  a  tenancy  from  year  to 
year.  One  of  those  terms  is,  that  the  tenancy  shall  end  at 
the  expiration  of  five  years  and  a  half:  and  that  is  a  term 
that  is  applicable  to  a  yearly  tenancy :  it  was  perfectiy  com- 
petent to  the  parties  so  to  agree.  A  man  who  occupies 
premises  under  an  invalid  agreement  or  under  a  valid 
agreement  not  amounting  to  a  demise,  may  still  hold  sub- 
ject to  the  terms  of  that  agreement  so  far  as  they  are  not 
inconsistent  with  the  sort  of  tenancy  which  the  law  infers 
from  such  a  state  of  things.  The  effect  of  that  which  took 
place  between  these  parties  appears  to  me  to  have  been 
this : — ^At  Michaelmas,  1823,  the  defendant  became  tenant 
from  year  to  year  to  the  plaintiff  for  so  long  as  they  should 
respectively  please,  determinable  at  the  end  of  any  one 
year  with  notice,  either  before  or  after  the  expiration  of  the 
five  years  and  a  half,  or  at  the  end  of  that  period  toithout 
notice.  The  situation  of  the  parties  was  not,  I  think,  varied 
by  the  defendant's  letter  of  the  5th  September,  1826, wherein 
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1841.        he  proposes  to  take  the  premises  for  an  additional  term  at 

g   ""     ^      an  increased  rent.     That  proposal  never  was  acted  upon. 

».  The  subsequent  letter,  however,  of  the  17th  February, 

1827,  wherein  the  defendant  writes,  "  You  had  better  send 
me  an  agreement  upon  the  terms  of  84/.  rent,  in  consider- 
ation of  your  outlay,  insurance  of  house,  twenty-one  years* 
lease,  &c.,  signed  by  yourself,  and  I  will  return  it  to  you 
in  duplicate,  signed  by  me,"  does  appear  to  have  been 
acted  upon.  The  defendant  continued  to  hold  the  pre- 
mises and  to  pay  rent.  It  is  material  to  see  what  the 
amount  of  that  rent  was,  and  when  paid.  The  case  states 
that  the  rent  paid  for  the  year  commencing  at  Michaelmas, 

1828,  and  ending  at  Michaelmas,  1829,  was  84/.  That  in 
my  opinion  affords  conclusive  evidence  that  the  letter  of 
the  17th  February,  1827,  by  the  assent  of  the  parties, 
created  a  tenancy  from  year  to  year  commencing  at  the 
latest  at  Michaelmas,  1828.  I  therefore  think,  that, 
whether  we  look  at  the  original  situation  of  the  parties,  or 
at  that  to  which  they  were  brought  by  the  defendant's 
letter  of  the  17th  February,  1827,  regard  being  had  to 
their  subsequent  conduct,  the  tenancy  was  from  Michael- 
mas to  Michaelmas,  and  consequently  that  a  notice  to  quit 
at  Michaelmas  was  the  proper  notice. 

Judgment  of  nonsuit. 
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1841. 

Sweet  v.  Lee.  Thursday^ 

CNov,  l^th, 
ASE.     The  first  count  of  the  declaration  stated  that  the  The  following 

defendant,  before  and  at  the  time  of  the  retainer  and  pro-  "^"""dJ'b™ 
mise  thereafter  mentioned,  was  the  author  and  proprietor  tweenthcpuin- 

.  .  '^     *^  tiffand  defend- 

of  the  copyright  of  and  in  a  certain  then  book  called  and  ant,  and  signed 
intituled  "  A  Dictionary  of  the  Practice  in  Civil  Actions  JJ,Utive*initiai8: 
in  the  Courts  of  King's  Bench  and  Common  Pleas,  with  jr"  J?'*=^  ®J 
practical  Directions,  and  Forms,  arranged  under  each  per  annam  for 
Title  /'  that  also,  before  and  at  the  time  of  the  making  of  mencing  Mi.  ' 
the  retainer  and  promise  thereafter  next  mentioned,  the  6orp™rannum 
plaintiff  was,  and  from  thence  hitherto  had  been  and  still  Ji'  ^^^  «•*  ©^ 

'^  '  Mr.  Lee's  life, 

was,  a  law  bookseller,  and  publisher  of  law  books,  and  the  if  be  saryive 
trade  and  business  of  a  law  bookseller  and  publisher  of  payable  fiTe?.' 
law  books  had  for  and  during  all  that  time  used,  exercised,  1^"  ^  ^"*'" 

°  '  '    terlyj  the  first 

and  carried  on,  and  still  did  use,  exercise,  and  carry  on ;  payment  Mi- 

_,  ii  •  .  i-.-mx-i     -^^r^m     chaelmas,  1828: 

that  thereupon,  theretofore,  to  wit,  on  the  Ist  March,  1837,  Mr.  Lee  to  se- 
in  consideration  that  the  plaintiff,  at  the  special  instance  S^J^k.  efand 
and  reqnest  of  the  defendant,  had  retained  and  employed  ^-  ^-  ="-"Heid, 
the  defendant  to  edit,  revise,  and  prepare  for  print  and  dence  was  ad- 
publication,  a  new  edition  of  the  said  book  for  the  plain*  plain  the  do'u. 
tiff,  and  to  supply  the  persons  employed  by  the  plaintiff  to  JJ^^uch  wYt^' 
print  the  said  edition  with  sufficient  manuscript  copy  for  *PP«*red  to  be 

a  memorandum 

the  printing  thereof,  and  to  examine  the  print  thereof  after  of  a  contract 
the  same  had  been  sent  to  him  in  printed  sheets,  and  see  be  performed^ 
that  those  sheets  corresponded  with  the  said  copy  supplied  ^nJLoconsWe. 
by  him  for  printing  as  aforesaid,  and  to  correct  the  same  '^^lon  ^u 
when  they  did  not  do  so,  and  otherwise  revise  and  prepare  face  of  it,  it 
the  said  sheets  that  the  same  might  be  printed  off  and  car-  SHth  section 
ried  through  the  press  by  the  said  persons  so  employed  by  ^Jj.**®  J*^"te 
the  plaintiff  to  print  the  said  edition,  for  reward  to  the  was  therefore 
drfendant  in  that  behalf  payable  by  the  plaintiff,  the  de-  bein?  enforced 

by  action. 
The  plaintiff 
hanog  paid  the  annaity  for  several  years  under  this  memorandum : — Held,  that  he  could  not 
(apon  the  defendant's  setting  up  the  above  objection  to  its  legality)  recover  l>ack  the  money  as 
upon  a  fiulure  of  consideration. 
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1841.  fendant  then  promised  the  plaintiff  to  use  due  care,  skill, 
SwBET        ^^^  diligence  in  and  about  his  said  employment,  and  in 

,  «•  and  about  the  matters  and  things  so  to  be  done  by  him  as 

aforesaid;  and  the  plaintiff  then  employed  one  Walter 
M'Dowall  to  print  the  said  edition,  and  continued  so  to 
employ  him  for  a  long  space  of  time,  to  wit,  until  at  and 
after  the  defendant's  default  and  breach  of  his  said  promise 
as  thereafter  mentioned,  whereof  the  defendant  during  all 
that  time  had  notice ;  and  the  defendant  then  commenced 
editing,  revising,  and  preparing  for  publication  the  said 
edition  of  the  said  book  for  the  plaintiff,  and  doing  and 
performing  other  the  matters  and  things  so  by  the  defend- 
ant to  be  done  as  aforesaid ;  and,  although  the  said  person 
so  employed  by  the  plaintiff  to  print  the  said  edition  was 
at  all  times  ready  and  willing  to  print  the  same  and  the 
manuscript  copy  supplied  to  him  by  the  defendant  for  the 
printing  thereof,  and  to  send  to  the  defendant  printed 
sheets  thereof,  and  did  send  to  the  defendant,  in  a  reason- 
able time  next  after  the  defendant  supplied  him  with  manu- 
scriptcopy  of  the  said  new  edition  for  printing,  printed  sheets 
thereof;  and  although  the  plaintiff  had  at  all  times  been 
ready  and  willing  to  perform  and  fulfil  all  things  on  his 
part  and  behalf  under  and  by  yirtue  of  the  said  bargain 
and  contract  to  be  performed  and  ftdfilled ;  and  although 
a  reasonable  time  for  the  defendant  to  edit,  revise,  and 
prepare  for  print  and  publication  the  said  new  edition,  and 
otherwise  do  and  perform  the  said  matters  and  things  so 
by  him  to  be  done  and  performed  as  aforesaid,  had  long 
Breach.  siucc  before  the  commencement  of  the  action  elapsed ;  yet 

the  defendant,  not  regarding  his  said  promise,  had  not 
hitherto  edited,  revised,  or  prepared  for  publication  a  new 
edition  of  the  said  book  for  the  plaintiff ;  and,  although  a 
reasonable  time  for  the  defendant  to  supply  the  said  Walter 
M'Dowall  with  manuscript  copy  for  his  printing  of  the 
said  new  edition  of  the  said  book  for  the  plaintiff  had  long 
since  before  the  commencement  of  the  suit  elapsed ;  and 
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although  the  plaintiff  and  the  said  Walter  M'Dowall  were        1841. 
at  all  times  during  that  time  ready  and  willing  to  accept 
and  receive  auch  manuscript  copy,  whereof  the  defendant 
during  all  that  time  had  notice ;  yet  the  defendant,  further 
disregarding  his  said  promise,  did  not  nor  would  use  due 
diligence  in  and  about  the  supplying  the  said  Walter 
M1>owall  with  sufficient  manuscript  copy  for  his  printing 
of  the  said  new  edition  of  the  said  book  for  the  plaintiff, 
and  did  not  nor  would  within  that  time  supply  the  said 
Walter  MQ)owall  with  sufficient  manuscript  copy  for  his 
printing  the  said  new  edition  of  the  said  book  for  the 
plaintiff;  and  that,  although  the  defendant  did  afterwards;, 
to  wit^  on  the  day  and  year  aforesaid,  and  on  other  days 
and  times  afterwards,  supply  the  said  Walter  M'Dowall 
with  a  small  quantity  of  manuscript  copy  for  the  printing 
of  the  said  new  edition  of  the  said  book  for  the  plaintiff, 
and  the  said  Walter  M'Dowall  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  and  on  the  said  other  days  and 
times,  print  the  same  and  send  printed  sheets  thereof  to 
the  defendant,  and  although  a  reasonable  time  for  the  de- 
fendant to  examine  the  print  of  the  said  sheets  and  see 
that  the  same  corresponded  with  the  said  copy  and  correct 
the  same  when  the  same  did  not  do  so,  and  otherwise  re- 
rise  and  prepare  the  said  sheets  that  the  same  might  be 
printed  and  carried  through  the  press  by  the  said  Walter 
M^owall,  had  elapsed;  yet  the  defendant,  not  regarding  his 
said  promise,  did  not  use  due  diligence  in  that  behalf,  and 
for  and  during  the  said  reasonable  time  and  afterwards 
wholly  omitted  and  neglected  to  examine  the  print  of  the 
said  sheets,and  see  that  the  same  corresponded  with  the  said 
sheets,  or  see  that  the  same  corresponded  with  the  said 
copy,  or  correct  the  same  when  the  same  did  not  do  so,  or 
otherwise  revise  or  prepare  the  said  sheets  that  the  same 
might  be  printed  and  carried  through  the  press  by  the 
said  Walter  M'Dowall,  but  wholly  omitted  and  neglected 
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80  to  do;  by  means  of  which  said  premises  the  plaintiff 
had  lost  and  been  deprived  of  all  the  profits,  benefits,  and 
advantages  which  he  might  and  otherwise  would  have  de- 
rived and  acquired  from  the  publication  of  the  said  new 
edition  of  the  said  book,  had  the  defendant  performed  his 
said  promise,  and  he  had  been  put  to  and  incurred  divers 
costs  and  expenses  amounting,  to  wit,  to  200/.,  in  and 
about  the  printing  of  the  said  sheets  and  other  parts  of  the 
said  new  edition  of  the  said  book,  and  in  and  about  the 
preparing  for  printing  and  publishing  the  residue  thereof, 
and  in  and  about  his  said  employment  of  the  said  Walter 
M'Dowall,  and  also  divers  costs  and  expenses,  amounting, 
to  wit,  to  100/.,  in  and  about  the  purchasing  and  procuring 
of  paper  for  the  said  sheets  and  other  parts  of  the  said  new 
edition  of  the  said  book  so  printed  as  aforesaid,  and  of 
other  paper  for  the  residue  of  the  said  new  edition,  and 
also  divers  costs  and  charges  amounting,  to  wit,  to  5/., 
in  and  about  the  advertizing  the  publication  of  the  said 
new  edition,  and  also  divers  costs  and  charges  amounting, 
to  wit,  to  5/.,  in  and  about  the  warehousing  of  the  said 
parts  of  the  said  new  edition  so  printed  as  aforesaid ;  and 
also  by  means  of  the  premises  the  plaintiff  had  lost  and 
been  deprived  of  divers  monies  amounting,  to  wit,  to  700/., 
which  he  had  paid  the  defendant  for  and  on  account  of  the 
said  reward  so  to  be  paid  him  as  aforesaid,  and  also  the 
interest,  profits,  and  advantages  which  he  might  and  other- 
wise would  have  acquired  firom  those  monies,  and  the 
plaintiff  had  been  and  was  by  means  of  the  premises  other- 
wise much  damnified. 

The  declaration  also  contained  a  count  for  not  indemni- 
fying the  plaintiff  from  loss  or  damage  by  reason  of  his 
acceptance  of  a  bill  of  exchange  for  105/.  for  the  defendant's 
accommodation,  a  count  for  money  had  and  received,  a 
count  for  interest,  and  a  count  upon  an  account  stated^ 

Pleas — ^first,  non  assumpsit  to  the  whole  declaration. 
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Secondly^  to  tlie  first  connt,  a  special  plea  alleging  that         1841. 

the  delay  in  proceeding  with  the  work  was  occasioned  by       s^g„^ 

the  plaintiff.  v* 

.  .  Lei. 

Thirdly^  to  the  first  county  that  a  reasonable  time  for  seeond  plea. 

the  defendant  to  edit^  revise^  and  prepare  for  print  and  Third  plea, 
publication  the  said  new  edition  in  the  first  count  men- 
tioned^ and  otherwise  do  and  perform  the  said  matters  and 
things  so  by  him  the  defendant  to  be  done  and  performed 
as  in  that  count  was  mentioned^  had  not  elapsed  before  the 
eommencement  of  the  suit— concluding  to  the  country. 

Fourthly — as  to  the  defendant  not  having  used  due  dili-  Fourth  plea, 
gence  in  and  about  the  supplying  the  said  Walter  AfDowall 
in  the  said  first  count  mentioned  with  sufficient  manuscript 
oc^  for  his  printing  of  the  said  new  edition  of  the  said 
book  in  the  said  first  count  mentioned  for  the  plaintiff^  and 
not  haying  within  a  reasonable  time  supplied  the  said 
Walter  M'Dowall  with  sufficient  manuscript  copy  for  his 
printing  the  said  new  edition  of  the  said  book  for  the 
plaintiff^  as  in  the  said  first  count  was  mentioned — ^that  he 
the  defendant  did  use  due  diligence  in  and  about  the  sup- 
plying and  did  within  such  reasonable  time  as  in  the  intro- 
dnotcMy  part  of  that  plea  was  mentioned  supply  the  said 
Walter  M'Dowall  in  the  said  first  count  mentioned  with 
•nflScient  manuscript  copy  for  his  printing  the  said  new 
edition  of  the  said  book  as  in  the  said  first  count  men- 
tioned for  the  plaintiff — concluding  to  the  country. 

Fifthly — as  to  the  defendant  not  having  used  due  dili-  Fifth  plea. 
genoe  in  the  behalf  in  the  said  first  count  mentioned^  and 
having  omitted  and  neglected  for  and  during  the  reasona- 
ble time  in  the  said  first  count  in  that  behalf  mentioned  to 
examine  the  print  of  the  said  sheets  in  that  count  also  men- 
tioned as  sent  by  the  said  Walter  M^owall  to  the  defend- 
ant and  see  that  the  same  corresponded  with  the'said  sheets^ 
or  see  that  the  same  corresponded  with  the  said  copy^  and 
correct  the  same  when  the  same  did  not  do  so^  and  other- 
wise revise  and  prepare  the  said  sheets  that  the  same  might 
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1841.  be  printed  and  carried  through  the  press  by  the  said  Walter 
M'Dowall  as  in  the  said  first  count  was  mentioned — that 
he  the  defendant  did  use  due  diligence  in  that  behalf^  and 
did  not  neglect  or  omit  in  manner  and  form  as  the  plaintiff 
had  above  in  his  said  first  count  in  that  behalf  alleged — 
concluding  to  the  country. 
Sixth  plea.  Sixthly — to  so  much  of  the  second  count  as  related  to 

any  loss  or  damage  which  accrued  to  the  plaintiff  by  the 
plaintiff  having  been  forced  and  obliged  as  in  that  count 
mentioned  to  pay  the  said  sum  of  money  specified  in  the 
bill  of  exchange  mentioned  in  that  county  and  so  much  of 
such  interest  in  that  count  mentioned  as  would  be  due  and 
payable  on  a  calculation  thereof  up  to  and  upon  the  80th 
September,  1839,  for  or  by  reason  of  his  the  plaintiff's  ac- 
ceptance of  the  said  bill  of  exchange  in  that  count  men- 
tioned— ^that,  before  the  making  of  the  promise  in  that 
count  mentioned,  to  wit,  on  the  27th  February,  1827,  by 
a  certain  agreement  in  writing  then  made  between  the 
plaintiff  and  the  defendant  respeddvely,  the  plaintiff,  for 
and  in  consideration  of  the  said  retainer  and  employment 
of  the  defendant  by  the  plaintiff  as  in  the  first  count  men- 
tioned, and  also  of  the  said  promise  of  the  defendant  also 
in  the  said  first  count  mentioned,  amongst  other  things, 
promised  the  defendant  to  pay  him  certain  large  sums  of 
money,  to  wit,  the  sum  of  SOL  per  annum  for  five  years 
commencing  at  Michaelmas,  1828,  and  the  sum  of  GOL 
per  annum  during  the  remainder  of  the  life  of  the  defend- 
ant if  he  survived  the  five  years,  by  equal  quarterly  pay- 
ments in  each  and  every  year  during  the  time  aforesaid, 
the  first  quarterly  payment  thereof  to  be  made  at  Michael- 
xnas  which  was  in  the  year  1828;  that,  the  said  agreement 
being  so  made  as  aforesaid,  afterwards,  and  after  the 
making  of  the  said  agreement,  and  by  virtue  tiiereof,  to 
wit,  at  Michaelmas,  1828,  to  wit,  on  the  29th  September 
in  the  year  last  aforesaid,  and  thenceforth  at  the  expiration 
of  every  quarter  of  a  year  which  elapsed  between  the  day 
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and  year  last  aforesaid  and  the  SOth  September^  1836^  he  1841. 
the  plaintiff  trnlj  paid  to  the  defendant  the  said  sums  of 
money  by  the  said  agreement  stipulated;  that  afterwards^ 
and  after  the  making  of  the  said  agreement,  and  after  the 
said  bill  of  exchange  in  the  said  second  count  mentioned 
became  due  and  payable,  and  before  he  the  said  Charles 
Swaisland  in  the  said  second  count  mentioned  commenced 
his  said  action  against  the  plaintiff  as  in  that  count  men- 
tioned, and  before  he  the  plaintiff  had  paid  to  the  said 
C.  Swaisland  the  said  sums  of  money  in  the  second  count 
mentioned,  or  any  part  thereof,  to  wit,  on  the  29th  Sep- 
tember, 1839,  a  large  sum  of  money,  to  wit,  180/.  for 
twelve  quarterly  payments  of  the  said  annual  sum  of  60/. 
in  the  said  agreement  mentioned  became  and  was  due 
and  payable  from  the  plaintiff  to  the  defendant  under  and  • 
by  virtue  of  the  said  agreement,  and  on  the  day  and  year 
last  afinresaid  was  then  and  thenceforth  had  been  and  still 
was  wholly  in  anrear  and  unpaid  by  the  plaintiff  to  the 
defendant,  and  which  s»d  sum  of  180/.  so  due  and  payable 
and  so  in  arrear  and  unpaid  as  aforesaid  exceeded  and  ex- 
ceeds the  said  sum  of  money  specified  in  the  said  bill  of 
exchange,  and  such  interest  thereon,  as  in  the  introductory 
part  of  the  plea  mentioned;  that  the  said  sum  of  180/. 
being  and  remaining  so  due  and  payable  and  in  arrear  and 
unpaid  from  the  plaintiff  to  the  defendant  as  aforesaid,  he 
the  defendant,  before  the  time  when  the  said  C.  Swaisland 
commenced  his  said  action  against  the  plaintiff  as  in  the 
said  second  count  mentioned,  and  before  the  plaintiff  had 
been  forced  and  obliged  to  pay  or  had  paid  any  sum  of 
mon^  whatsoever  to  the  said  C.  Swaisland  as  in  the  said 
second  count  mentioned,  on  the  occasion  in  that  plea  also 
mentioned,  and  after  the  time  when  the  said  bill  of  ex- 
change in  the  said  second  count  mentioned  became  due 
and  payable  according  to  the  tenor  and  effect  thereof,  and 
of  the  plaintiff's  acceptance  thereof,  to  wit,  on  the  80th 
September,  1889,  he  the  defendant  applied  to  the  plaintiff 
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and  then  requested  the  plaintiff  to  take  up  the  said  bill  of 
exchange  in  the  said  second  count  mentioned  and  to  pay 
the  said  sum  of  money  therein  specified^  together  with  such 
interest  thereon  as  was  in  the  introductory  part  of  the 
plea  mentioned^  out  of  the  said  sum  of  180^.  so  due  and 
payable^  and  in  arrear  and  unpaid  firom  the  plaintiff  to  the 
defendant  as  aforesaid^  and  that  he  the  plaintiff  could  and 
might  and  ought  when  he  was  so  requested  as  aforesaid  to 
have  taken  up  the  said  bill  of  exchange  in  the  said  second 
count  mentioned^  and  to  have  paid  the  sum  of  money 
therein  specified^  together  with  such  interest  thereon  as 
last  aforesaid^  to  the  said  C.  Swaisland  in  the  said  second 
count  mentioned,  out  of  the  said  sum  of  180/.  so  due  and 
payable  and  in  arrear  and  unpaid  firom  the  plaintiff  to  the 
defendant  as  aforesaid :  and  so  the  defendant  said  that  he 
the  defendant  did  save  harmless  and  indemnify  the  plain- 
tiff fi*om  any  loss  or  damage  which  accrued  to  the  plaintiff 
by  the  plaintiff's  having  been  forced  and  obliged  as  in  the 
said  second  count  mentioned  to  pay  the  said  sum  of  money 
specified  in  the  bill  of  exchange  in  that  count  mentioned 
and  so  much  of  such  interest  in  that  count  mentioned  as 
would  be  due  and  payable  on  a  calculation  thereof  up  to 
and  upon  the  said  80th  September,  1839,  for  and  by  reason 
of  his  acceptance  of  the  said  bill  of  exchange  in  the  said 
second  count  mentioned —verification. 

Seventhly — as  to  all  the  residue  of  the  said  second  count 
of  the  declaration — ^that,  if  the  plaintiff  had  been  damnified 
in  respect  of  the  residue  of  the  said  second  count  of  the 
declaration  for  or  by  reason  of  his  the  plaintiff's  accejitance 
of  the  said  bill  of  exchange  in  the  said  second  count  men- 
tioned, the  plaintiff  had  been  so  damnified  of  his  own 
wrong  and  by  and  through  his  own  means  and  defiault — 
verification. 

The  plaintiff  joined  issue  on  the  first,  third,  fourth,  and 
fifth  pleas,  replied  de  injurift  to  the  second  and  sixth,  and 
to  the  seventh  that  he  had  not  been  damnified  of  his  own 


<( 


Mr.  Ijee  to  separate  the  Practices,  K.  B.  and  C.  P.'' 


On  the  part  of  tlie  defendant  it  was  submitted  that  parol 
evidence  was  not  admissible  to  explain  or  expand  this  me- 
moraiidiim.  The  learned  jndge,  however,  thought  that,  the 
memorandum  being  incomplete  and  wholly  unintelligible 
without  explanation,  it  was  competent  to  the  plaintiff  to 
shew  by  parol  what  the  real  agreement  was,  such  explana* 
tion  not  being  inconsistent  with  the  written  terms. 

It  was  then  objected  that  the  agreement  was  void  by  the 
statute  of  firauds,  29  Car.  2,  c.  8,  s.  4,  seeing  that  it  was 
not  to  be  performed  within  the  year.  This  objection  the 
learned  judge  thought  well  founded,  and  intimated  that 
the  plaintiff  must  be  nonsuited. ' 

For  the  plaintiff,  it  was  insisted  that  he  was  entitled  to 
recover  on  the  money  counts  the  payments  made  to  the 
defendant  under  the  agreement,  the  consideration  having 
friled;  and  that,  at  all  events,  there  was  no  answer  to  the 
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wrong  or  by  or  through  his  own  means  or  default  in  man-        1841. 
ner  and  form  as  in  that  plea  alleged.    Issue  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings 
at  Westminster  after  last  Hilary  Term. 

In  support  of  the  contract  stated  in  the  first  count,  a 
witness  was  called  who  was  present  at  the  time  the  agree- 
ment was  made,  and  who  produced  and  was  about  to  ex- 
plain the  following  memorandum,  in  the  hand-writing  of 
the  defendant  (upon  a  blank  leaf  of  one  of  the  volumes 
of  the  book),  and  bearing  the  initials  of  the  respective 
parties: — 

''Diet,  of  Practice. 

"801.  per  annum  for  five  years,  commencing  Mich.  1828. 

"60/.  par  annum  for  the  remainder  of  Mr.  Lee's  life,  if 
he  survive  the  five  years ;  payable  in  either  case  quarterly ; 
the  first  payment  Michaelmas,  1828. 

"  T.  L. 
'*  15th  Feb.  1827.         -  "  S.  S. 
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aeeond  count.  His  lordship^  howewer,  mkd  that  the  pay* 
ments  haTing  been  made  with  knowledge  of  all  the  dr^ 
cmnstancea^  the  monejr  could  not  be  lecovered  back ;  and 
that  the  sixth  plea  afforded  an  answer  to  the  second  count. 
The  plaintiff  tiierenpon  snbmitted  to  be  nonsuited. 


Ban^pas,  Serjeant^  in  Easter  Term  last,  obtained  a  rule  * 
nisi  for  a  new  trial. — He  snbmitted  that  the  money  having 
been  paid  to  the  defendant  upon  the  faith  of  a  contract 
which,  on  the  plaintiff's  attempting  to  enforce  it,  the  de« 
fendant  repudiated,  the  payments  were  clearly  without 
consideration,  and  the  plaintiff  remitted  to  his  former 
ntuation :  he  dted  Shove  y.  WM,  1  T.  R.  732,  Hkk»  r. 
Hicki,  8  East,  16  (S.  C.  ncHn.  HUb  y.  HiU$,  4  Esp.  196), 
Scmfield  r.  Chwiand,  6  East,  241,  and  Waters  y.  JfUhtueO, 
8  Taunt.  56.  And  as  to  the  sixth  plea,  he  contended  that 
the  agreement,  if  incapable  of  being  enforced  against  the 
defendant,  clearly  could  not  be  setup  by  him  as  an  answer 
to  the  count  upon  the  biU. 


Aplttntiffu 
not  preclnded 
from  moving  to 
•et  aside  a  non- 
mit  to  which 
he  tabmitt  in 
deference  to  the 
opinion  of  the 
jadge. 


Talfourd,  Serjeant  {T^ndak  was  with  him),  shewed 
cause. — Haying  elected  to  be  nonsuited,  the  plaintiff  can- 
not come  to  the  court  to  haye  the  nonsuit  set  aside,  [n^ 
dal,  C.  J. — ^There  is  a  manifest  difference  between  electing 
to  be  nonsuited,  and  deferring  to  a  strong  intimation  of 
opinion  on  the  part  of  the  judge.  Bompoi,  Serjeant,  re- 
ferred to  Simpson  y.  Clayton,  2  Scott,  701,  where  Tindal, 
C.  J.,  says :  "  Hie  general  rule  of  law  is,  that,  where  in  the 
progress  of  the  trial  the  plaintiff's  counsel  chooses  to  with- 
draw the  case  firom  the  consideration  of  the  jury,  he  can* 
not  afterwards  come  to  the  court  and  ask  for  a  new  trial. 
There  are,  howeyer,  certain  exceptions  to  this  rule;  as, 
where  the  judge  who  presides  at  the  trial  intimates  a 
strong  opinion  that  the  plaintiff  ought  to  be  called,  or 
refuses  to  receiye  eyidence  tendered,  or  misdirects  the  jury 
in  point  d  kw,  and  the  plaintiff's  counsel,  deferring  to 
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ike  opinion  of  the  judge,  elects  to  be  nonsuited — tlie  court  1841. 
viUdealont  to  tlie  parties  the  same  measure  of  justice  as  if 
the  cause  had  proceeded  uninterruptedly  to  its  conclusion. 
Such  was  the  case  of  Alexander  v.  Barker,  2  C.  &  J.  183, 
where  it  was  held  that  submitting  to  a  nonsuit  in  defer* 
enoe  to  the  opinion  of  the  judge  at  the  trial  (which  (qiinion 
was  incorrect)  did  not  estop  the  plaintiff  from  moving  to 
set  aside  such  nonsuit.'']  No  evidence  was  offered  in 
support  of  the  second  count.  The  defendant  would  have 
consented  to  a  verdict  passing  against  him  upon  that 
ODont :  bat  this  the  plaintiff  did  not  seek,  for,  he  would 
then  have  been  concluded  as  to  the  claim  set  up  in  the 
other  counts.  [Cottman,  J. — I  thought  that  the  agree- 
ment as  it  stood  sustained  the  sixth  plea,  and  therefore 
that  the  plaintiff  eould  not  recover  upon  the  second  count. 
Jhulal,  C.  J. — It  is  quite  clear  that  the  plaintiff  did  not  so 
elect  to  be  nonsuited  as  to  preclude  himself  from  after- 
wards  questioning  the  ruling  of  the  learned  judge.] 

The  first  count  seems  to  have  been  abandoned  on  the 
motion.  As  to  the  third  count,  there  is  no  pretence  for  say- 
ing that  the  plaintiff  can  recover  back  the  money  voluntarily 
paid  by  him  under  the  incomplete  memorandum  he  offered 
in  evidence,  with  fiiU  knowledge  of  aU  the  circumstances. 
In  Biliie  r.  iMmley,  2  East,  469,  it  was  distinctly  held  that 
money  paid  by  one  with  full  knowledge  (or  the  means  of 
such  knowledge  in  his  hands)  of  all  the  circumstances, 
cannot  be  recovered  back  again  on  account  of  such  pay- 
ment having  been  made  under  an  ignorance  of  the  law. 
So,  in  Tojflor  v.  Hare,  1  New  Bep.  260,  A.,  having  obtained 
a  patent  for  an  invention  of  which  he  supposed  himself  the 
inventor,  agreed  to  let  B.  use  it  upon  payment  of  a  certain 
annual  sum  secured  by  bond;  this  sum  was  paid  for  several 
years,  when  B.,  discovering  that  A.  was  not  the  inventor, 
but  that  it  was  in  public  use  before  A.  obtained  his  patent, 
brought  an  action  for  money  had  and  received,  to  recover 
back  the  amount  of  the  annuity  paid :  and  it  was  held  that 


88  IN  THE  COMMON  PLEA8, 

1841.  the  action  would  not  lie.  Sir  James  Mansfield  there  says : 
'^  It  is  not  pretended  that  any  action  like  the  present  has 
ever  been  known.  In  this  case  two  persons  equally  inno- 
cent make  a  bargain  about  the  use  of  a  patent,  the  defend- 
ant supposing  himself  to  be  in  possession  of  a  valuable 
patent  right,  and  the  plaintiff  supposing  the  same  thing. 
Under  these  circumstances,  the  latter  agrees  to  pay  the 
former  for  the  use  of  the  invention,  and  he  has  the  use  of 
it ;  non  constat  what  advantage  he  made  of  it ;  for  any- 
thing that  appears,  he  may  have  made  considerable  pro- 
fit.^' And  Chambre,  J.,  says :  "  The  plaintiff  has  had  the 
enjoyment  of  what  he  stipulated  for,  and  in  this  action 
the  court  ought  not  to  interfere,  unless  there  be  some- 
thing ex  aequo  et  bono  which  shews  that  the  defendant 
ought  to  refund.''  How  can  it  be  said  here  that  the  plain- 
tiff has  not  had  what  he  stipulated  for?  Being  the  pro- 
prietor of  another  book  of  Practice,  he  may  have  thought 
it  worth  his  while  to  pay  the  defendant  an  annuity  for  the 
suppression  of  a  rival  publication  (7) :  and  he  had  the 
benefit  of  that  suppression  for  a  period  of  nine  years. 
How,  then,  can  it  be  said  that  the  defendant  ought  ex 
aequo  et  bono  to  refund  the  money  he  has  received?  Be- 
sides, the  action  for  money  had  and  received  cannot  be 
maintained  unless  the  parties  can  be  restored  to  the  sitni^ 
tion  they  stood  in  at  the  time  the  contract  was  entered 
into— see  the  ju^ment  of  Alexander,  C.  B.,  in  Teed  v. 
Blandford,  2  Y.  &  J.  283 :  and  that  is  impossible  in  the 
present  case.  Even,  therefore,  if  the  plaintiff  has  received 
no  benefit,  it  cannot  be  said  that  the  defendant  has  sus- 
tained no  prejudice.  The  cases  of  annuities  referred  to 
on  the  motion  are  manifestly  distinguishable :  in  each  of 
them  the  annuity  was  void ;  here,  however,  the  agreement, 

(7)  This  evidently  was  the  un-  of  Practice  (which  was  puhliahed 

deratanding  of  Mr.  Lee.      It  is,  in  the  year  1825)  is  not  even  yet 

however,  contrary  to  the  fact;  for,  out  of  print, 
the  iast  edition  of  the  Dictionary 
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thoagli  incapable  of  being  enforced  by  action^  is  not  void;        ig41. 

the  fourtli  section  of  the  statute  of  frauds  merely  enacts 

that  ''  no  action  shall  be  brought  upon  any  agreement 

that  is  not  to  be  performed  within  the  space  of  one  year 

from  the  making  thereof^  unless  the  agreement  upon  which 

such  action  shall  be  brought,  or  some  memorandum  or 

note  thereof,  shall  be  in  writing,  and  signed  by  the  party 

to  be  chaiged  therewith/'  ftc.    It  ddes  not  follow,  there- 

(are,  that  the  agreement  wotQd  not  have  been  ayailable  to 

the  extent  of  enabling  the  plaintiff  to  obtain  an  injimction 

restraining  the  defendant  from  offering  his  book  to  another 

publisher. 

[The  learned  Serjeant  offered  nothing  in  support  of  the 
sixth  plea]. 

Ban^MU,  Serjeant,  (Peacock  was  with  him),  in  support  of 
the  rule. — ^It  does  not  appear  upon  the  face  of  the  memo« 
landum  that  the  performance  of  the  contract  was  neces* 
sarily  to  take  place  bqrond  the  Umit  of  one  year:  a  new 
edition  might  haye  been  completed  within  the  year.  [TSti- 
dal,  C.  J. — ^The  plaintiff  contracts  to  pay  the  defendant 
80/.  a  year  for  five  years,  and  602.  a  year  for  the  remainder 
of  his  life,  if  he  survive  the  five  years.  Can  you  contend 
that  this  is  a  contract  to  be  performed  within  the  year  ?] 
In  Donettan  v.  Sead,  8  B.  &  Ad.  889,  a  landlord  who  had 
demised  premises  for  a  term  of  years  at  50/.  a  year,  agreed 
with  bis  tenant  to  lay  out  50/.  in  making  certain  improve- 
ments upon  them,  the  tenant  undertakiiig  to  pay  him  an 
increased  rent  of  5/.  a  year  during  the  remainder  of  the 
term  (of  which  several  years  were  unexpired),  to  commence 
from  the  quarter  preceding  the  completion  of  the  work; 
and  it  was  held  that  the  landlord,  having  done  the  work, 
might  recover  arrears  of  the  5/.  a  year  against  the  tenant, 
though  the  agreement  had  not  been  signed  by  either 
party;  for  that  it  was  not  a  contract  for  any  interest  in  or 
concerning  lands  within  the  statute  of  frauds;  nor  was  it. 
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XB41.  aooordiiig  to  that  statute,  an  agreement  "  not  to  be  per* 
formed  within  one  year  fiom  the  mating  thereof/'  no  time 
being  fixed  for  the  performance  on  the  part  of  the  land- 
hird.  ITmdal,  C.  J.—Ab  to  the  first  count,  I  think  the 
plaintiff  is  out  of  court :  the  contract  is  clearly  within  the 
4th  section  d  the  statate  of  finnds,  a  contract  that  is  not 
to  be  performed  within  the  year  (8),  and  therefore  can 
only  be  evidenced  by  some  writing  signed  by  the  partiea 
shewing  the  consideration  npon  the  Csice  of  it.]  Then^  the 
consideration  npon  which  the  annual  payments  were  made 
to  the  defendant  having  fiedled,  the  plaintiff  is  entitled  to 
recover  them  back  as  money  had  and  received  to  his  uac^ 
by  analogy  to  the  cases' already  cited,  and  many  others  to 
the  like  effect.  [Tindal,  C.  J. — In  all  these  cases  the  con- 
tract upon  which  the  money  was  paid  was  one  that  the 
law  declared  to  be  void :  but  here  the  contract  is  not  void; 
there  is  simply  a  failure  of  evidence.]  The  statute  says 
no  action  shall  be  brought;  for  all  available  purposes, 
therefore,  the  contract  is  declared  void. 

TiNUAL,  C.  J. — ^We  think  the  plaintiff  is  neither  entitled 
to  sue  upon  tiie  contract  nor  to  recover  back  the  paymaits 
made  under  it  as  upon  a  fidlure  of  consideration :  but,  as 
to  the  second  count,  to  which  no  answer  appears  to  have 
been  given,  we  think  he  is  entitled  to  a  new  trial. 

A  rule  was  thereupon  drawn  up  by  consent — to 
enter  the  verdict  for  the  plaintiff  on  the  second 
issue,  and  for  the  defendant  upon  the  others. 


(8)  See  Boydell  ▼.  Drummond,      285,  2  C.  &  P.  91;  Welle  ▼.  Hor- 
11  East,  142,  2  Camp.  157;  Ma-      ton,  12  Moore,  176,  4Bmg.  40. 
▼or  V.  Pyne,  11  Moore,  2,  3  Bing. 
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Walton  v.  Potter  and  Horsfall.  Tkitr$day^ 

TiVoo.  18<A. 
HIS  was  an  action  upon  the  case  for  an  alleged  infringe-  The  plaintiff 

ment  by  the  defendants  of  the  plaintiflPs  patent.  tern for^««antn. 

▼ention  of  im- 
protenCDts  in  cards,  for  carding  wool,  cotton,  silk,  and  other  fibrous  sabstances,  and  for  raising 
the  pile  of  woollen  and  other  cloths."  In  his  specification,  he  stated  his  invention  to  consist  in 
"  the  application  and  adaptation  of  caontchonc  or  India  rubber  as  a  substitute  for  the  fillets  or 
aheelB  of  l^a&ber  that  were  commonly  used  in  the  construction  of  ordinary  cards,  and  thus  giving 
a  superior  elasticity  and  durability  to  cards  ;'*  and  in  describing  the  mode  of  preparing  the 
aitide,  stated,  that  **tlie  regularity  of  distanoc  and  uniformity  of  the  dents  or  teeth  of  the 
csrds  were  fonnd  to  be  better  preserved  by  a  piece  of  linen  commonly  called  brown  hoUand,  or 
other  the  like  doth,  well  glazed,  and  cemented  on  to  the  back  of  the  caoutchouc  or  India  rub- 
ber;*' that  tbe  cloth  so  placed  rendered  the  action  of  the  dents  or  teeth  less  uncertain  in  their 
elssdc  moTements ;  that  "  the  cloth  so  cemented  to  the  India  rubber  or  caoutchouc  was  to  be 
jfiied  to  tbe  cylinder  or  board  of  the  ordinary  carding  engine  by  nails,  but,  if  it  was  to  be 
affixed  by  cementing  (which  he  recommended  as  the  best  mode  of  applying  the  cards),  then  it 
was  desirable  to  remove  the  cloth ;"  and  he  then  proceeded  to  shew  the  ordinary  mode  of 
pricking  or  piercing  holes  for  the  reception  of  the  dents  or  teeth,  the  mode  of  cutting  the  India 
rubber,  &c. 

The  defendants  subsequently  obtained  a  patent  fdso  for  "an  improvement  or  improvements 
in  cards  for  carding  various  fibrous  substance^,  part  of  which  improvements  may  be  used  as  a 
substitnte  fm*  leather;"  and  in  their  specification  they  stated  their  invention  to  consist  in  the 
manufacture  of  a  new  material  or  substance  for  receiving  the  wire  teeth — ^which  they  described 
to  be  ft  woven  fabric  of  a  peculiar  construction,  soft  and  porous,  saturated  with  a  solution  of  India 
rubber  by  being  repeatedly  passed  through  it,  and  then  dried  and  submitted  to  pressure ;  the 
ol^ect  being  to  obtain  a  fabric  extremely  elastic  in  the  direction  of  its  thickness,  so  as  to  impart 
etasticity  to  the  wire  teeth  when  set  therein. 

In  an  action  for  an  alleged  infringement  by  the  defendants  of  the  plaintiff's  patent,  by  the 
aanulactare  and  sale  of  the  article  so  described  in  their  specification,  the  defendants  pleaded-— 
fini,  not  guilty — secondly,  that  the  plaintiff  was  not  the  true  andfirtt  inffenior — thirdly,  that 
ike  alleged  mceniUm  woe  not  at  the  time  of  making  the  patent  new  as  to  the  public  tire  and 
esereim  ikereqf  in  England — fourthly  (setting  out  the  specification),  that  certain  cards,  that  is 
to  lay,  sheet  cards  and  top  cards,  were,  before  and  at  the  time  of  granting  the  letters  patent, 
cards  lor  carding  cotton  and  other  fibrous  substances,  within  the  meaning  of  the  letters  patent 
and  specification,  and  during  all  that  time  were  ordinary  cards  within  such  meaning,  and  in 
general  and  known  use ;  and  that  the  said  invention  wat  and  ie  unfitted  and  ueeleu  for  the 
purpose  qf  the  eonetrueiion  qf  sheet  cards  and  top  cards^  or  either  of  them,  as  claimed  and  de- 
■cribed  in  and  by  the  Utters  patent  and  specification ;  wherefore  that  the  said  letters  patent 
were  void — fifUily,  that  theplaintiif  did  not  m  and  ky  his  spedfieatUm  **  so  set  out  as  afore- 
said," particularly  describe  and  ascertain  the  nature  qfthe  inventiont  and  in  what  manner  the 
tsaue  was  to  be  performed.  Issue  having  been  joined  upon  these  pleas  or  upon  the  replica- 
tions thereto,  and  the  jury,  after  hearing  a  considerable  body  of  evidence  on  both  sides,  having 
bond  for  tbe  plaintiff  upon  all  the  issues — The  Court  refused  to  disturb  the  verdict :  And — 

Hdd,  that  the  specification  as  set  out  in  the  introductory  part  of  the  fourth  plea  was  not 
upon  tbe  record  so  as  to  warrant  a  motion  in  arrest  of  judgment  founded  on  a  supposed  insuffl- 
dcacy  of  the  ioTention  therein  described  to  form  the  sulyect^ matter  of  a  patent : 

And  that  the  invention  was  described  in  the  specification  with  sufficient  particularity. 
At  the  trial,  the  judge,  baring  summed  up  the  evidence  and  left  to  the  jury  the  several  ques- 
tions of  fact  raised  upon  the  record,  was  requested  on  the  part  of  the  defendants  to  put  to  them 
the  following  questions — first,  "whether  the  mode  adopted  by  the  defendants  of  saturating  the 
doth  with  dissolved  India  rubber,  was  not  known  to  and  practised  by  one  Hancock  before  the 
date  of  the  plaintiff's  patent" — secondly,  "whether  or  not,  if  the  dents  or  teeth  were  fixed  in 
the  fillet  [meaning,  the  sheet  of  India  rubber]  and  then  cemented  to  the  cylinder,  without  any 
Hnen  at  the  back,  it  would  answer  the  purpose  of  a  sheet  card  :"•— Held,  that  bis  refusal  to 
coo^y  with  tUa  request  wm  no  misdirection. 
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The  declaration — after  stating  that  tlie  plaintiff,  before 
and  at  the  time  of  the  making  and  obtaining  of  the  letters 
patent  and  of  the  committing  of  the  grievances  by  the 
defendants  as  thereinafter  mentioned,  was  the  true  and 
first  inventor  of  certain  improvements  in  cards  for  carding 
wool,  cotton,  sOk,  and  other  fibrons  substances,  and  for 
raising  the  pile  of  woollen  and  other  cloths — set  out  the 
letters  patent,  bearing  date  the  27th  March,  1884;  and 
then  proceeded  to  aver,  that  the  plaintiff  did,  afterwards, 
and  within  six  calendar  months  next  after  the  date  of  the 
said  letters  patent,  to  wit,  on  the  25th  September,  1834,  in 
pursuance  of  the  proviso  and  of  the  said  letters  patent,  by 
an  instrument  in  writing  under  his  hand  and  seal,  parti- 
cularly describe  and  ascertain  the  nature  of  his  said  inven- 
tion and  in  what  manner  the  same  was  to  be  and  might 
be  performed,  and  afterwards  and  within  six  calendar 
months  then  next  and  immediately  after  the  date  of  the 
said  letters  patent,  to  wit,  on  the  27th  September,  1884, 
cause  the  said  instrument  in  writing  to  be  inrolled  in  the 
High  Court  of  Chancery,  as  by  the  said  instrument  in 
writing  then  remaining  of  record  in  the  said  High  Court 
of  Chancery  more  fully  appeared;  that  the  plaintiff  did 
always,  from  the  time  of  the  making  of  the  said  letters 
patent  as  aforesaid,  until  the  present  time,  by  himself,  his 
deputies,  servants,  and  agents  in  that  behalf,  make,  us^ 
exercise,  and  vend  his  said  invention,  to  his  great  advan* 
tage  and  profit ;  yet  the  defendants,  well  knowing  the  pre- 
mises, but  contriving,  and  wrongfully  and  injuriously 
intending  to  iiyure  the  plaintiff,  and  to  deprive  him  of  the 
profits,  benefits,  and  advantages  which  he  might  and  other- 
wise would  have  derived  and  acquired  from  the  making, 
using,  exerdsing,  and  vending  of  the  said  invention,  after 
the  making  of  the  said  letters  patent,  and  within  the  said 
term  of  years  in  the  said  letters  patent  mentioned,  to  wit, 
on  the  1st  Januaiy,  1837,  and  on  divers  other  days  and 
times  between  that  day  and  the  .commencement  of  the  suit, 
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sad  within  that  part  of  the  united  kingdom  of  Great  Bri-  1841. 
tain  and  Ireland  called  England^  unlawfully  and  unjustlji 
without  the  leave  or  license,  and  against  the  will  of  the 
plaintiff^  made  and  sold  and  exposed  to  sale  (9)  divers,  to 
wit,  10,000  cards  for  carding  wool,  cotton,  dlk,  and  other 
fibroua  substances,  and  for  raising  the  pile  of  woollen  and 
other  dotha,  in  imitation  of  the  said  invention  of  the  plain- 
tiff as  aforesaid,  and  thereby  hindered  and  prevented  the 
plaintiff  in  the  sole  use,  exercise,  and  enjoyment  thereof. 

The  defendants  pleaded — ^first,  not  guilty,  setting  out  First  pie«. 
the  letters  patent. 

Secondly — ^that  the  plaintiff  was  not  the  true  and  first  Second  plea- 
inventor  of  the  said  alleged  invention  in  the  declaration  tnie\nd°flnt  ^ 

iDTentor. 


(9)  See  Minter  ▼.  Williams^  4 
Ad.  &  £.  251,  5  N.  &  M.  647, 
Webrter's  Patent  Cases,  126,  135. 
There,  in  a  declaration  for  infring- 
ing a  patent  which  granted  that 
the  plaintiff,  and  no  others,  should 
"maie^  tcse,  exercise,  and  vend" 
his  inTention,  and  forbade  all  per- 
sons to  "  make,  use,  or  put  in  prac- 
tice" the  same,  or  to  counterfeit  or 
imitBte  it,  without  the  plaintiff's 
lieeose,  the  plaintiff  allied  that  the 
defendant,  without  his  license,  ex- 
posed to  sale  articles  intended  to 
imitate^  and  which  did  imitate,  his 
imrention :  and  it  was  held,  on  ge- 
neral demurrer,  that  the  count  was 
iMd,  as  not  stating  anything  which 
was  necessarily  an  infringement  of 
die  patent.    Coleridge,  J.,   there 
ttid :  **  The  granting  part  of  the 
psient  authorises  the  plaintiff  ez- 
dnsvely  to  'make,  use,  exercise, 
and  Tend '  his  invention.   The  pro- 
hibitory part  forbids  all  persons  to 
'make,  use,  or  put  in  practice  the 
said  invention,'   or   '  counterfeit, 
nnitate,  or  resemble  the  aamei'  or 


to  make  'any  addition  thereun- 
to^ or  subtraction  firom  the  same, 
whereby  to  pretend  himself  or  them- 
selves the  inventor  or  inventors,' 
without  license  from  the  plaintiff. 
Then  the  count  alleges  that  the 
defendant,  without  the  plaintiff's 
license,  exposed  to  sale  divers  chairs 
intended  to  imitate  and  resemble, 
and  which  did  imitate  and  resemble, 
his  invention.  Do  those  words  ne- 
cessarily import  the  vending  spoken 
of  in  the  granting  part  of  the  pa- 
tent? I  certainly  think  not;  be- 
cause, even  assuming  that  to  vend 
may  mean  both  a  selling  and  an 
exposing  to  sale  (though  I  rather 
think  that  it  means  the  habit  of 
selling  and  offering  for  sale),  stUI 
those  two  meanings  are  not  co-ex- 
tensive: the  former  may  include 
the  latter,  but  a  mere  exposure  to 
sale,  i.  e.  with  intent  to  sell,  or  for 
the  purpose  of  selling,  is  not  only 
not  equivalent  to  a  sale,  but,  as  re- 
gards the  patentee,  may  be  attend- 
ed with  wholly  different  conse- 
quences." 
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Third  plea — 
not  a  new  in- 
vention as  to 
the  puhlic  use 
and  exercise 
thereof  in  Eng- 
land. 


Fourth  plea. 


Specification. 


■A 

.      4 


mentioned,  in  manner  and  form  as  the  plaintifiF  bad  aboTe 
in  that  behalf  alleged — concluding  to  the  country. 

Thirdly — ^that  the  said  alleged  invention  in  the  dedara- 
tion  mentioned  was  not  at  the  time  of  making  and  grant* 
ing  the  said  letters  patent,  or  of  the  said  petition  therein 
mentioned,  a  new  invention  as  to  the  public  use  and  exer* 
cTse  theireof  in  that  part  of  the  united  kingdom  of  G^reat 
Britain  and  Ireland  called  England,  but,  on  the  contrary 
thereof,  to  wit,  on  the  1st  January,  1824,  and  on  divers 
days  and  times  between  that  day  and  the  time  of  the  mak- 
ing and  granting  of  the  said  letters  patent,  had  been  pub- 
licly practised,  used,  and  exercised  within  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland  called  Eng- 
land, and  by  reason  of  the  premises  and  the  statute  in 
such' case  made  and  provided  [21  Jac.  1,  c.3],  the  said 
letters  patent  were  and  are  wholly  void,  and  the  plaintiff 
ought  not  to  maintain  his  action — ^verification. 

Fourthly — that  the  said  supposed  instrument  in  writing 
under  the  hand  and  seal  of  the  plaintiff,  and  inroUed  as  in 
the  declaration  mentioned,  was  and  is  as  follows,  that  ia  to 
say,  "  To  all  to  whom  these  presents  shall  come ;  I,  James 
Walton,  of  &c.,  send  greeting :  Whereas  his  present  moat 
excellent  Majesty  King  William  the  Fourth,  by  his  letters 
patent  under  the  Great  Seal  of  Great  Britain,  bearing 
date  at  Westminster,  the  27th  March,  in  the  fourth  year 
of  his  reign,  did,  for  himself,  his  heirs  and  successors,  give 
and  grant  unto  me  the  said  James  Walton  his  especial 
license  that  I  the  said  James  Walton,  my  executors,  admi- 
nistrators, and  assigns,  or  such  others  as  I  the  said  James 
Walton,  my  executors,  administrators,  or  assigns,  should 
at  any  time  agree  with,  and  no  others,  firom  time  to 
time  and  at  all  times  during  the  term  of  years  therein 
expressed,  should  and  lawfully  might  make,  use,  exer- 
cise, and  vend  within  England,  Wales,  and  the  town 
of  Berwick-upon-Tweed,  my  invention  of  '  Improvements 
in  cards  for  carding  wool,  cotton,  silk,  and  other  fibrous 
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mbstances^  and  for  raising  the  pile  of  woollen  and  other  1841. 
doths;'  in  which  said  letters  patent  is  contained  a  pro- 
Tiso  that  I  the  said  James  Walton  shall  cause  a  particu- 
lar description  of  the  nature  of  my  said  invention,  and  in 
what  manner  the  same  is  to  be  performed,  to  be  inrolled 
in  his  said  Majesty's  High  Court  of  Chancery  within  six 
calendar  months  next  and  immediately  after  the  date  of  the 
nid  in  part  recited  letters  patent,  as  in  and  by  the  same, 
leGnenGe  being  thereunto  had,  will  more  fully  and  at  large 
If  pear:  Now  know  ye,that,  in  compliance  with  the  said  pro* 
TUOy  I  the  said  James  Walton  do  hereby  declare  the  nature 


of  my  intrention  to  consist  in  the  appUcaiion  and  adaptation  Nature  of  the 
(^  the  material  known  by  the  name  of  caoutchouc  or  India 
rubber  a$  a  substitute  for  theflUets  or  sheets  of  leather  which 
are  commonly  used  in  the  construction  of  ordvnary  cards,  and 
ikssgioing  a  susperiar  elasticity  and  durabUUy  to  such  cards: 
sad,  in  farther  compliance  with  the  said  proviso,  I  the 
said  James  Walton  do  hereby  describe  the  manner  in 
wlueh  my  said  invention  is  to  be  performed,  by  the  follow- 
ing statement  thereof,  reference  being  had  to  the  drawing 
annexed,  and  to  the  figures  and  letters  marked  thereon,  that 
is  to  say.  Description  of  the  drawing :  Figure  2  represents  Description  of 
an  elevation  of  a  card  constructed  with  an  India  rubber  or  ^*  ^"^*"*- 

Figure  2. 

eaoatchouc  foundation  or  fillet,  as  shewn  at  a  a,  in  which 
the  wire  dents  or  teeth  are  inserted;  and  the  regularity  of 
distance  or  uniformity  of  the  dents  or  teeth  of  the  cards  is 
fbimd  to  be  better  preserved  by  a  piece  of  Unen  com- 
monly caUed  brown  holland,  or  other  the  like  cloth,  weU 
glased,  and  cemented  on  to  the  back  of  the  caoutchouc  or 
India  rubber,  as  shewn  by  a  red  line  at  6  6 .-  the  doth  b  b 
wbeu  fiistened  to  the  caoutchouc  continues  to  keep  the 
dents  or  teeth  more  firmly  in  their  places  when  in  use ; 
>nd,  the  foundation  or  fillet  being  thereby  made  much 
itiffer,  the  action  of  the  dents  or  teeth  is  less  uncertain  in 
Qieir  elastic  movement.  The  cloth  so  cemented  to  the 
India  rubber  or  caoutchouc  is  to  be  affixed  to  the  cylinder 
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1841. 


Removal  of  the 
cloth  recinm» 
mended, 


Figure  3. 


Cement. 


Machine  for 
cutting  India 
rubber. 


Figurei  4,  5, 


or  board  of  the  ordinary  carding  engine  by  nails ;  but  if  it 
is  to  be  affixed  by  cementing^  then  it  is  desirable  to  remove 
the  cloth,  which  in  this  case  should  be  only  slightly  attached 
to  the  India  rubber ;  and  this  will  be  found  the  best  mode 
of  applying  the  cards  thereon.  When  the  cards  are  con- 
structed by  hand,  it  is  essential  that  the  cloth  b  b  should 
be  first  pricked  by  an  engine  (as  is  the  practice  when 
leather  is  used),  to  regulate  the  distance  and  required  uni- 
formity of  the  dents  or  teeth;  and,  in  cases  where  doth  is 
imiroduced  between  two  layers  of  caoutchouc  or  India  rub^ 
ber,  as  represented  by  the  red  line  at  figure  8,  the  IwSa 
rubber  or  caoutchouc  is  pricked  or  pierced  in  a  similar 
manner,  to  enable  the  card-maker  to  force  the  dents  or 
teeth  through  it  without  bending  or  injuring  their  form  or 
shape ;  but  the  pricking  of  the  holes  may  be  efiected  by 
the  patent  machinery  of  Mr.  Dyer  of  Manchester,  now  in 
use  for  that  purpose.  It  may  be  as  well  here  to  observe, 
that,  when  I  mention  cement  in  this  specification,  I  always 
allude  to  what  is  now  generally  called  India  rubber  cement, 
and  which,  as  it  has  now  become  an  article  of  general  sale, 
and  may  be  bought  by  that  name,  I  do  not  think  it  neces- 
sary further  to  describe  the  same.  But,  as  the  machines 
for  cutting  India  rubber  are  not  generally  known,,  and  as 
I  prefer  caoutchouc  or  India  rubber  in  the  state  it  is  inyported 
for  my  purpose^  I  will  now  describe  the  means  which  I  use 
for  cutting  the  caoutchouc  or  India  rubber  into  layers 
from  the  solid  blocks  as  imported,  and  which  I  recommend 
in  preference  to  what  is  termed  manufactured  India  rub- 
ber,  or  India  rubber  first  dissolved  by  some  known  sol- 
vent and  then  cast  in  moulds  to  form  blocks,  the  former 
beinff  mosf  suitable  for  the  purpose:  1  first  cut  the  block 
into  suitable  sizes  according  to  the  nature  of  the  cards  to 
be  manufiEtctured,  and  then  place  the  flat  or  regular  surface 
of  the  block  on  a  metallic  surface,  which  moves  fireely 
between  two  guides  the  exact  thidmess  of  the  sheet  of 
caoutchouc  or  India  rubber  which  it  is  designed  to  cut  off; 
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unci  it  will  be  evident,  that,  by  varying  the  thickness  of  the        1841. 
metallic  surface,  the  proper  thickness  of  the  caoutchouc      ^-~'''     * 
will  be  cut  off:  a  sharp  knife,  kept  occasionally  wet  with  0. 

▼ater,  and  supported  on  guides,  is  then  pressed  with  a  Potter. 
sawing  action  against  the  India  rubber  or  caoutchouc  by 
the  operator,  at  the  same  time  that  he  forces  the  India 
rabber  or  caoutchouc  forward  between  the  guides  by  turn- 
ing the  roller  N,  and  thus  severs  or  cuts  off  a  piece  of  the 
exact  thickness  required :  the  pieces  thus  cut  off  may  be 
joined  together  to  form  fillets  or  sheets,  according  to  the 
nature  of  the  card  intended  to  be  made,  and,  when  the 
teeth  or  dents  are  set  therein,  may  be  nailed  to  the  board 
in  the  usual  manner,  or  cemented  on  it :  this  apparatus  is 
shewn  at  figure  4,  which  represents  a  side  view,  and 
figure  5  an  end  view  of  the  same :  in  these  figures,  L  re- 
presents the  knife,  and  h  h  the  rests  on  which  it  is  sup- 
ported ;  N  N  is  the  block  of  caoutchouc  or  India  rubberj 
and  %  one  of  the  layers  cut  off  seen  in  figure  5;  M  re- 
presents the  roller  pressed  upon  the  caoutchouc  or  India 
rubber  N  N  by  weights  attached  to  the  small  rods  m  m 
on  each  side:  in  cuttii^  the  layers  of  caoutchouc  or 
India  rubber,  I  have  found  the  operation  greatly  facili- 
tated by  using  water  and  keeping  the  knife  constantly 
wet:  but  I  would  here  observe  that  I  lay  no  claim  to  the 
cutting  apparatus  hereinbefore  described,  as  I  have  only 
shewn  it  as  the  best  method  I  am  at  present  aware  of  to 
effect  the  purpose.  The  apparatus  for  grinding  or  point-  Apparatus  for 
ing  the  wires  forming  the  cards  hereinbefore  described,  is  feeth!"^ 
represented  in  figure  1,  which  is  an  elevation  of  a  portion  Figure  1. 
of  a  shaft  having  a  series  of  cutters  or  files  placed  thereon, 
as  will  be  described  hereafter :  this  shaft  must  be  fixed  in 
suitable  bearings,  and  rotatory  motion  be  communicated 
tho^to  from  any  first  mover :  C  C  is  the  shaft,  of  any 
required  length,  ddd  are  a  number  of  circular  steel  rings 
or  discs,  having  bevelled  edges  on  each  face,  with  grooves 
or  notches  in  them  similar  to  files,  for  the  purpose  of 
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}gfil^       iffnm^^  crpoiAtrng  the  teeth  or  dents  of  the  cards  when 


»♦  Oiir     I 


^>f^      plfU^  in  contact  therewith  during  the  re?(dation  of  Uie 
.t-  diaft }  a  few  only  of  theae  cutters  or  files  are  shewn  in  the 

^awingj  '>as  .tiieir  number  will  depend  upon  the  length  of 
€fad^ inte^cle^  to  he  pointed  or  sharpened;  butj  when*  i^ 
iMj^jifhe  who^e«  shaft  is  supposed  to  be  strung  with  them: 
I^  D  are  two  f^mg^  capable  of  being  moved  freely  on  tlie 
ahi^  and  provided  with  set  screws  for  the  purpose  of 
^png  Ha^  c^^rottlar  fiUto  or  cutters  firmly  together;  ppfi 
ave  serews  tapped  into  the  flanges  D  D  for  the  purpose  of 
•ettiAi^  tl^e  eimular  cutter^  or  files  to  any  degree  of  oblb- 
qgpatf  tJnit  msjr  be  requured,  as  will  be  hereafter  expJailied : 
3?bis  apparatus  is  used  in  ev^ery  respect  similarly  t»  the 
l^ifOttlBr  e&n^  i^triekles  or  grinding  cylinders  whioh  ara  im 
osdinavy  nasj  but^  instead  of  grinding  the  wire  to  a  flet 
foce.iur-chisd  edge^  as  is  the  case  with  the  ordinary  emesy 
grinder^  it  grinds  the  wire  to  an  angular  fonn^  which  ia 
fimnd  to  make  a  much  better  point  to  the  dents  or  tenths 
I  also  find  it  useful  to  put  these  cutters  a  littie  oqt  of 
txuthi  or  witiik  a  slight  obliquifyj  which  I  eflfoet  by  m^Mss 
of  Ae  set  screws  ppp  in  the  flangpa  D  P  before  mentioaMed^ 
and  by  turning  the  hole  or  centre  of  each  ciitter  somewbut 
iffn^gl^  isbiAL  th^  diameter  of  the  shaft,  ;90  that  t^e  ecra^  o^ 
one  side  of  the  shaft  may  be  pressed  against  the  face  of 
the  cutter  or  file,  and  cause  it  to  assume  the  oblique  poai- 
tipn  shewn  near  the  right  hand  flange  at  figure  1 ;  by  aetr 
ting  the  circular  cutters  in  this  position^  the  poij^  pf  tho 
wire  which  enter  into  the  angular  spaces,  betveea  the 
respective  cutters  may  be  ground  more  or  less  obtusely  aa 
the  nature  of  the  work  to  which  they  may  be  applied  may 
require :  thus,  supposing  the  cutters  to  be  set  truq,  the 
points  of  the  wire  would  correspond  with  the  angalar 
spf^es  between  each  cutter;,  bijit;,  if  the  cutters  be  ptaced 
iiBi,ai)k  oblique  position,  aod^he  pqint  of  the  wire  not  eirteiw 
wg  ,to  the  bottom  of  the  groo  veei^  the  wire  will  be  impii^^ed 
.on^teroateliy.  by  ,^he  alternate  cuttears,  and  theiebgr 
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dered  more  or  less  obtuse  according  to  the  obHqfdSty  bud        1841. 
depth  at  which  the  cutters  are  set :  In  grinding  or  points      WALtd* 
ing  cards  placed  on  a  cylinder^  this  arrangement  of  steel      p  *'  ^ 
eatters  or  ffles  might  extend  the  whole  width  of  the  cald 
intended  to  be  ground  or  pointed ;  but  I  have  sometimes 
effected  the  grinding  of  raising  cylinders  by  removing  the 
eatters  to  different  parts  of  the  surface  of  the  wir^  ab 
they  required  grinding :  In  cards  or  implements  used  as  a 
•ubstitttte  for  teazles^  and  for  some  descriptions  of  carding, 
I  would  further  temark  that  I  find  it  of  imporfianee  to  CM  Fi^re  s. 
the  pointB  of  the  dents  or  teeth  of  the  caffd  in  an  obti^e 
or  diagmnl  direetion^  as  shewn  at  figuve  6j  previous  to 
inseEtfng  them  in  the  caoutchouc  or  India  rubber,  which 
not  only  renders  the  dents  €»  teeth  more  easily  forced 
iliroBgh  the  caoutdioQc  w  India  rubber^  but  materially 
bciKtatea  the  subsequent  grinding  up  by  the  grinding 
i^pantOB  h^ieinbefole  described;  and  a  very  little  o9 
used  on  the  dents  or  teeth  when  t&ey  are  inserted  in  the 
esofeitehouc  oir  India  rubber  renders  this  operation  eas^ 
sad  tottterMity  performed:    Figure  7  represents   AH  Figure  7. 
end  view  of  "Qie  shitft;  earrjdng  the  cutters,  in  section, 
ihewing  the  hole  in  the  enttei^  la^r  than  the  shaft  on 
whidi  it  turns,  so  as  to  adiniC  of  the  required  angle 
being' given  to  it:    Figure  8  shews  an  edge  view  of  Figures. 
pert  of  a  ^hnder  for  raising  the  pile  on  cloths,  haring 
besrerh  ot  guards  introduced  between  the  cards  to  pre- 
vent them  being  pressed  on  too  severely.    The  advantages  utility  of  tiie 
presented  by  cards  of  tiiis  construction  consists  in  the  9upe.  ''^''°'''"* 
nor  ddMcUy  of  the  caoutchouc  or  India-rubber  aUowing  the 
dade  or  teeth  to  bepreesed  down  loUhout  tnaterial  injury  to 
the  eoh^  at  the  same  time  theieeth  or  dents  are  st^kientlp 
firm  io  perform  fhe  carding  or  raising  operathn,  and  enem 
ttmyl  the  dents  or  teMi  should  be  pressed  down  to  the  sur* 
fs€e  of  the  eaoutthoue  or  /imSh  nMer  of  the  card,  they  would 
aol  he  bent,  but  immediateJff  reco/oer  their  former  position,  bf 
Ae  'destiMf  if  that  substance.  Again,  in  substituting  carda 
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6f  this  construction  in  the  place  of  teazles  or  ordinary  vire 
cards  for  the  purpose  of  raising  the  pile  of  wooUen  and 
'bthfer  cloths,  I  am  enabled  to  work  them  wet,  without  an; 
dtbtfei'ial  variation  of  the  elastidty  of  the  caontchouc  or 
Ibdi^  nibber,  <rhich  remains  more  uniform  in  its  action, 
«tid''dfi*ects  the  opcratiob  of  raising  the  pile  of  woollen  and 
tftfaer  ctoths  more  regulariy  and  without  thtit  variation  ei- 
petienced  in  the  teaele  in  its  transition  from  a  dry  state  to 
a  stttte  of  moisttire ;  and,  by  varying  the  thickness  of  the 
caoutchouc  or  India  rubber,  I  am  enabled  to  gun  a  delicacy 
tif  actioti  in  the  cards  equal  to  raise  a  nap  or  phish  on  fine 
«31t'  ftibHcs,  as  well  as  on  the  ordinary  vtK^len  ckths 
'fi^iiihed  by  this  process  :  and,  in  all  cases,  when  the  cards 
"aire  voifa  out,  the  caontchouc  or  India  l-ubber  is  worth 
-D^KTer'iGs  original  vahie  than  any  other  material  beietofore 
Wfed  f(ft"a  trimilar  purpose.  The  thicknft«  of  caoatchooc  I 
UMlally  employ  is  about  one-eighth  of  an  inch  in  thickness 
fo^  raising  purposes ;  but  this  must  vary  according  to  the 
length'  of  wire  of  which  the  teeth  are  formed,  and  the 
qaantity  of  elasticity  required :  the  thicker  the  India  rub- 
ber and  the  shorter  the  wire,  the  greater  will  be  the  stiff- 
ness. Having  described  the  nature  of  my  invention  of 
'inq)rorement8  in  cards  for  carding  wool,  cotton,  alk,  and 
other  fibrous  substances,  and  for  raising  the  pile  of  votJlen 
and  other  cloths,  together  with  the  manner  in  which  the 
same  is  to  be  performed  and  carried  into  effect,  I  hereby 
declare  that  I  do  not  claim  any  particular  method  or  meani 
bf  setting  or  placing  the  dents  or  teeth  of  tiie  cards ;  nor 
do  I  claim  the  means  herein  described  for  pointing  tbe 
cards;  but  have  described  tbe  various  parts  as  the  means! 
have  pursued  and  found  to  answer  in  effecting  my  improve- 
ments in  cards :  and  /  do  herely  confine  my  clakn  <if  *"' 
vention  to  the  application  and  adigttaiion  of  caouichiMC  or 
India  rubber  a*  the  fillet  or  sheet  or  medhim  in  which  w 
'dentg  or  teeth  are  to  be  tet  together  in  the  manufacture  <g 
€ard»,  and  thereby  obtidniug  a  superior  elasticity  and  dU' 
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rabilify  to  cards^  a$  above  described:  And  such  my  iinenn        )8^l; 
tion  being  to  the  best  of  my  knowledge  and  belief  entirely      wlxroif 
new  and  never  before  nsed  within  that  part  of  his  Majestg^^      p  f- 
United  Kingdom  of  Great  Britain  and  Ireland  called  ^jfgr 
land,  his  said  dominion  of  Wales^  and  town .  of  Berwicb-i 
Qpon-Tweed^  I  do  hereby  declare  this  to  be  my  speci^qaldan 
of  the  same,  and  that  I  do  verily  believe  this  my  sai4  ^Pf^ 
eification  doth  comply  in  all  respects  folly  and.ivrithopt 
lesenre  or  disguise  with  the  promo  in  the^  ^aid  i^r^i^be** 
fore  in  part  recited  letters  patent  contained  j  wherefore..! 
do  hereby  claim  to  maintain  exclusive  right  and  prii^ege 
to  my  said  invention/'     The  plea  then  proceeded  to  av^  Averment  that 
that  certain  cards,  that  is  to  say^  sheet  casds  and  tcip  oards,  ^^  unfitted'^ 
were,  before  and  at  the  time  of  the  granting  the  said  letters  ^^^2^^,^  ^^^ 
psteat,  and  <^  the  making  the  petition  therein  mentioned,  top  cards. 
cards  for  carding  cotton  and  other  fibrous  substanceswithia 
the  meaning  of  the  said  letters  patent  and  of  the  said  spe-* 
dication,  and  during  all  that  time  were  ordinary  cardfi 
within  such  meaning,  and  in  general  and  known  usfr ;  |t^d 
that  the  said  invention  was  and  ia  unfitted  and  uselessJbr 
the  purpose  of  the  construction  oi  sheet  cards  and  topcards, 
or  either  of  them,  as  claimed  and  described  in  and  by  the       .  .,,,..   r 
said  tettera  patent  and  specification;  wherefore  the.. said  "' '' 

letters  patent  w^re  and  are  void — ^verification^  r  >. 

Fifthly — that  the  plaintiff  did  not,  in  and  by  the  said  Fifth  plea-- 

J  .      .  .  .  ...  ,        ,  ^  .J  gpccification in- 

sQjqpoBed  instrument  m  wnting  so  set  out  as  aforesaid,  pm?-*  Bufflcient. 
ticolaily  describe  and  ascertain  the  nature  of  the  said  ii^^ 
Tention  and  in  what  manner  the  same  was  to  be  performed^ 
within  the  meaning  of  the  said  letters  patent — 'verification* 

Sixthly — that  the  defendants  at  the  said  time  ^hen  4ga>>  ^'^^^^  piea--- 
by  the  leave  and  license  of  the  plaintUF  to  them  first  given  cense. 
snd  granted,  committed  the  said  several  supposed.i^^* 
anoes  in  the  declaration  mentioned,  as  they  lawfully  might 
for  the  cause  aforesdd — verification.  . '    ^ 

The  plaintiff  joined  issue  on  the  first  and  second  pleasj  Replications. 
replied  to  the  third  that  the  said  invention  in  the  declajra^ 
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tmn  bientioDed  was  at  the  time  at  tirl^pg  sbA  gnattang  the 
ttii  lettem  patent  a  new  mrention  as  to  the  pabbc  ase  and 
exeicue  thereof  in  tJut  part  of  the  Unit^  Kingdom  of 
Great  Britain  and  Ireland  called  England,  conclndlng '  to 
the  country ;  to  the  foortii,  de  injorii ;  to  the  fifth,  that  he 
HsB  plaintiff  did  in  and  by  the  said  instnunent  in  irntlng 
particalarly  describe  and  ascertain  the  nature  o(  the  aaid 
invention,  and  in  what  maimer  the  same  was  to  be  per- 
iiHined,  concluding  to  the  country ;  and  traversed  the  leaive 
and  license  alleged  in  the  sixth  {4ea.     Simihter. 

The  notice  of  objectiona  to  the  patent  intended  to  be 
relied  on  by  the  defendants  at  the  trial,  delivered  partnaAt 
tethe  6  ft6  Will.4,  cBS,  B.5(a8  amended  nnder  a  jodge^ 
order),  was  as  follows : — 

'  "  The  defendants  in  this  action,  besidea  denying  that  they 
have  infinnged  the  letters  patent  in  the  declkration  men- 
tioned, mean  at  the  trial  of  this'  actkn  by  ieiy  also  jxjpoa 
the  following  objections ;  that  is  to  say— 

"  That  the  patentee  was  not  the  inventw  (tf  the  alj^ed 
invention  ibr  which  the  patent  in  the  declaration  mentkmed 
was  granted: 

"  That  the  alleged  invention  was  not,  at  the  time  of  the 
grstnting  the  letters  patent  in  the  dedarstion  mentioned, 
new,  and  that  it  was  before  then  publicly  known,  used, 
and  practised ;  and  that  what  is  claimed  in  it  as  an  im- 
provement is  none,  and  of  no  benefit  over  the  machinee  fi» 
the  same  purpose  publicly  in  use  at  the  time  <^  die  patent : 

'  "That  letters  patent  were  granted  to  one  llionias  Han- 
co^  on  or  about  the  jMith  November,  1824,  and  also  on  or 
aboat  the  16th  March,  1B25,  for  (amongst  other  things)  a 
Hew  and  improved  mannbctnre  which  might  in  many  in* 
stances  be  used  as  a  substitute  for  leather ;  and  that  aU  the 
novelty,  or  a  material  portion  thereof,  supposed  to  be  con- 
tained in  the  said  l^ten  patent  in  the  declaration  men. 
titmed,  isto be  fonnd  in  the  said  letters  patent  granted  to 
Ute  said  Thomaa  Hancocic : 
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mtaxBSBetaateA  under  and  in  panaanjce  of  the  .m&le/ft^^    ^^^ 
pitont  gnuited.to  the  §tiad  T.  Hancodi,  had  from  time;1lP>     p^'^ 
tima  after  the  grant  of  the  said  letters  patent  to  &e  /iai4>  4.  cudT^de 
T.  Hancoek,  and  before  the  grant  of  the  said  letters  pirte^l^  ^uriiT'^^ ' 
m  the  deelaaratum.  moitioiied,  been  made  into  cardsj  ^lodt 
tMd  for  that  pni^ose :  zj 

*'Tb$t  the  aaid  lettepn  patent  granted'  to  the  8Aid)3l  s.  Hancock'i 
gaacoqt  haiuig  exj^xed,  it  ia.nom  the  oonmiaa  rightt«p$  p^^*^^^'^' 
eroy  snlgeefe  to  use  IndiA  pbber  solulaon  a*  cement  c om^ 
biliad  nitti  dotiiiov  aiqr  other  fihronasubstance^Wi^iQriifEy 
srlorafl^  poxpose  towhi^h  leathec  belbis^thagvfi^.of  ;(liA 
Midlettars  fiatent  to  the  said  %  Itancock  h|i4,)bAen  copou 
BKm]^  applied : 

'^T^sfc  ^be  alleged,  imention  in  tiie  dedazatioa  pien-  6.  Not  anew 
uoned  M  not  a  nev:  mannmctnre,  for  the  fluther  les^sffi  *^"' ' 

tbat  neither  the  cards  mentioned  in  the  letters  patwfo 
nor  the  caoutchouc,  or  India  rubberj  nor  the  pricking  ^ 

waelbr  tke  insertion  of  dents  or.teeth,  are  or  is  any^of  jon-RunuJS   1 

them  new  :  .lom^vr.,,  ,.», 

"  That  the  alleged  invention  is  not  adapted  to  and  .is  7.  Not  adapted 
iselesB  tior  the  constroctioa  of  sheet  and  top  cards/irbich  toj^^i^&f. 


I  .Win  )«m 


neknevm  kinds  of  cavdsj  and  for  the  purpose  of  obtauoi^ 
a  gssater  d^(ree  of  durability  to  cards  as  alleged :  , .      ""   ' '' 'j/c,,,'. 

•  *'  Tbak  the  ^specificaticm  doea  not  describe  the  alleged  8-  Specification 
inrentum  of  the  plaintiff  truly  and  sufficiently^  but  is  in^ 


safficsent  and  ambiguous  in  the  following  respects : 

"That  the  speinficalion is  insufficient  and  ambiguous^  in  9,  iMficff  .r, 
not  statiiiip  cor  showing,  witii  certainty  how  the  brown  holr  h^ufnd  n^^ 
land  doth  is  to  be  cemented  to  the.  India  rubber,  whethi^  p^''^  described. 
after  or  brfore  the  wire  teeth  have  been  inserted  throng 
the  India  rubber : 

^That  the  specification  does  not  describe  truly  how  th^  lo.  The  Uke. 
brum  hoUand  is  to  be  used;  it  being  essential  to  the 
eisanfiMSture  of  the  cards  that  there  should  be.  two  folds  ,nf 
Wm  holland  at  the  back  of  the  card :  .     .      , 


11.  Ambigui 


IN  THE  COMMON  rLBAB> 

"  That  the  specification  is  also  micertain  and  amtn^Ons 
in  this,  that  the  plaintiff,  towards  the  condiuicm  thereof, 
thereby  declares — *  I  do  hereby  confine  mj  claam  of  inven- 
tioa  to  the  application  and  adaptation  of  caoutchouc  or 
India  rubber  as  the  fillet  or  sheet  or  medium  in  which  the 
dents  or  teeth  are  to  be  set  together  in  themanafaotnre  t^ 
cardSj  and  thereby  obtaining  a  superior  elastid^  and  dnra- 
bility  to  cards,  as  above  described ; '  that,  if  tite  worda  '  ai 
above  described '  are  intended  to  apfdy  'to  the  ^^lole  aen- 
tence  In  which  the  claim  of  invention  is  set  forth,  then 
the  ipecificatioa  is  bad  as  pointing  out  a  claim  nore 
extenaive  than  that  defined  and  explained  by  the  apedfi- 
oatioQ ;  and,  if  the  pat^itee  jnsant  to  claim  all  and  erery 
sort  of  way  of  appl}dng  and  adapting  India  rubber  •■ 
the  fillet,  abee^  or  medium,  then  be  ought  by  the  ipe- 
cification  to  have  set  out  and  oonununic&ted  ercry  sort  at 
way: 

"  That  the  claim  of  invention  in  the  plaintiff's  apecifi- 

,   cation  makes  no  mention  of  any  use   or  application  of 

linen  doth,  thrarefbre  that  the  statement  in  the  spedfi* 

oation  touching  the  nse  of  linen  cloth  ia  calculated  to 


raUiog  llic  ] 
Ofclotha. 


:  "That  the  invention  claimed  by  the  letters  patent  in 
the  declaration,  is  not  of  any  public  ose  or  benefit,  inasmudi 
as  India  mbber,  nncombined  with  cloth  or  other  fibroni 
flubstance,  is  too  much  afi'ected  by  the  temperature  in  which 
it  is  used  to  be  a  useful  or  efficient  substitute  for  leather : 
.  "  That  the  alleged  invention  is  not  of  any  public  me  or 
benefit  so  fw:  as  the  same  purports  to  be  an  improvement 
in  cards  for  raising  the  pile  of  woollen  and  other  cloths, 
it  being  wholly  aseless  for  that  purpose : 

"  That  the  said  specification  does  not  sufficiently  shev 
how  sheet  cards  or  top  cards  can  be  constructed,  so  ai 
to  be  any  improvement  over  those  previously  in  use,  or  to 
be  of  any  utility,  or  how  a  greater  degree  of  durability  to 
cards  can  be  obtained  than  previously : 
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^Tbat  an  the  parts  of  the  said  supposed  invention  of  the        IM; 
plaintiff  were  known,  used,  and  practised  before  the  plain**      ^   ^ 


patent  mentioned  in  the  declaration^  and  were  known  p. 

and  used  by  Thomas  Hancock,  of  &c..  the  person  men*  ,^  , 
tioned  above  as  having  had  letters  patent  granted  to  him,  of  uter  prior  * 

■a-mii>  «  '"n  «"»^  to  the  pWntiflri 

and  also  by  diyers  other  pecdons  m  divers  parts  of  £ng«  patent; 
land;  and  that  the  material  portion  of  the  novelty  above 
mentianed  as  snpposed  to  be  contained  in  the  said  letters 
patent  in  the  dedanition  mentioned,  and  said  to  be  found 
in  the  said  letters  patent  granted  to  the  said  Thomas 
HaacodE,  is,  the*  appHeatien  and  adaptalton  of  tiie  mi^ 
terial  known  by  the  nameorcamttohime  ai-l^d^  rubber 
as  a  substitute  for  leathery  :andibi^  ijbe  Bllete  Md  sheets 
thereof."  j  . 

The  cause  was  tried  before  Tmdal,  <3.  J.,  and  a  special 
jary,  at  the  attings  at  Weataoiuster  ^her  Hilaiy  Term 
kst. 

The  jdaintiff's  spedfioation  having  been  read,  as  set  out  Fiainfirf  caw* 
in  the  fourth  plea,  ante,  93 — 101,  evidence  was  given  of  a 
voy  eonaiderable  and  progressively  iflcreauiug  sUe  of  fillet 
csrds  manu&otnred  pursuant  thereto  in  the  years  188^ 
1839,  and  1840,  and  of  a  purchase  from  the  defendants  on 
tlie  8th  November,  1889,  of  the  mailerial  whidi  was  alleged  * 

to  be  aa  infringement  of  the  plaintiff's  patent.  *  A  great  Novelty  and 
nmnber  of  witnesses  wero  called  to  prove  tile  novelty  and  "  ^' 
utility  of  the  alleged  invention,  and  its  great  superiority 
orer  leather  in  forming  the  backs  or  foundations  of  cards 
— 4he  old  leather  card  deriving  its  elasticity  (a  most  essen- 
tial quality)  almost  exdusively  from  the  wire  teeth  or 
dents»  whereas  that  manufactured  according  to  the  plain- 
tiffs method  had  an  additional  elasticity  imparted  to  it  by 
the  caoutchouc  or  India  rubber  (so  that  the  teeth  were 
enabled  to  yield  without  breaking  to  any  passing  obstruc- 
tion, and  immediately  resume  their  proper  position),  and 
was  also  of  a  more  uniform  texture,  and  more  durable; 
and  that  it  was  equally  applicable  to  and  useful  in  the 
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tb^ise  v«a  no  distiagt  «vide^pe.  p£  ^9  flMffffol  iMie^^  t^ie^ 
frticU far  flhtet  cards  and  top  ^ards  imtil  after  the.com- 
loenoemeatpf  tbeacfeioii(lO).  . 
Biffemee  be.  .  It  mppetoted  that  the  difflerence  between  tbe  articLo 
tirTi^^ti!!!!*  IMnnfaGtued  under  Walton'^  patent,  and  that  nnder  the 
d^tedlLto.^^  defioadanfefl?  patent  (see  their  speeification,  poet,  p.  118)^ 

w )4ch  ivEa  complained  of^  as  am  infiingpmen^  was,  tha^ 
Vj^  the  fonnery  the^  ^saontchono  or  IndiS)  rubber  was  oe- 
nirated  in  alioes  ent  £MMn.the  solid  block  to  linen  doth,  ^ 
eiothmade  <^  linen  and  eottopi,  in  the  manner  de^eribed 
6^  the  phuntiff a  qyedfa^ilj^ 

qlfkAhot.^  f^cm&sp.  iUbpe  f^afnrM^  or  uiipi;eg^ted  ^ 

passing  it  through  a  liquid  composed  of  caoutchouc  or  Indie 

n?ob  3P^  ot  A  9^bb^  d]ss<d¥ed  in  napthe  or  oil  of  torpeaatine  «iid  Id^Hj 

"^    '  ifMtti&eA  coal  finr  oiJ^  and  afterwards  diyjng  andsubmilftkig. 

iHtf>  pseasure. 

•Efidenoe  was  alae  giFen  to  shew  that  a  workman  ci 

tffpxpdtoat  skiU-conld  readily  make  the  article  described  in 

t|ie  plaintiff's  i^terification  by  foHftwing  the  dinectiona  there* 

Diflbrence  be-    ^.Contained;  'that  it  'differed  matmall j  from  that  desoribed 

S?:^*^^^^^^^^  5»  Hancock's  specifications  (post,  pp.  108.  and  116),  hu^ 

Hu^^^       9gu^k  as  the^^nplntTon  of  the  caontdiqucror  India, robber 

ao4  its  incorporation  with  the  other  substances  therein 


ni  Olio  J:.ni<if  0 


,(10)  Fillets  are  caxda  made  in  A  represexitation  of  a  caring 

^ps  about  two  mcbes  wide ;  die  engine  is  gfven  in  the  plate,  ante. 

made  of  faatpning  them   to  lke  The  prooeis  of  carding  iapeifbraed 

,*ji<iMi^«>.  ^"  • .  i(9l)ieia.aBd  cylinder  i^  by  impuIm^  ,  in  the  following  manner:— The 

t^em  ihereon.  cotton  or  ^ool  is  placed  by  the  hand 

Sheet  cards  are  made  about  six  between  two  small  rollers  at  one 

^chea  wide,  and  in   length  the  end  of  the  machine,  and,  after  be- 

width  ef  die  c^linder^  the  usual  ing  taken  np  by  other  small  roUen 

mode  of  fastening  them  to  which  is  .  id  suocessiony  passes  oyer  the^^lin- 

by  tacking,  der  (the  rollers  and  cylinder  all 

Top  cards  are  cards  attached  to  being  clothed  with  cards,  and  thus 

beards  about  three  inches  in  width,  presenting  regular  suifiices  of  dents 

which  vn  placed  ever  tli«  top  of  er  teeth),  and  oomes  eat  «t  te 

thecylinder.  e^rendiinajn^^* 
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matkHoDtAf  woulfl  eoC&rdy  cfeiAitiy'  its  dMiitdty ,  Qnt^tili^ 
material  nttule  tinder  Hancock's  patent  was  totally  imilttecF 
for  card  mifldng^  end  iSiotlt  liad  in  fact  been  txicd  totthAt 
purpose^  and  had  failed :  and  tliat  tlie  aifiete  miode  by  <3ie 
defendants  was  a  colourable  imitation  of  that  inade  nn^er 
Ae  plainfiflPiB  patent,  the  cloth  being*  merely  placed  in  the  • 
centre  between  two  strata  of  India  rubber  or  caontchoud 
mstead  of  at  the  back,  trnd  the  IncBa  rttbbchr,  though  ap- 
pS^  m  solution  or  in  the  fbrm  of  a  cement,  being  ciqpa- 
ble  of  being  reproduced  by  evaporation  of  the  solvent, 
and  the  priiicipl^  and  flie  resUtt  t)f  bofli  methods  behig 
^e  same,  'viz.  ^the  acquistfibn!  of  an  increased  elasticity; 
iiiou^the  modes  bf  attaining  «iat  result  utere  somewhat 
omerent. 

'  One  of  the  plaintiflPs  witnesses,  in  describing  liie  nature  Ai  to  tht  doth 
of  the  phtifitiffiB  invention,  statcfd  thiit  he"  did  liot  consider 
the  doth  to  be  an  essential  ingredient  in  the  patent,  though 
desirable,  inasmuch  as  it  irf  a  great  degree  fkcSitated  the 
operation  of  pricking  and  the  inserlSon  of  the  dente  or 
teedi  (II),  and  tiiat  the  cloth  might  afterward  be  removed, 
and  the  card,  that  is,  the  India  rubber  back,  then  cemented 
to  the  block  or  cylinder  with  India  rubber  cement,  instead 
of  beut^  festened'^eretd  with  tadra :  but  the  minority  of 
we  witndsbeir  stated  tliSs  to  be  impracticable/  or,  if  praeti* 
cable,  utterly  useless. 

It  was  also  sworn,  that,  for  ihe  purpose  of  the  plaintiff's  Caoatchouc  in 
patent,  caoutchouc  or  India  rubber  might  be  used  either  whic^importod 
in  the  state  in  which  it  is  imported  or  in  a  manufactured  "®"  desirable, 
state,  that  is,  dissolved  by  ce:|^tain  known  solvents,  and 
afterwards  by  evaporation  of  the  solvents  restored  to  solid 
blocks ;  but  that,  if  free  frdm'iur  holes-  (in  which  state  it 
was  passiNe  to  obtain  it),  it  was  tnore  desirable  to  have  it 

(11)  The  dents  or  teeth  ate  ueo-  er  other  mstetial,  sad  at  Ihe  tame 
aSy  inserted  hy  mean  ef  apsteal  time  aiahes  and  inserts  die  teeth 
machine  whk^  piioks  the  leaAer     therein. 
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IN  THB  COMMOK  FJLBA8, 


1841. 
Walton 

fOTTBB. 

DefendanU' 


Specification 
of  Hancock'f 
fint  patent. 


inita natural  state,  its  elasticity  being  somewliat  dimimshed 
bj  the  artificial  process  (12). 

On  the  part  of  the  defendants,  the  following  patents 
were  proved — one  granted  to  Thomas  Hancock  on  the 
29th  November,  1824,  a  second  to  the  same  individual  on 
the  15th  March,  1825,  and  a  patent  granted  to  Potter  and 
Horsfall  (the  defendants)  on  the  20th  April,  183&. 

The  specification  of  Hancock's  first  patent,  inrolled  on  tlie 
28th  May,  1825,  stated  it  to  be  a  patent  ''for  a  method  of 
making  or  mannfiustnring  an  article  which  maj  be  in  many 
instances  substituted  for  leather,  4md  be  applied  to  varioa& 
other  useful  purposes  ;'^  and  the  description  of  the  allied 
invention  was  as  follows : — ^^  The  nature  of  my  invention 
consists  in  combining  together  the  fibres  or  filaments  oC 
varioBs  matters^  such  as  flax,  hemp,  cotton,  wool,  hair,  or 
other  matters  of  the  Kke  flexible  nature,  by  saturating 
them  in  connection  or  in  contact  with  each  other  with  a 
liquid,  which,  when  partial^  evaporated,  becomes  a  flexible 
and  adhesive  substance^  such  fibres  being  previously  ar- 
ranged or  disposed  >afi  to  shape  and  dimeiiBiona  according 
to  the  purposes  to  which  they*  are  afterwaifds  to  be  i^lied, 
so  as  to  produce  an  uniform  eominnatiOQ  of  the  fibres  and 
the  substance,  or  in  sudt  a  manner  as  that  eirery.  individual 
fibre  Bsay  be  so  surrounded  with  the  said  sobstance,  u 
that  the  whole  of  the  fibres  composing  the  mass^  when 
united  by  the  substance,  may  form  a  compound  or  article 
somewhat  resembling  leather,  and  ifhidi  said  compoaod 


(12)  Since  the  date  of  Walton's 
patent,  a  mode  of  preparing  India 
rubber  without  dissolviug  has  been 
divulged,  viz.  by  kneading  or  press- 
ing it  between  roilersy  and  thus 
rendering  it  a  solid  and  compact 
mass.  The  machine  for  this  pur- 
pose was  described  by  one  of  the 
witnesses  as  "  a  sort  of  masticatmg- 
machine.*'    Mr.  Uancock  proved 


that  he  had  for  serml  years  prior 
to  tha  date  of  Walton's  patent  pre- 
pared India  rubber  by  this  process, 
and  that  H  was  generally  supposed 
to  be  prepared  in  tike  man aer  stated 
in  Walton's  specification,  ante,  p» 
97.  He  kept  his  secret  untU  1824, 
when  it  was  made  known  by  one 
of  his  work  people. 
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snbfltence  or  article  may  in  many  cases  be  substitated  for  1841. 
leath^  more  or  less  adrantageously^  namely^  for  harness^ 
str^s,  belfsj  acooutremeats,  boots,  ahoes,  flexible  pipes, 
air-tight  bags,  and  a  variety  of  other  things  which  have 
heretofore  been  made  of  leather ;  and  the  said  substance 
or  artide  may  also  be  applied'  to  varions  other  useful  pur^ 
poses,  such  as  parts  of  wearing  apparel  which  itmay  be 
desirable  to  have  waterproof^  and  which  commcoilry  :are 
made  of  other  substances  than  leather*  The  article  may 
also  be  applied  fi>r  the  roofs  of,  vennidalMi  awnings^  tent 
corenngs^  and  to  other  similar  purposes^ 

'<  I  shall  BOW  proceed.  to^diesQribe  the  methpd  of^jnaking 

the  said  article^  and  the  manner  in  which  ii^  said  invent 

ftion  is  to  h&  pedEormed;  and,  in  order  the  more  dearly 

to  do  the  same,  I  will  premise  that  the<;boic&af  the  par** 

ticalar  kind  of  fibres  to  be  used,  and  the>  manner  of  pre* 

paring  ^bm  said  fibres,  will  depend  upon  the  use  or  purpose 

to  which  the  artide  is  to  be  applied  when  made.    Many 

cf  the  substances  I  have  mentioned,  sudi  as  hair,  wool^ 

ootbm,  flax,  and. others,  have  short  fibres  or  filaments,  and 

are  capable  of  being  carded  in  the  same  manner  as  is 

conmionly  practised  in  carding  wool  and  cotton  for  makiJ^ 

yam  or  thread;  I  therefiwe  employ  the  carding  machine 

(a  madune  wdl  known  and  in  common  use,  and  therefore 

needing  no  further  description,)  to  card  the  aforesaid 

fibres ;  and  those  which  are  capable  of  being  felted  may 

have  that  operation  performed :  and  by  this  means  I  am 

enabled  to  obtain  a  layer  of  fibres  of  uniform  thickness 

and  of  any  convenient  dimensions  as  to  length  and  width. 

I  take  one  or  more  of  such  layers  or  fibres  according  to  the 

required  thickness  of  the  article  when  made,  and  spread  it 

or  them  upon  a  fiat  board :  when  the  thickness  of  the  ar^ 

tide  to  be  made  requires  more  than  one  of  such  layers  or 

fibres,  I  spread  them  out  upon  a  flat  board  as  before  men* 

tioued,  layer  upon  layer,  until  the  number  is  completed. 

I  then  sprinkle  the  whole  with  cold  or  warm  water  (but  the 
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.1S4I.  latter  mnrers  beit),  at  tlie  ssme  time  I  pnat  tiie  layefi 
together  until  the  wbcde  beoomes  uaifomly  wetted:  in  this 
•tste  thej  are  phced  betmeen  two  flat  boards,  or  flat  plates 
of  aiTfr  suitable,  metal,  and  exposed  to  strong  preaamre  in  a 
•erew  or  other  psssB,  or  by  passing  the  said  boards  and  plstot 
togeAer  with  the  kyenjor  fibres  between  them  tfasoagh  or 
betwtien  a  pair  of  rdlkfs.  -  By  tiiis  means  tiie  whde  of  the 
flbres  beoome  more  anlfarmly  wetted,  and  ihe  snpetflaous 
water  is  expelled  or  got  ^d  of.  The  said  layen  hating 
been 'thusL wetted,  sorb  now  ready^ol^^in  apriqper  stated 
bo  satmated  witib  the  liqwM  wbitix'iams^Aib  flaxibla  ^aiid 
isflhetive  swbstanee  hereilAtfcM  bieii^  jftftflte-tbiM 
bf  applying  the  same  ^  is  in  a  liqnid  Jitate,  toA  I  satoniie 
the  layer  or  layen  df  fibres  thertiiKth^  by  fiiittC  poiuih^  a 
proper  quantity  (tf  it npoo-Ae sm&cevf  tJhesaid kytt  o# 
kyers,  and  I  spread  th^'slMio  orer  the  snd  'latjrer  or  laferi 
with  a  smooth  spattda  or  otiier  suifabk  instrtanent^ttiiad^ 
of  wt)Od  or  otiier  proper  material^  and  by^i^Jri^«diBfiii^ 
thenaid  ]»f^  or  UyeM^of^bres  irillk  the  ipstalit  or  dihei^ 
rtdtable  insttnuMMij  ^e  ISquid  iift  mad^  «e  «iak  into;  and 
miic  withj  sKid  pervade  fSio  whote  mass  of  fibreertlirong^ouf 
tte  said  lay^'Or  kyeie.  I  abo  perfi*m  mSb  said  operaticni 
bt  saturathig  in  a  more  doxrrehieiit  iiuiiitiGir  by  phOisg  ttii 
laid  li^er  or  layers  of  fibres  in  a  shattowtooti^h  n^Mi  a  fliit 
and  'letel  bottom,  and  by  this  means  a  greats  quantiftyof 
thd  said  liquid  may  be  ^kmred  oret  the  layers,  as  the  Kides 
of  the  trough  will  pirerent  it  running  to  wtiste,  and'th^ 
fibres  are  thus  mon^  iasily  saturated  by  dabbing  <fr  press^ 
ing  them  with  the  hand  or  spatula.  A  trough  may  also 
be  advantageously  tcted  for  plying  tbe  layer  or  layers  of 
fibres  m  whe«(  tbey  ore  to  be  wetted  with  wlster  as  befbrA 
described.  When  the  layer  or  lasers  «f  fibres  have  yteM 
iiiflMently  satnnMed  irUk  the  liqidd,  I 'place  them  lij^n  a 
fiat  board,  in  an  indining  position,  and^  in  order  to  sqoeese 
or  piess  out  any  exoess  of  tbe  liquid,  I  pa^  a  wtioden 
roHei*  ovtrtlMsuitoeiif  the  layer  or  layers  of  fibres,  tt 
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the  same  time  applying  m  snffidiBiit  fosee^  by  hand  txr       .]84t. 
otiienriaej  to  the  roller,  to  force  or  sqtteege  out  the  KqniA      y^Mq^t 
Tldi  operalioA  may  be  carried  oa  by  exposing  the  IfQrer  to  .^' 

a  atroBg  oaecfaamcal  preMure^  if  neoeaaary..  The  proceu 
bamg  be«i  carried  on  ae  far,  the  layei^orlayen  of  fibxea 
now  require  to  be  dried i>Xth«Befi»e  iioiir*place  tiie  aiod 
layer  or  layera  of  fibrea  in  a  rooai  heiifted  te  «igl^jor 
ninety  degroes  of  tempaoaturey  and  alloiriihAm  to  rwwdft 
there  till  tbey  avo  nearly  diy^^or  notil  thio  liqutd  beoaawa 
riMooa,  i^utinoua,  and  adheeiye*)  ISiit  jbyer  or  lnyem*  <tf 
fihrea  beiaiB  tksiadriAd/I.aqpMe.lihevda 
fieHaie,  fay  wbieb  tl^  i^ole  o£  tbe-fttare^  am  brti]«h.t  iilte 
ckner  conta^  vitb  0aoh'  o^her^md  wjith'tbe^.ittteipoaed 
lohetanoe,  ao  aa  tlukt  the  aaid;fibrea  are^  made  to  edhiarf 
fimly  to  eMh  e^lier.  If,  om  cispating  tbe  lajfer  or  lay^ 
to  preaaoira  Ibril^e  ^i  tioiei  after  beilog  dried>  I  f^f^4 
that  any  water  or  fluid  maMar  evudes  or  is^diiveA  ant  kj 
the  pfeaaor^  I  c^idjude  that  the  fiiat  drying  ha^iUlt  been 
ooatiniied  long  eaooghi  I  ther^fcw  filape  the  lajsw  }<»f 
Iqwraoftfibi^^in  jOiewann  rpOiia4^,af)c^  tpifeiiitQd  aft^e 
varda  snJbse^  tjha  w4)asr^r5)riajiflni.|iO  a^?o|^  pwiam^ 
It  ia  in  aome  ^w^b r<tqwitfB<tq  giige.a'Knao^jnif&fiei.ttl 
the  artadei  ^d  tim  1  i^ffi^  by  p^Uatmg  thesarfaowi  ^ 
the  plaAea  between  wbidb^  the.  dvied.  l^y/oi^  are  pfeaaodAiipqg 
the  laat  tinnv. ;  Tb!9,  ti%iud  I  we  fpi*  ^e  porpoise  hiriai^ 
before  pei^oned  iabronght  inlKi>,t}iis.omntiyi  a^d  said  te . 
be  the  joioa  obtained  from  oertaip  trqea  whjoh  grott  in 
ie?eral  parta  of  Soufii.  America,  the  Eaat  ludieai  and  othct 
pheea  abroad.  It  ia  atated  in  Mr*  WiUiain  Nioholaon^a 
tnmalation  of  Fourcroy'a  Qenofal  Syst6Q&  of  Chenucal 
Knowledge^  that  tlna  jince  ia  obtained  ia  South  Ameriea 
from  a  tree  called  the,  Jieroia.  i: .   .i/ 

" Tbeii  jitfce  or ^liqidd  I  ha>f9  madejim  lOf  waa  obtained 
fioo^Sontii  Amprii^an^  £rmn.x^y  ovmrjiiq^eiiQe  Lfind 
that  the  aaid  j^iqe  wr  Ijivudf^j^l^^fiHIIli^^  <^PW  ^ 

in  Ae  eon  or  ina  warpi  vootn,  beeomea  iMf  iMitedttf  im^ 
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knd  then  forms  a  Bubstance  exactly  reMmbling,  and  which 
I  believe  to  be  identically  of  the  same  nature  and  to  pos- 
sess the  same  properties  with,  the  substance  well  known 
by  the  names  of  caoatchouc,  or  India  rubber,  or  elastic 
gnm,  and  it  is  employed  abroad  for  that  purpose.  Its 
colonr  and  consistence  very  much  resemble  cream.  In 
mann&cturing  any  article  where  the  colonr  ia  not  an 
object,  I  employ  this  liquid  in  its  natural  states  without 
any  previous  preparation,  excepting  that  of  freeing  it  firom 
ligneous  or  other  substances,  by  straining  it  through  a 
sieTe  or  open  doth ;  bnt,  if  the  article  is  intended  to  be  (/ 
a  light  or  delicate  colour,  it  is  necessary  to  free  the  Uqnid 
&om  the  colouring  matter  combined  with  it ;  and  for  this 
purpose  I  put  it  into  a  glass  bottle  or  other  ressd  of  an 
appropriate  siie,  and  add  to  it  three  or  fimr  times  its  bnlk 
oS  clear  water;  I  then  cork  or  stop  the  mouth  of  the 
bottle  or  Tessel  bo  aa  to  prevent  evaporation,  and,  after 
well  shaking  the  liquid  and  water  t(^;ether,  1  allow  it  to 
stand  ondistorbed  till  I  perceive  the  whole  of  the  water 
has  subsided  to  the  bottom  of  the  vessel,  which  it  does  in 
a  few  hoars,  and  leaves  the  liquid  floating  at  the  top.  Tbt 
vessel  I  employ  for  this  pnrpoae  has  a  hole  through  its  side 
at  or  near  the  bottom,  and  through  this  hole  (which  is  pro- 
vided with  a  cock  or  stopper)  I  draw  off  the  water  after  it 
has  completely  separated  firom  the  said  liquid  above.  Tbii 
•  operation  of  washing  or  cleansing  the  liquid  I  repeat  as 
often  as  I  Gad  necessaiy  fiu  rendering  it  tnfGciently  clear 
and  colourless. 

"As  the  method  c^  manufacturing  the  aitide  intended 
to  be  employed  as  a  sul>stitnte  fw  leather  which  I  have 
hereinbefore  described,  applies  only  to  the  formation  <^ 
pieces  of  uniform  textare  and  strength  in  every  direction, 
I  will  now  proceed  to  describe  the  method  I  onploy  in 
manniSKcturing  any  article,  such  as  a  strap  or  band,  or 
such  as  require  the  greatest  strength  in  cme  directioa  on^^^ 
in  such  cues  I  make  use  of  longer  fibres,  as  the  long  wool^ 
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hemp,  iax,  &c,,  and,  instep  of  subjecting  the  said  fibres  1841. 
to  the  carding  operation,  I  cause  them  to  be  combed  and 
hackled,  and  thus  lay  the  greater  number  of  the  said  fibres 
nearij  parallel  with  each  other.  In  the  operation  of  comb- 
ing wool  or  hackling  flax,  it  necessarily  happens  that  you 
obtain  a  quantity  or  bundle  of  long  and  short  fibres  mixed 
togedier  in  such  a  manner  as  to  cause  the  bundle  to  con* 
tain  more  fibres  and  tha!efore  to  be  thicker  in  the  middle 
than  at  the  ends,  or,  in  other  words,  the  bundle  tapers  off 
from  the  middle  towards  the  ends.  In  order,  therefore,  to 
obtain  a  layer  of  such  fibres  of  uniform  thickness,  of  a 
proper  length  and  width  required  for  the  strap  I  intend  to 
mak^  and  ultimately  to  produce  a  strap  of  uniform' 
strength,  or  nearly  so,  throughout  its  length,  I  first  make 
a  wooden  trough  of  the  required  length  and  breadth,  with 
aflat  bottom:  in  this  trough  I  place  in  succession  small 
bondles  of  such  fibres  as  are  proper  for  the  purpose,  taking 
eare  that  the  end  of  each  consecutiTe  bundle  shall  be  laid 
apon  or  over  the  middle  of  that  which  preceded  it,  and, 
thus  fining  tihe  trough  from  aide  to  sid^  and  from  end  to 
end,  I  obtain  a  uniform  mixture  or  splioing  of  the  fibres 
one  with  another.  The  layer  being  thus  completed,  I 
proceed  to  wet  it,  saturate  it  with  the  liquid,  to  dry,  «nd 
press  it  in  a  similar  manner  to  that  hereinbefore  described. 
Bot,  ahhoogh  straps  and  bands  require  the  greatest 
strength  in  the  direction  of  their  length,  I  also  find  it  ne» 
eessary  to  strengthen  them  in  the  lateral  direction,  by 
interposing  between  the  layers  of  longitudinal  fibres  se- 

Teral  layers  of  shorter  fibres  lying  across  the  strap.    If 

• 

great  stiffness,  solidity^  and  firmness  be  required  in  the 
articles  to  be  made,  I  saturate  the  layer  or  layers  of  fibres 
with  the  liquid  as  hereinbefbre  described,  and  afterwards 
press  it  very  lightly  with  the  roller  in  order  that  a  consider- 
able quantity  of  the  substance  may  remain  incorporated 
with  the  layer  of  fibres,  because  the  comparatiye  solidity, 
stifihess,  and  firmness  of  the  article  will  depend  upon  the 

▼OL.  IV.  I 
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1841.  ^  quantity  of  tlie  elastie  and  adhesiTe  substance  remaining 
in  combination  With  the  fibres;  ,as  w,ell  as  upon  the  degree 
of  pressure  to  which  the  layers  affSf^ubje^tedTrb^p, dried; 

4 

and  if^  after  saturation,  a  greajt  portion  of  the  Uqmd  be 
pressed  out,  the  §ofter  and  moire  flexible  yr}}^  be  the  article 
when  flmshed ;  conseqaently,  when  I  intmd  to  manufiio* 
tore  an  article  to  be  subst^ituted  fpr/^ie  soft^  kinds  of 
leather,  I  expose  the  la;^  of  fil^res^  af^  :^eip(j^fat;pirateA 
with  the  liquid,  to  a  grater  degree,  of  pressure,  so  as  to 
drive  out  a  greater  prcqportion  of  the  liq^.  In  making 
an  article  of  th#  kind  last  mentioned  I  :find  it  oonyenient, 
before  I  use  the  Jiqifid,  to  mix  with  ^t  about  t>i^  fourth  of 
its  bulk  of  water:  aiEtei?  t^^ng:  the  water  to  the^^Uquid, 
they  must  be  shaken  togethmvnntfl  a  unifotm  mixture  is 
produced;  and  it  must  be  used  whilst  in  this  state  ni 
mixture.  From  what  I  have'  hereinb^are^^ljat^,  and  ^m 
the  nature  of  the  proCMij  any  competent  qiaivfifiiotnrer 
will  b6  led  to  makora.proper  choioQ  of  the  fiUMess,  6oarse- 
ness,  and  kind  qf  fibre  to  be  uaed  for, the  tteious  kinds 
and  qualities  6{  the  attides (.intended*  to-be .mad6,  It  is 
necessary  for  me.  t^^enti<»i  here, Utat^rididn  I  make  use 
of  the  Uquid  in  a  ifashedoi^.  purified  ista^i  1  ^^^^  ^^^  to 
place  the  layers  or  fibres; to  be  saturated  therewith. in  a 
trough  made  of  some'  of  the  whi)l(e^.  woods,  such  as 
sycamore,  or  American  pine,  or  suph  as  wiU  .comiuunicate 
no  tinge  or  stain  to  the  Uquid  or 'fibres;  and  I  also  use 
the  same  precaution  in  pressing  out  the  superfluous  quan- 
tity  of  fluid,  by  effecting  thj^' pressure  between  boards  of 
the  same  kind :  and  I  have  also  to  state,  jbfaat  the  liquid 
acts  upon  or  is  acted  upon^by  ^ron,  pQpper,  and  brass,  and 
even  tin  in  a  slight  degree;  and  tUat.tbe^e.  ipetalsjsqm- 
municate  a  stain  or  tinge  more  oc  less  to  the  liquid  in 
contact  with  them :  but,  fon  pressing  the,  layers  of  fibres 
after  being  saturated  and  dried,  ^etal  i^ates  may.aafiely 
be  used,  and  are  necessaiy  to  give  a  smooth  or  glossy 
surface. 
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*^  It  wfll-^fcen  happen,  oit  aeeount  fd  the  great  yarietj^        184L 
of  ^ntfpdse  ^  whidi  tfad  article  ^maj^  be  appKed,  that  it  may 

or  w31  reqiii^a^<6dMbidietk)lEi'6^  the  fibi^^s  of  Several  sub* 

•  •  -  »       • 

itanett  to  be  'mixijd'' together  and  fonned  -into  one  layer, 
or  tiie  eombination'^  t#o  or'more  layers  in  which  the 
lihres  dTctte  laye^  may  be  of  a^ifferent  substance  firom  the 
fibieicf  iniytker Wyer^  for-instmiee,  in  mi&ing  the  article 
u  afit««ite^tnt^fer  Ifii^ier  ixt^t^ms]  ^here  it  \^uld  be  de- 
airsble  Uy  oombi&e  ft  n^iftsmooth  ftnrlaoe  to  great  strength, 
I  intdrptee  one'i4»r  ^ore  la|f^  oi  flas  or  hlBmp  between 
tvo-hK^^ia  of 'eotion^-H^-othe^  coinbinatums  may  be 
ma^,  iieeording^^  ik^^p&HfiB  wluoh  it  may  be  desired 
to  pve^  ihe  finished  krtkde>  or  ai  economy  may  dictate.'^ 

The-specificAtion'^  oi^^Haneock^s  ^  second  patent,  inroUed  Specification  of 
on  the  14tll^  September,  1826,  stated  it  to  be  a  patent  '^  for  SS'S^nr* 
a  ne^'^oBL'  ianfitot^ -mann&dure'  which  may  in  many  in<- 
stanees  be^vaedte  «^sabstitute  for  leather,  and  otherwise ; " 
and  thflCdtacriptiiaL  of  tbe^dleged^invention  was  as  follows : 
"Uj  said-itiyeiition  conliats  in  filling;  saturating,  and 
oombining  tittfibus  fibrous  aubstanees,  in  their  manufkotnred 
and  tianiiniiflMStared'atate,  with  acomposition  which  leaves 
to  Hut  Glutei  soffidlmt  ^H^ibiUfy,  and  at  the  same  time 
anites  and'  conadidMes  them  intc^  on6  mass,  thereby  in^ 
creasing  their  strength  and  d'iurability,  and  producing  by 
these  saeaSfiB  a'^manitfai^nre  which  may  be  in  many  inr 
stanees  aubatitnted  for  leather,  tod  be  'applied  to  other 
luefiil  pnrp6i6a,  such  as,  soles  for  shoes  and  boots,  hose- 
pipes, pails,  and  othW  articles  which  have  heretofore  been 
made  of  leMhet,  and  -also  to  '^bther  useful  "purposes,  such 
as,  theroc^  of^^^exandahsi  command  flour  sacks,  packing 
doth%Aiid  t&^pouliiife  The.fibxDus  slibstances  I  employ 
in  this  minufacttoe  are,  wool,  c(d;ton,  hair,  "Milk,  flax,  hemp, 
CBided^>obiiib^i^  or  hackled,  aiidieombined  with  the  same 
sabstamcea  ifoven  and^manufadfiured. ' 

^  Aa  the  sanie  friKean  is  applicable  to  all  the  combina* 
tions,  it  will  be  necessary  to  describe  the  method  I  pursue 

I  2 
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184K  in  one  case  only^  as  any  Tariation  may  be  made  in  arrang- 
ing the  different  substances  at  the  discretion  of  the  ope- 
rator. 

''  I  take  a  piece  of  cotton  doth  of  any  convenient  sise, 
and  strain  it  on  a  board,  and  spread  oyer  it  with  a  spatok 
or  other  conyenient  instrument  a  fhll  coating  of  one  of  the 
compounds  to  be  hereinafter  described.  I  then  spread  on 
or  over  the  compound  a  hiyer  of  carded  cotton,  somewhat 
similar  to  the  article  known  by  the  name  of  wadding, 
spreading  over  this  again  another  piece  of  cotton  doth 
prepared  as  the  first.  I  then  submit  the  whole  to  suf- 
fident  pressure  between  boards  or  plates  of  metal, 
dther  passing  them  through  or  between  roUers  or  other- 
wise, to  force  the  composition  quite  through  the  layer  of 
carded  cotton.  I  then  carefully  remove  it  firom  the  boards 
or  plates,  and  leave  it  to  dry  either  in  the  open  air  or  in  a 
warm  room,  heated  to  dghty  or  ninety  degrees  of  tem- 
perature, and  proceed  to  make  others  in  the  same  manner. 
When  I  percdve  that  they  are  nearly  (»r  quite  dry,  I  again 
submit  them  to  the  press,  or,  if  one  of  these  strata  is  not 
suffident  to  make  up  the  thickness  I  require,  I  put  two, 
three,  four,  or  more  together,  spreading  the  said  compound 
on  the  surfaces  again,  if  necessary,  and  increasing  the 
pressure.  After  they  have  been  in  the  press  some  hours, 
they  may  again  be  exposed  to  the  air,  or  returned  to  the 
warm  room,  to  complete  the  drying,  and,  if  necessary, 
pressed  again.  When  I  wish  to  have  the  carded  cotton 
for  dther  or  both  surfaces,  I  carefully  separate,  at  the  end 
of  two  or  more  pressings,  the  last  layer  or  layers  of  cloth 
firom  the  cotton  bdow  it,  soon  after  I  take  it  out  of  the 
press  (as  it  will  then  separate),  and  proceed  as  before  de- 
scribed. In  this  manner  I  introduce  into  this  manufacture 
hair,  wool,  silk,  hemp,  and  the  like,  or  any  mixture  of 
these  fibrous  substances,  or  any  or  all  of  them  mixed  with 
^shopped  hemp  or  tow  and  carded  together ;  or,  I  hackle  or 
comb  hemp  or  flax,  and  lay  the  fibres  paralld  with  each 
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other^  and  combine  any  intermixture  of  these  different        1841. 

materials  with  the  different  kinds  of  manufactured  woolj 

fllk^  finen,  cotton^  and  the  like,  according  to  the  purpose 

to  which  the  article  is  to  be  applied,  or  as  economy  may 

dictate.    Por  aoles  of  shoes  and  boots,  I  prefer  wool,  hair, 

and  cotton,  in  about  equal  proportions;  for  hose-pipes, 

pails,  and  accoutreme^,  chopped  hemp,  tow,  and  cotton. 

I  prefer  the  woven  materials  to  be  made  of  wool  or  cotton, 

and  these  of  an  open,  loose,  and  coarse  texture,  except* 

ing  where  it  is  intended  for  a  finer  surface ;    in  such 

cases,  I  choose  the  fabric  of  a  finer  quality.    If  the  article 

is  required  to  have  a  smooth  surface,  I  produce  it  by 

oamg  polished  metal  plates  the  last  time  the  article  is 

pressed. 

*'  I  make  the  compound  or  compounds  with  which  I 
unite  or  combine  the  said  substances,  as  follows : — ^No.  1. 
I  take  21b8.  of  caoutchouc  dissolved  in  one  gallon  of  equal 
parts  of  oil  of  turpentine  and  highly-rectified  coal-tar  oil, 
6  OK.  of  black  resin,  2  lbs.  of  strong  glue  size,  and  1  lb.  of 
odire,  powdered  pumice,  or  whiting,  and  mix  the  whole  to» 
gether:  or  No.  2.  l|lbs.  of  caoutchouc,  dissolved  as  before 
stated,  1  lb.  of  strong  glue  size ;  I  melt  and  mix  the  resin 
and  size  in  a  water  or  steam  bath,  and  add  the  other  ingre- 
dients, stirring  the  whole  until  it  is  mixed  throughout. 
The  solution  of  the  caoutchouc  is  expedited  by  a  water  or 
steam  bath,  and  the  undissolved  portions  may  be  separated 
by  straining  it  through  a  fine  wire  or  other  sieve.  The 
mixture  No.  1  is  applicable  to  articles  where  stiflhess  and 
chespness  are  required.  No.  2  is  preferable  when  pliancy 
and  strength  are  more  required.  But  I  think  it  proper 
here  to  state  that  the  proportions  above  mentioned  may.be 
▼sried  according  to  the  different  applications  of  the  article 
to  be  manufactured.  If  varied  qualities  of  stiffness  or 
dieapness  should  be  desired,  the  proportions  of  size  and 
whiting  may  be  increased  till  they  make  up  one  third  of 
the  maaa.     If  fiexiUtUy  be  required,  the  quantity  of  dis- 
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I84I.  solved  caoutcliouc  in  tlie  compoand  No.  S  may  be  im 
creased,  and  espeiiiiAf  where^  ^^ictetl  stfeiigtk  and  piiancj 
are  required.  This  last  is  alao  preferable  Jl^  iurtieleii>  thtft 
are  to  be  much  expoaecl  to  the  weatber/^  •  - 
Specification  of  The  specificatioii  of  Potter  and  HMifidfa  pateat^  buroUed 
HonfiUTsV  ***«  3rd  October,  1889,  ttatofd  'it\  to  be  ^r  "  an^  imprtfre. 
tcnL  ment  or  iiiij^roYements'  iii  &itf ds'  fc^  <»rdiltig  VariOiM  fibrous 

snbstanoes,  part  of  which  iiti^fOFdniflMitB  may  be  used  as  a 
flubftitate  for  leather';^  and  the  dew^ption  of  the  alleged 
invention  was  as  follows  ^-^'«t^e,^  the^  tftfd^  SeUm  VoVm 
and  WiUuun'HorsfaTl,  do  declare' the^  nature  of  our  iativea«> 
tioh  of  &c.,  to  consist'in  the  manufacture  of «  netr  mate- 
rial  or  substance  for  reeeivii^  the  wire  teeth  whicb  hftve 
hitherto  for  the  most  part  been  set  in  leather;  and  W^  shall 
now  proceed  to  describe  the  maitiner  lA  which  the  same  ia 
to  be  performed  abd  carried' into  efieet.  li.  tiie  fint  place, 
we  provide  a  woven  ftibiic  *c(  a  ]^eoqliar  oonstmction, 
which  we  manufacture  as  fc^ws  :-^we  miike  the  wii^  or 
chain  of  a  material  possessed  of  %he  ^^-eate^t  possible 
strength  and'  the  feast  elasticity,  such  as  yam  or  thread 
made  of  flax,  hemp,  or  cot!ton,  which  yaM  or  thread  >re 
prefer  to  be  made  bf.  two'  br  three  fbldl- Or  strands  doubled 
and  twisted  together.  -  The  yk^Brp  bring  Un  the  loom,  it  is 
to  be  made  into  dbth  by  hmiil^  shot  ofr  Vefted  Irith  woollen 
weft,  that  IB,  with  yarn  or  4;hrea^  'colh^osed  of  sh^^'s 
wool.  The  cloth  being  wbven,  it"  is  tifexlto  be  cleanaed  or 
scoured  so  as  to  free  it  from  an^  oil  or  otlie#^  impuiitiesy 
and  milled,  byVbicb  Istt^  process'  ihe'&blnc  is  bfOnght 
to  the  requisite  thiclnesft  by  being  milled  up  in  vridQi,  or 
in  the  direction  of  the  tWad  or  y^axsot'Of  WOol.  Bytittis 
means  we  obtam  a  doth  capable  of  resisting  6  very  .consi* 
derable  strain  or  tensiob  iii  the  diredioli  dfthe^walfp, 
whilst  the  body  of^  tbe^h  iteielf  rtaiaiWtaeeediiigiy  fl^ 
and  porous:  We  find  thkt,  for  most  'kinds  df  caiNls)  4odi 
milled  up  to  such  a  thickness  as  that  one  yard  in  length 
by  twenty-seven  inches  in  width  shall  weigh  from  14  ot« 
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to  16  OK.  avoirdupoifti  is  the  most  suitable^  thongli  it  wil}  164U 
be  etide^t^that  these  proportions  maybe  varied  as  circum** 
■btDoen  JRay  i^quiie.  .i3^e  middle^  qualities  of  sheep's  wool 
we  consider  most. sptabl^  for  making  this  description  of 
tte  doth*  beii^]j^erable  to  eitjtier  the  finest  or  coarsest 
lorts.,  To  ponooB  engaged;  in  the  woollen  ^anu£actare 
these.  iontamoticms'wiU  be  ^iifficieni  to  enable  them  to  make 
the  dptb.  If  th^.^ardi  tp^be  iBi0ii:^BCtared  are  intended 
far  4Uet  ctfdax^tke  :clot)|  ilf.'next  to  be  torn  up  lengthwise 
of  the  piece  i^ta  ^ps^.of  a  snitable  width :  but,  if  sheet 
eaids  are  ipit^ded^  the  elpth  is  to  be  cut  crosswise,  making 
the  Dsiul  iiDDiwa^cej  as  when  using  leather  for  the  space 
on  eaQh.ind6  |br  the  purpose  of  affixiug  the  wire  cards  to 
thdcylinder  of  the  ciMrdi^g  engine :  a  sufficient  niunber  of 
thisse  short  pieces  of  doth  are  to  be  sewn  together  at  the 
sods^so  to  to  form  a  €11^  <»r  belt  J  by  which  the  subsequent 
opo^atioms  will  be  facilitated.  * 

'^  The  cloth  thus  prepared  is  passed  through  a  solution 
of  India  rubl)^^  known  to  the  trade  as  India  rubber  var^ 
nish  or  eement ;  and^in  the  passing  <^  the  fabric  a  quan«> 
tity  of  .tiiie  Famish  will  adhere  to  the  surface,  and  the 
£il»ie'i9^;this  st^te  ^^.Tf^^^uid  tightly  up,  and  allowed  to 
stand  a  few  minutes,. thai  is  unrolled  and  passed  a  second 
time  though  l^e  Tamish^.  b^  which  means  a  still  further 
proportion  of  th^  l^udia  r^ber  Yanush  will  adhere  to  the 
doth,  and,  being  again*  tightly  wound  up,  it  is  to  remain  a 
saffieientllength  of  time  to  allow  the  yarmsh  to  penetrate 
or  hf^gfpme  absorbed  by  the  cloth.    It  is  usually  necessary 
to  pate  the  cloth  a  third  time  through  the  Tarnish,  after 
whiek  we  generally  ^nd  that  the  cloth  is  saturated;  and^ 
beuig  again  Ifit-^B^'^xiaj^ein  the  coil«  the  whole  mass,  be- 
oones  equally  tt|4:J0O>Bs!!stely  pjni€|;trated  by  the  yamish. 
ItiB  jl|§iilg^i|i,jt]^i^  8tji^,n^  be  knpwji  by  the  eloth  assum- 
ing a^/i^iiu-tranfpffrent  appearance.    The  ooil  is  then  un- 
wonnd  and  e^oscd.  to  tiie  atmosphere  so  as  to  allow  the 
▼mush  to  diy,  after  which  it  is  to  be  drawn  onoe  or  twice 
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1841.  through  the  varnish^  by  which  the  doth  will  imbibe  a  for* 
ther  portion  of  it^  so  as  to  fiU  up  the  pores  or  interatioes 
which  the  operation  of  drying  has  left  open*  If  this  pro- 
cess has  been  properly  conducted,  the  fiEkbric  will  now  con* 
sist  of  nearly  one  third  caoutchouc  or  India  rubber,  and 
two  thirds  doth,  by  weight ;  but  these  quantities  may  be 
varied.  The  India  rubber  or  caoutchouc  vamish  or  cement 
being  an  artide  that  may  be  firedy  purchased,  and  the 
modes  of  preparation  being  well  known,  it  is  unnecessaiy 
further  to  particularize  it. 

''  The  preparation  of  our  improved  material  being  thus 
far  completed,  we  next  cover  it  on  each  side  with  a  mix- 
ture of  ochre  and  weak  size,  which,  by  destroying  the 
adhesiveness  of  the  India  rubber,  facilitates  the  subsequent 
operation  of  inserting  the  wire  teeth,  and  also  gives  to 
the  fiEkbric  more  of  the  appearance  of  leather.  When  this 
coating  is  dry,  the  compound  fabric  produced  by  the  ope- 
ration above  specified  is  to  be  passed  between  a  pair  of 
weighty  rollers,  or  otherwise  submitted  to  a  considerable 
pressure,  by  which  means  the  fabric  becomes  firmer  and 
more  compact,  and  in  short  becomes  possessed  of  the  qua- 
lities which  persons  acquainted  with  the  card-making  busi- 
ness know  to  be  so  highly  desirable,  namdy,  that  of 
being  extremely  eUutic  in  the  direction  of  the  thiekneu  of 
the  fabric,  so  aa  to  impart  as  it  were  the  elasticity  to  the 
wire  teeth  when  set,  while  in  the  direction  of  its  length  or 
warp  it  is  nearly  non-elastic.  In  this  state  it  is  ready  to 
Tecdve  the  wire  which  is  to  form  the  cards,  for  which  pur- 
pose we  prefer  using  the  card-making  machinery;  and  the 
process  being  exactly  the  same  as  that  now  in  use  lor 
making  leather  cards,  simply  substituting  the  tahxic  or 
doth  above  described  in  the  place  of  leather,  it  not  need 
be  described  here. 

''Though  the  process  above  described  is  the  one  we 
generally  prefer  for  carrying  out  our  invention,  we  some- 
times vary  the  process  in  the  following  manner,  which 
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may  in  some  cases  be  considered  preferable.  Instead  of  1841. 
the  fabric  above  described^  composed  of  warp  of  flax^  hemp^ 
or  cotton,  and  of  woollen  weft,  we  use  in  this  case  a  fabric 
composed  entirely  of  sheep's  wool,  and  milled  to  snch  an 
extent  that  one  yard  in  length  by  twenty-seven  inches  in 
width  shall  weigh  ten  or  twelve  ounces  avoirdupois,  or 
thereabouts :  this  doth  is  to  be  saturated  with  the  caout* 
cbonc  in  the  manner  already  described,  and  afterwards 
cemented  with  the  India  rubber  varnish  or  cement  to  a 
bsck  of  strong  cloth,  composed,  like  the  warp  in  the  for- 
mer case,  of  flax,  hemp,  or  cotton,  for  which  it  ib  intended 
as  a  substitute,  in  order  to  prevent  longitudinal  stretching. 
The  exposed  surfiice  of  the  cloth  being  covered  with  a 
costing  of  ochre  and  glue  size,  and  afterwards,  the  whole 
&bric  being  submitted  to  considerable  pressure  from  the 
action  of  rollers  or  otherwise,  the  process  is  complete,  and 
the  fabric  is  now  ready  to  receive  the  wire. 

*'  lliouigh  we  find  the  process  above  described  perfectly 
adequate  to  the  purpose  of  impregnating  the  woven  fiEkbric 
with  caontchouc,  yet,  as  the  same  is  somewhat  slow,  we 
generally  employ  certain  machinery  or  apparatus  for  pro- 
ducing the  same  result  in  a  more  economical  manner, 
which  we  will  now  describe.  [Here  followed  a  particular 
description  of  the  machinery  and  of  the  mode  of  using  it. 
The  specification  tiben  proceeded  as  foUows :]     * 

'*  When  the  solvent  is  evaporated,  the  other  surface  of 
the  doth  is  to  be  finished  in  the  same  way  afterwards ; 
both  snrfiioes  being  covered  with  the  coating  of  ochre  and 
glue  sise,  and  the  compound  &bric  thus  produced  being 
submitted  to  pressure  as  before,  it  will  be  ready  for  the 
card*inaking  machine.  Though  we  have  described  this 
machine  as  applied  only  to  the  purpose  of  saturating  nar- 
row strips  of  cloth,  it  may  obviously  be  adapted  to  such 
wider  widths  as  may  be  required,  by  simply  making  the 
machine  of  snffidently  large  dimensions.  A  piece  of  doth 
which  is  a  proper  width  for  sheet  cards,  for  instance,  may 
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Plaintiff's  mi- 
no&ctare  and 
that  of  the  de- 


be  saturated  irith  the  caoutchovc  iJihob^  vith  the  aaine 
fEuality  as  a  ^tanow  strip,  audi*  trheu'^finiabe^;  may  be  eat 
across  into  sheets  of  the  piopei^  3pdth.^9447^ ^  ^ 


''  Having'. describf^d  <the  nature  pf  oixr  inventionf  and 
shewn  how  it  is  to  be  carried  intp^effeet,  w^.wonld  hare  it 
nndeEstood  that  we  do  nOt  Ififam  any  of  the  machineiy, 
apparstosy  or  means  hereiii  describedj  whiqh  are  iMideiii 
to  the  canjing  oat  oar  inyeotion ;  but  we  declare  that  oar 
iBYention  consists — first,  of  Ijie  mod^^of  prodocing  a  doth 
or  fabric,  by  combining  sheep's  w^c^  w^  oaontehooc  tojg^ 
ther  with  a  third  material,  which  third  mat€|:jiiB}  may  be 
either  flax,  hemp,  or  cotton,  or  a  mixture  of  the  same,  the 
fitbrie  being  fulled  or  milled  to  a  proper  tibickness,  befinre 
applying  the  India  robber;  such  lEsbric  bc;ing  peculiarly 
adapted  to  the  making  of  wire  cards,  and^also  as  a  sobsti- 
tute  for  leather  for  other  purposes— secondly,  we  daim  aa 
our  inTcntion  the  application  and  combination  of  the 
woollen  doth,  milled  or  fulled  to  a  proper  thickness,  and 
afterwards  saturated  with  caoutchouc,  and  ceqfented  on  a 
badL  of  strong  doth  composed  of  flax,  hemp,  or  cotton, 
as  a  substitute  for  leather  i|L  the  making  ,of  wire  carda-^ 
and  lastly,  we  would  have  it  understood  that  we  are  aware 
that  various  descriptions  of  &bric8  have  been  coated  with 
India  rubber,  and  have  or  may  have  b^n  used  as  a  anb- 
atitnte  fiur  leather,  and  have  or  may  have  been  employed 
in  making  wire  cards;  we  do  not,  therefore,  daim  the 
coating  fabrics  in  general  urith  India  rubber,  but  only  the 
peculisr  fistbric  above  described/' 

Several  witnesses,  as  well  practical  as  scientific,  were 
then  called,  who  stated  that  the  prindple  of  die  w^iM^wfa^ 

S!ii*°Srwm*  *""**  »»P«cti^d7  described  in  the  spedficatiops  of  the 

plaintiff  and  defendants,  was  eiisentially  different,  as  wdl 
in  the  materials.ttsed  ^nd  the  mode  in  which  they  were  put 
together,  as  in  the  operation  or  result  of  their  combination 
— the  one  process  being  wholly  mechanical,  the  other 
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ftricdy  diemical/  and  the  '6ffe6t^f  the  farmer  being  to 
^datiiciii^,  ikd  of  ^f^^laftertq  give  strength  and  jfis^ 
bSUff  or  p^dfU^,  %ut  imp&rttng  only  a  very  slight  additional 
daatiGxty  to  the  card :  that  the  proportion  which  the  India 
robber  bore  fo  th^  cli^lf 'as^naedbjr  the  plaintiff  was  gene* 
riDjr  aboat  thhse  to  oiiey  wheveto^  ih/b  proportion  of  India 
rubber  solation  teed  bjr  tbe  drfftfUdsSnts  was  froin  30  to  40 
per  cent,  only  j '  and  liiat  Indii  rubber'  ^  imported  was 
wbfAynnfit  f)^  the'  potpose  dMeribdd  in  , the  phiintiff'a 
ipedfidBaon^  'ri^rar  l^ing  iu&itently  free  firom  imperfiac* 
tions.  They  also  stated^  thiiti  in  t^eur  judgment,  the  ma* 
terial  described  in  the  plaintiff fs  specification,  though  use* 
fid  for  fiUeis^  conld  not  profitably  be  used  for  $heet  cards 
or  top  eardi,  by  reason,  of  the  icGfficulty  in  aj^ying  the 
requinte  degi^  dt  lateral  pressure  to  make  them  fit  dose 
to  the  cylinder^or  block :  none  of  these  witnesses,  however^ 
liad  seen  them  so  used. 

One  Hemmingway,  a  card-maker  residing  near  Leeds,  Hancock*!  ma- 
proved  that  he  bad  in  the  year  18^  made  cairds  with  backs  ^t  kTis^'. 
of  Hancock's  material;  that  he  madenuid  sold  a  ocrandaiw 
able  quantity ;  and  that  &e  would  haW  CQptinaed  to  use 
the  article  as  a^stibstitute  for  leather,  but  for  a  difficulty 
that  waa  experienced  iii  the  insertion  of  tiie  dents  or  teeth 
therein  (18).  '^    :.        ' 

Mr.  Hancock  and  several  other  witnesses  werd^  also  called 
far  the  purpose  of  proiing  that  Hancock's  patent  leather 
(as  it  was  called)  had  been  used  for  card  backs :  but  their 
evidence  did  not  tend  to  shew  that  it^had  been  suooessfuL 

Hie  defendants'  witnesses  forther  stated,  that,  in  their 

jndgntent,  it  was  not  practicable  to  use  cards  with  the  back 

'        -  'I 

(IS)  InaDothfr'€aae(WaboaT#      ing  worn  .ia  eoiueqaeiice  of  tlM 


allege^  i^&inge-.  .  roughness  of  the  composition  used 

ment  of  the  si^e  patent,  tliis  difH-  in  the  manufacture  of  Hancock's 

cttlty  Wat  steted  to  arise  froihthe  patent  Idither,  wherehy  the  holes 

pomts  or  prickers  of  the*iaa^blif0  v^ed  in  nse  and  the  dents  or  teeth 

used  to  perforate  the  stuff  becom-  were  irregukrly  inserted. 
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184K  of  India  rabber  alone ;  and  that,  upon  the  fiioe  of  the  ape* 
dfication,  it  was  doubtful  whether  or  not  the  teeth  were 
intended  to  be  passed  through  the  doth  back. 

At  the  close  of  the  plaintiflPs  case,  his  lordship  was 
pressed  to  nonsuit,  on  the  ground  that  the  artide  made 
by  the  plaintiff  was  not  proved  to  be  a  new  invention,  and 
that  the  specification  did  not  suffidently  describe  the  mode 
of  making  it,  and  also  that  it  did  not  appear  firom  the  spe- 
cification that  the  alleged  invention  was  one  tiiat  could 
properly  l>e  the  subject  of  a  patent,  being  merely  the  ap- 
plication of  a  known  substance  to  a  purpose  to  whidi  it 
had  before  been  applied. 

His  lordship,  however,  declined  to  nonsuit  the  plaintiff: 
and,  having  summed  up  the  case  to  the  jury  in  the  terms 
of  the  several  issues,  contrasting  the  description  in  the 
plaintiff's  specification  with  those  of  the  defendants  and 
Hancock  respectivdy,  he  was  requested  by  the  defendants' 
counsel  to  ask  the  opinion  of  the  jury  upon  the  following 
questions — ^first,  ''  whether  the  mode  adopted  by  the  de- 
fendants of  saturating  the  doth  with  dissolved  India  rab- 
ber, was  not  known  to  and  practised  by  Hancock  before 
the  date  of  the  plaintiff's  patent" — ^secondly,  "  whether  or 
not,  if  the  dents  or  teeth  were  fixed  in  the  fillet  [i.  e.  the 
sheet  of  India  rubber]  and  then  cemented  to  the  cylinder, 
without  any  hnen  at  the  bade,  it  would  answer  the  purpose 
of  a  sheet  card."  His  lordship  refused  to  comply  with  tUa 
request,  observing  that  he  had  substantially  presented  to 
the  jury  every  question  that  was  raised  upon  the  record. 

The  jury  found  for  the  plaintiff  upon  all  the  issues. 

C^annett,  Serjeant,  in  Easter  Term  last,  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendants  (14),  or 


(14)  The  leave  reserved  at  the      was  open  to  the  defendants  upon 
tria],  was,  to  enter  a  nonsuit  if  the      the  record, 
objection  urged  to  the  specification 
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to  arrest  tlie  judgment,  or  for  a  new  trial  on  the  ground        1841. 
of  misdirection  and  that  the  verdict  was  against  evi-      waltom 
dence.  ^  •• 

POTTBR. 

Wilde  and  Bon^ag,  Serjeants  {Addison  was  with  them), 
shewed  cause. — There  is  no  foundation  for  that  part  of  the  Ai  to  the  ar- 
motion  that  seeks  to  arrest  the  judgment*    The  question  ^nt. 
arises  upon  the  fourth  plea,  which  states  that  the  specific 
cation  inroUed  as  in  the  declaration  mentioned  was  and  is 
as  follows;  and  then,  after  setting  out  the  specification, 
proceeds  to  aver  that  certain  cards,  that  is  to  say,  sheet 
cards  and  top  cards,  were  before  and  at  the  time  of  the 
granting  the  said  letters  patent  cards  for  carding  cotton 
and  other  fibrous  substances  within  the  meaning  of  the 
said  letters  patent  and  of  the  said  specification,  and  during 
all  that  time  were  ordinary  cards  within  such  meaning,  and 
in  general  and  known  use,  and  that  the  said  invention  was 
and  is  unfitted  and  useless  for  the  purpose  of  the  con* 
stroction  of  sheet  cards  and  top  cards,  or  either  of  them, 
as  claimed  and  described  in  and  by  the  said  letters  patent 
and  specification.    It  is  only  firom  the  specification  thus 
set  forth  that  the  court  can  collect  firom  the  face  of  the 
record  what  the  plaintiff's  invention  is.    The  objection  is, 
that  the  subject-matter  of  the  alleged  invention  is  not 
such  as  will  sustain  a  patent,  that  the  article  for  which  the 
patent  is  taken  out  is  not  a  new  manufacture  within  the 
statute  of  James.    The  nature  of  the  patent  is  not  dis- 
closed by  the  declaration.     How,  then,  is  the  court  to  ac- 
quire a  knowledge  of  the  nature  of  the  plaintiff's  invention, 
so  as  to  be  enabled  to  decide  whether  it  is  or  is  not  the  pro- 
per subject  of  a  patent,  a  new  manufacture?    Clearly  not 
by  this  mode  of  pleading.    The  defendants  might  by  apt 
averments  have  shewn  what  was  the  nature  of  the  alleged 
invention,  and  then  averred  that  it  was  not  a  new  manu- 
fiuHure  within  the  statute :  and  then  the  question  might 
have  been  raised  before  the  court  by  demurrer.    But  here 
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1841. 


Oencral  out- 
line. 


the  tpecificatum  ia  moreiy  introduoed  in  the  fourtili  plea, 
andTefened  to  in  the  fifths  in  order  to  shewthe  materiality 
of  the  isauea  tendered '^bjr  Hiose  pleas  respectiyety.  Now^  it 
IB  perfectly  deajt*  that  matter  that  ia  stated  in  a  plea  with 
a  view  to  the  introduction  of  ayermenta  of  fiicts  on  which 
it  is  pr(^[iOBed  to  tender  an  iaaoe^  ui  not  befiNre^Qie  court  in 
aoch  a  ahape  as  that'  it  may  be  made  the  fioiandatiQn  of  a 
motion  in  arrest  of  judgment.  The  plaintiff  was  bomid 
to  take  iMoe  upon  aome  material  all^ation  in  .the  plea. 
To  what  extent  aiid  for  what  porpdae  does  hia  paaaing  by 
the  introductory  ikiatter  admit  the  truth  of  it  ?  £(uppo«e 
the  defendants  bad  in  one  plea  denied  the  4nrolment  of  a 
apedfication^  and  in  another  had  aet  it  out  in  the  mamNr 
and  for  the  purpose  th^  haye  done  in  this  fimrth  plea— 
could  the  pbdntiff  baye  inaisted  upon  hia  right  to  tihe  yer- 
diet  on  the  formtf  issue  by  reason  of  the  suppoaed  admis- 
aion  in  the  latteir?  Clearly  not:  lor/  tlie  rule  ia  wdl 
^eataUished  that  matter  that  is  admitted,  by  not  beiag 
trayersed,,  in  one  pli»)  cannot  be  used  as  an  admiiwkm 
excqpt  for  the  purpose  of  that  particular  plea  (16).  The 
issue,  therefiNre,  being  disposed  of,  the  lAndhb  matter  <tf  the 
plea  is  disposed  of^  it  is  no  longer  before  the^6(kHt:' 

In  order  to  render  the  other  pointB  in  the  caae  nuHe  in- 
telligible, it  may  be  conyenient  to  giye  a  briief 'OutUne  of  the 
nature  of  .cards,  and  of  the  improyetaaents  in  tiieir  mutor 
£ieture  c€  which  the  plaintiff  claims  to  be  tlio  inyentor. 
formerly,  cards  for  carding  wool,  cotton,  ancl  ottier  fibrous 
substances  were  made  of  small  staples  or  teeth  inserted 
(first  by  hand,  and  afterwards^^byi  a  mactiine  tor  which  one 
Dyer  had  obtained  a  patent,  which  expired  in  1825,  and  a 
further  patent  for  inqiroyements  therein,  which  eq>ired  in 
1839)  in  fillets  or  sheets  of  leather.  The  leather,  by  rea- 
son of  its  rigidity  and  inequality,  being  fi>und  to  be  imper- 
fectly adiqpted  to  the  purpose,  attempts  wove  firbmtime  to 


(15)  See  Galloway  y.  Jaekaon,  ante,  Vol.  S,  p.  753. 
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time  made  to  discover  an  efficient  snbstitate.  In  the  year  1841. 
18M,  a  patent  was  ^taken  out  hy  one  Hancock  for  an 
irtide:  which  was  prodi^ced>7  «atarating'iiaments  tx 
fibres  ef  flax,  hemp,  cotton,  wool,  and  other  platters  of  the 
fike  naturey  vfL  a  liquid  which  he  in  his  specification  de* 
Mribed  as  the^  jnioe  of  the  Hevosa  tree,  or  the  snbstance 
known  as  caoutdouc,  or  India  rubber,  or  elastic  gam,  and 
fabmitting  the  mass  so'saturated  to  pressnra.  This  article 
was  designed  by  the  inventor,  not  fear  cards,  but  for  general 
use  as  a  snbstitnte  for  leather.  It  was  no  part  of  his  object 
to  produce  a  substance  having  any  greater  degree  of  elas« 
ticity  than  b  ti^dinarily  possessed  jby  le&ther.  The  liquid 
be  proposed  to  nser^e  juice,  of  the  Hevcsa  tree— though 
kstamu  it  appears  to  tnen  of  siqoence,  nerer  came  into  this 
eountry  in  any  considerable  gnantities,  as  an  artiele  of 
tnffio.    In  Act,  Hancock's  first  notion  serais  to  have  been 

A      A. 

perfecdy  ohimericaL  In  thcf  foUdwidg.  year,  however,  a 
•secmd  patent  was  tak6n  out  iby  the  same  individual  for  an 
improved  nianufiictare  which  might  be  for  many  purposes 
uied  as  a  substitute  fi^r  Jeatber.  This  artiele  was  formed 
by  the  saturation  of  vi^^us.  fibtous  fti^tances  in  their 
mauufiuctured  and  unmimufactured  statcTs  with  a  compound 
of  dinohred^  caoutehoue  mixed  with  several  other  sub- 
stances. ; ;  But,  like  the  former,  it  neither/possessed  nor  was 
intended  to  possess  any  great  degree  of  elasticity.  It  was 
tzied  as  a  substitute  for  Jeathet  in  the  manufkcture  of  cards, 
and  was  fi^und  inefficient ;  and  no  more  was  he^rdof  it  for 
that  purpose  until  it  was  bought  forward  upon  the  trial  of 
fliis  cause.  The  plaintiff,  himielf^  manufacturer,  and  know- 
ing wfaatifere  the  def^s  pf  the  old  cards,  and  the  precise 
direction  in  irhich  improvement  in  their  structure  was  desir- 
able, succeeded  in.  producing  the  article  for  which  his 
patent wasobtained- ^^ Jlis  mode  of  producing  it  is  thus 
deacribedKiA  hjs  specification.  Slices  of  caoutchouc  or 
India  rubber  cut  from  blocks  (as  imported,  if  possible)  are 
to  be  cemented  with  India  rubber  cement  to  fillets  of  linen 
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1841.  or  other  clotli;  the  article  is  then  to  be  pricked  or  pierced 
by  an  engine^  and  the  dents  or  teeth  inserted  in  the  nsnal 
way.  The  card  thus  formed  may  either  be  nailed  to  the 
cylinder  of  the  carding  engine  or  fastened  thereto  with 
cement;  in  which  latter  case^  the  inventor  recommends 
that  the  cloth  back  be  removed.  The  patent  is  distinctly 
limited  to  the  application  or  adaptation  of  caontchonc  or 
India  rubber  as  the  fillet  or  sheet  or  medium  in  which  the 
dents  or  teeth  are  to  be  set  together  in  the  manufacture 
of  cards  as  above  described.  The  article  produced  by  the 
defendants^  and  for  which  their  patent  is  taken  out^  does 
not  vary  in  substance  from  the  plaintiff's  manufacture; 
the  only  difference  beings  that,  instead  of  applying  the 
India  rubber  in  a  solid  state,  they  render  it  fluid  by  means 
of  certain  solvents,  the  evaporation  of  which  after  the  cloth 
has  been  saturated  or  impregnated  with  it,  leaves  a  coat- 
ing of  India  rubber  on  either  side ;  by  which  means  the 
same  result  as  that  contemplated  by  the  plaintiff's  pa- 
tent is  attained,  viz.  an  extraordinary  degree  of  elasticity 
in  the  direction  of  the  thickness  of  the  material,  giving 
a  freer  action  to  the  dents  or  teeth  in  the  process  of 
carding. 
Pint  inoe.  Upou  the  first  issuc,  the  question  simply  was  whether 

the  article  made  by  the  defendants  was  an  infiringement 
of  the  plaintiff's  patent.  The  jury  were  satisfied  that  it 
was :  and  that  conclusion  was  fuUy  warranted  by  the  evi- 
dence. The  object  of  both  was,  to  communicate  to  the 
wire  the  elasticity  of  the  India  rubber.  The  entire  article 
produced  by  the  plaintiff,  is,  the  India  rubber  fillets,  the 
dents  or  teeth,  being  introduced  with  regularity  and  uni- 
formity by  the  aid  of  a  linen  or  other  cloth  placed  at  the 
back.  The  article  produced  by  the  defendants  differs  only 
in  this,  that  the  India  rubber  is  applied  in  a  state  of  solu- 
tion, and  is  afterwards,  by  evaporation  of  the  solvent,  re- 
stored as  nearly  as  possible  to  its  original  condition.  Can 
it  be  said,  that,  in  so  doing,  they  are  not  availing  themselves 
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of  the  spirit  and  substance  of  the  plaintiff's  invention —  1841. 
applying  and  adapting  the  material  known  by  the  name  of 
Gsootchouc  or  India  mbber  as  a  substitute  for  leather  in 
the  construction  of  cards^  in  order  to  give  them  a  superior 
degree  of  elasticity  and  durability  ?  Part  of  the  plaintiff's 
description  is^  that  the  doth  may  be  placed  between  two 
layers  of  India  rubber.  The  defendant  does  this  by  a  pro* 
cess  differing  slightly  from  the  plaintiff's  process.  With- 
out the  India  rubber^  the  cloth  produced  by  the  defendants 
vould  be  wholly  inapplicable  to  the  making  of  cards.  The 
real  question,  is^  whether^  at  the  time  they  receive  the  dents 
or  teeth^  the  two  articles  are  not  substantially  the  same : 
for^  if  they  are^  the  defendants'  manufacture  is  a  distinct 
ipfriagement  of  the  plaintiff's  patent.  And  that  was  proved 
beyond  the  possibility  of  doubt. 

Upon  the  second  and  third  issues  the  question  mainly  second  and 
turned  upon  whether  or  not  the  plaintiff's  invention  "  "*""* 
was  borrowed  from  Hancock's  specifications.  Now^  it 
is  impossible  to  look  at  those  specifications  without  be- 
ing satisfied  that  the  process  or  method  adopted  by  Han- 
cock was  totally  different  from  that  of  the  plaintiff;  and 
80  thought  the  jury.  Hancock^  it  is  true,  used  caout- 
chouc or  India  rubber :  but  the  effect  of  the  combina- 
tion in  which  he  used  it  was  entirely  to  destroy  the  only 
quahty  it  possessed  [upon  which  the  plaintiff  relied  for 
producing  the  result  at  which  he  aimed,  viz.  its  elasticity. 
Hancock's  object  was,  to  produce  an  article  to  resemble 
leather:  the  plaintiff's,  to  produce  something  that  should 
possess  as  Uttle  of  the  character  of  leather  as  it  is  possible 
to  conceive.  A  whole  host  of  witnesses  from  all  parts  of  the 
OGontry  concurred  in  declaring  the  plaintiff's  invention  to 
he  perfectly  distinct  firom  Hancock's,  and  to  be  both  new 
and  useful. 

The  fourth  issue  was  whether  or  not  the  material  de-     Fourth  iMue. 
scribed  in  the  plaintiff's  specification  was  fitted  and  useM 
for  the  purpose  of  the  construction  of  sheet  cards  and  top 
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1841.  ^  cards.  Upon  that  subject,  witnesses  called  on  the  plain- 
tiff's part,  speaking  not  only  to  matter  of  opinion^  but  of 
experience  also,  proved  that  it  was  equally  well  adapted  for 
sheet  cards  and  top  cards  as  for  fillets.  On  the  part  of 
the  defendants  there  was  nothing  opposed  to  this  but  con- 
jecture; and,  of  the  yalue  of  that  coiyectnre,  the  jury,  who 
had  the  witnesses  before  them,  were  the  best  judges. 
Fifth  issue.  As  to  the  constaructiou  of  the  specification — ^the  question 

is,  not  whether  the  language  used  is  that  which  is  the  best 
adapted  to  express  the  meaning  of  the  party,  but  whether, 
upon  the  whole  surfiice  of  the  document,  enough  does  not 
iq^pear  to  enable  a  workman  of  ordinary  skill  and  under- 
standing, by  following  the  directions,  to  make  the  artide 
described — ^to  enable  the  public  to  acquire  the  benefit  of 
the  invention.  The  description  is  complete  and  perfect 
when  the  patentee  tells  the  world  how  his  cards  are  to  be 
made :  his  suggestion  as  to  the  best  mode  of  using  them 
forms  no  part  of  his  patent.  It.distinctly  appears  that  the 
dents  or  teeth  are  to  be  put  through  the  doth  badL;  and 
the  objection  that  the  mode  of  removing  the  doth  is  not 
defined  with  clearness  and  accuracy,  is  not  open  to  the 
defondants  upon  the  notice  of  objections  they  have  de- 
livered. The  plaintiff's  witnesses,  however,  proved  that 
the  removal  of  the  doth  after  the  teeth  were  inserted  was 
a  work  of  no  difficulty.  In  Hawarth  v.  Hardcastle,  4  M. 
&  Scott,  720, 1  New  Cases,  182,  the  plaintiff  had  obtained 
a  patent  for  the  application  of  certain  machinery  or  appa-. 
ratus  adapted  to  facilitate  the  operation  of  drying  calioos, 
muslins,  linens,  or  other  similar  fabrics.  The  specification, 
after  describing  the  mode  of  hanging  oui  the  doth  for  the 
purpose  of  drying,  stated  the  machinery  or  apparatus  to  be 
also  adapted  to  perform  the  operation  of  iakmff  up  the 
doth  when  dry,  by  reversing  the  motion :  in  an  action  for 
an  infiringement  of  this  patent,  it  appeared  Ijiat  the  ma- 
chinery did  not  answer  the  purpose  of  taking  tp  some  de- 
scriptions of  doth ;  and  the  jury  found  that  the  invention 
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was  new^  and  useful  upon  the  whole^  and  that  the  speoifi-  1841. 
cation  was  sufficient  for  a  mechanic  properly  instructed  to 
make  a  machine^  and  that  there  had  been  an  infringement 
of  the  patent,  but  they  also  found  that  the  machine  was  not 
Qsefiil  in  some  cases  for  taking  up  goods  :  a  verdict  having 
been  entered  for  the  plaintiff  upon  this  findings  Tindal^ 
C.  J.,  in  delivering  the  judgment  of  the  court  upon  a  mo- 
tion to  set  aside  the  verdict  and  enter  a  nonsuit^  on  the 
groond  (amongst  others)  that  the  jury  had  by  their  special 
finding  negatived  the  usefulness  of  the  invention  to  the  full 
eitent  of  what  the  patent  and  specification  held  out  to 
tlie  public^  said :  "  The  specification  must  be  admitted  to 
describe  the  invention  to  be  adapted  to  perform  the  opersr 
turn  of  removing  the  calicos  and  other  cloths  from  off  the 
ndk  or  staves  after  they  have  been  sufficiently  dried.  But 
ve  tUnk  we  are  not  warranted  in  drawing  so  strict  a  con- 
dosion  firom  this  finding  of  the  jury  as  to  hold  that  they  have 
intended  to  negative,  or  that  they  have  thereby  negatived, 
the  usrfntness  of  the  machine  in  the  generality  of  the  cases 
wUdi  oocnr  for  that  purpose.  Aft^  stating  that  the  ma- 
diine  was  useful  on  the  whole,  the  expression  that,  in  some 
aueif  it  is  not  useful  for  taking  up  goods,  appears  to  us  to 
lead  rather  to  the  inference  that,  in  the  generality  of  cases^ 
it  is  fiDvmd  useful.  And,  if  the  jury  tiainik  it  useful  in  the 
eeneral,  we  think  it  would  be  much  too  strong  a  conclusion 
to  hold  Hie  jiatent  void  because  some  cases  occur  in  which 
it  does  not  answer.  How  many  cases  occur,  what  propor- 
tion they  bear  to  those  in  whidi  the  machine  is  useful, 
whether  the  instances  in  which  it  is  found  not  to  answer 
are  to  be  referred  to  the  spedes  of  doth  which  are  hung 
oat,  to  the  mode  of  dressing  the  cloths,  to  the  thickness  of 
them,  or  to  any  other  cause  distinct  and  diffierent  from  the 
defectife  stmoture  or  want  of  power  in  the  machine,  this 
finding  of  the  jury  gives  us  no  information  whatever. 
Upon  such  a  finding,  therefore,  in  a  case  where  the  jury 
hare  given  their  general  verdict  for  the  plaintiff,  we  think 
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that  we  should  act  with  great  hazard  and  precipitation  if 
we  were  to  hold  that  the  plaintiff  ought  to  be  nonsuited 
upon  the  ground  that  his  machine  was  altogether  useless 
for  one  of  the  purposes  described  in  his  specification/' 
Applying  the  principle  of  that  decision  to  the  present  case, 
it  matters  not  if  the  removal  of  the  cloth  were  impossible, 
provided  the  fiill  benefit  of  the  invention  could  be  attained 
by  using  the  article  in  the  other  mode  pointed  out.  Could 
it  be  said  that  Hall's  patent  for  removing  the  superfluous 
fibres  of  lace,  net,  &c.,  by  passing  it  through  or  over  a  jet 
or  flame  of  gas,  could  not  be  supported  because  there  are 
many  fibrous  substances  to  which  it  could  not  be  bene- 
ficially applied  (16)  ?  Upon  the  whole,  therefore,  there  can 
be  no  pretence  for  saying  that  there  has  been  such  a  mis- 
carriage on  the  part  of  the  jury  as  to  entitle  the  defendants 
to  a  new  trial. 

The  only  point  that  remains  to  be  considered  is  that 
which  relates  to  the  mode  in  which  the  case  was  presented 
by  the  Lord  Chief  Justice  to  the  jury.  Their  attention 
was  minutely  called  to  the  specification  and  to  the  evidence 
on  both  sides,  and  the  several  issues  were  distinctly  left  to 
them.  The  first  question  proposed  by  the  defendants' 
counsel  had  already  in  substance  been  put  to  the  jury :  it 
was  but  another  mode  of  asking  them  whether  or  not  the 
invention  was  new,  and  whether  or  not  the  plaintiff  was 
the  inventor.  [3fat<&,  J. — ^The  question  was,  not  whether 
the  plaintiflPs  method  was  the  same  as  Hancock's,  but 
whether  it  was  known  to  and  practised  by  Hancock — ^in 
effect,  whether  it  was  known  to  and  practised  by  a  third 
person.]  In  that  view  the  question  was  perfectly  imma- 
terial. Assuming  the  plaintiff's  method  to  have  been 
known  to  Hancock,  the  plaintiff  is  not  the  less  entitled  to 
the  benefit  of  his  invention.  There  was  no  evidence  in  the 
case  that  it  was  known  to  Hancock  or  practised  by  him 

(16)  See  the  patent,  Webster's      thecaseof  Hall  v.  Jams  and  Fran- 
Patent  Casesi  97,  and  a  report  of     cis  Boot,  lb.  100, 
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otherwifie  tlian  with  reference  to  his  patents.  ''  The  objec-  184  K 
tion  to  DoUond's  patent  was^  that  he  was  not  the  inventor 
of  tiie  new  method  of  making  object-glasses^  but  that 
Dr.  Hall  had  made  the  same  discovery  before  him.  But 
it  was  holden^  that^  as  Dr.  Hall  had  confined  it  to  his 
dosety  and  the  pnblic  were  not  acquainted  with  it^  Dollond 
vis  to  be  considered  as  the  inventor'' — ^Per  Buller^  J.,  in 
BauUim  and  Watt  v.  BvU,  2  H.  Bkc.  470(17).  That  ques- 
tion, therefore,  was  put  by  his  lordship  in  the  only  way  in 
vbich  it  could  properly  be  put.  And  as  to  the  other  ques- 
tioDf  there  was  no  issue  upon  the  record  to  warrant  it. 

Chofmett,  Serjeant  {CowUng  was  with  him),  in  support  of 
the  rule. — ^The  points  that  must  be  established  in  order  to 
entiQe  the  defendants  to  have  a  verdict  entered  for  them, 
are — ^first,  that  the  plaintiff's  claim  is  the  application  or  adap- 
tation of  caontchouc  or  India  rubber  as  a  substitute  for 
leather  in  the  manufacture  of  cards,  and  nothing  more— - 
aeoondly,  that  it  is  not  a  new  invention  or  a  new  manufac- 
ture, or,  in  other  words,  that  the  plaintiff's  alleged  inven- 
tion  is  not  the  proper  subject-matter  of  a  patent — thirdly, 
that  the  question  as  to  the  legality  of  the  patent  is  properly 
presented  upon  the  record — ^fourthly,  that  the  notice  of 
objections  delivered  pursuant  to  the  statute  is  sufficient  to 
entitle  the  defendants  to  avail  themselves  of  that  point. 

According  to  the  true  construction  of  the  specification.  Limitation  of 
the  plaintiff's  claim  is  limited  to  the  substitution  of  the  ar-  cidm?  ' 
tide  known  by  the  name  of  caoutchouc  or  India  rubber  for 
leather  in  the  construction  of  cards :  the  cloth  back  is  no 
eiaential  part  of  the  invention  claimed.  The  claim  is  for 
the  application  and  adaptation  of  a  known  substance  to  a 
known  purpose  and  in  a  known  manner,  no  new  machinery 
being  employed.  If  the  plaintiff  meant  to  take  out  his 
patent  for  the  combination  of  the  elastic  with  the  non- 

(17)  See  Dollond*!  patent,  in      And  see  Cornish  v.  Keene,  4  Scott, 
l^ebtter'i   Patent  Cssm,  p.  42.      337,  3  New  Cases,  570. 
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elastic  substance^  he  should  have  distinctly  so  stated  in  his 
specification.  In  Brunion  v.  Hawkes,  4  B.  &  Aid.  541^  the 
plaintiff  had  obtained  a  patent  for  improvements  in  the 
construction  of  ships'  anchors  (amongst  other  things); 
the  specification  stated  the  plaintiff's  improvements  in 
manufacturing  ships'  anchors  to  be^  that^  in  place  of  the 
common  method  of  joining  the  arms  to  the  shank^  which 
was  by  welding,  and  which  required  the  iron  to  be  so  fre- 
quently heated  as  to  destroy  and  injure  its  tenacity^  he 
made  the  shank  in  one  piece  and  the  two  arms  in  another 
piece.  The  piece  intended  for  the  arms  was  formed  into 
shape,  and  of  such  thickness  or  substance  in  the  middle  as 
to  allow  a  hole  to  be  made  through  the  centre  of  the  solid 
piece,  to  receive  the  thick  end  of  the  solid  piece  which 
formed  the  shank,  and  the  hole  in  the  arm-piece  was  made 
somewhat  conical  or  bell-mouthed,  so  that  no  strain  could 
separate  the  arms  from  the  shank ;  by  which  means  the 
necessity  of  endangering  the  solidity  of  the  material  was 
avoided,  only  one  heat  being  necessary  to  bring  the  thick 
end  of  the  shank  and  the  hole  in  the  arm-piece  into 
perfect  contact.  It  was  admitted  at  the  trial  that  the 
mode  of  manufacturing  anchors  described  in  the  specifica- 
tion  had  never  been  applied  before  to  ships'  anchors :  but 
it  had  been  applied  before  to  the  adze-anchor  and  tiie 
mushroom-anchor — a  description  of  anchor  that  is  used 
only  for  the  purpose  of  mooring  floating-lights  or  vessels 
intended  to  remain  stationary.  A  verdict  having  been 
found  for  the  plaintiff,  a  rule  was  obtained  for  a  new  trial 
on  the  ground  that  there  was  not  such  novelty  in  the  in- 
vention as  to  make  it  the  proper  subject  of  a  patent. 
Abbott,  C.  J.,  there  says  :  "  The  mode  of  joining  the  shank 
to  the  flukes  of  the  anchor,  is,  to  put  the  end  of  the  shank, 
which  is  in  the  form  of  a  solid  cylinder,  through  the  hollow 
and  conical  aperture,  and  it  is  then  made  to  fill  up  the 
hollow,  and  to  unite  itself  with  it.  Now,  that  is  preciflely 
the  mode  by  which  the  shank  of  the  mushroom<4uichor  ii 
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mdted  to  the  mtuhroom  top,  by  which  the  shank  of  the  1841. 
adie-anchar  is  united  to  its  other  parts.  It  is,  indeed,  the 
mode  by  which  the  different  parts  of  the  common  hanuner, 
and  the  pick-axe  also,  are  imited  together.  Now,  a  patent 
tor  a  ™^^^^«p  each  part  of  which  was  in  use  before,  but  in 
wlii€h  the  combination  of  the  different  parts  is  new,  and  a 
new  lesolt  produced,  is  good;  because  there  is  a  novelty 
in  die  combinatioD.  But  here  the  case  is  perfectly  differ- 
ent: formerly,  three  pieces  were  united  together:  the 
plamtiff  unites  only  two ;  and  if  the  union  of  those  two 
Iiad  been  effected  in  a  mode  unknown  before,  as  applied  in 
sny  degree  to  similar  purposes,  I  should  have  thought  it  a 
good  ground  for  a  patent;  but,  unfortunately,  the  mode 
vas  well  known  and  long  practised.  I  think  that  a  man 
cannot  be  entitled  to  a  patent  for  uniting  two  things  in^ 
itead  of  three,  when  that  union  is  effected  in  a  mode  well 
known  and  long  practised  for  a  aimihir  purpose.''  Bayley, 
J.,  and  Beat,  J.,  espreaaed  themselves  in  similar  language, 
and  the  rule  for  a  new  trial  was  made  absolute.  So,  in 
SamUkn  v.  A$ton,  8  B.  &  Ad.  881,  a  patent  was  taken  out 
(or  improvements  in  making  buttons.  The  specification 
steted  the  improvement  to  consist  in  the  substitution  of  a 
flexible  material  for  metal  shanks,  and  it  described  the 
mode  in  which  this  material  might  be  fixed  to  the  in- 
tended button,  and  made  to  project  firom  it  in  the  necessary 
condition  for  use,  by  the  help,  among  other  things,  of  a 
metal  ooUet  or  ring  with  teeth.  Neither  the  construction 
of  tiie  button,  n<Nr  the  application  of  a  flexible  shank,  was 
new;  tiie  use  of  a  toothed  ring,  as  described  in  the  speci- 
fication, was  so,  but  this  was  not  stated  to  be  the  subject- 
matter  of  invention,  and  it  appeared  by  the  specification 
tiiatthe  effect  produced  by  it  might  be  brought  about  in 
other  modes,  which  the  plaintiff  had  also  used.  It  was 
hdd  that  the  patent  was  not  maintainable,  since  the  in- 
tmlion  camisted  only  in  canMninff  ttpo  things  which  were  not 
Aa»,  and  the  use  of  the  toothed  ring  in  forming  the  flexi- 
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1841.        ble  shank^  though  new^  was  not  the  object  of  the  inyention^ 
V^  "   ^      but  only  a  mode^  among  others  which  were  already  known, 

Walton 

V.  of  carrying  it  into  effect.     Possibly  a  valid  patent  might 

Potter 

have  been  obtained  for  the  combination  of  the  India  rub- 
ber and  the  cloth  with  the  dents  or  teeth.     Here,liowever, 
no  combination  is  claimed,  but  a  mere  substitution  of  one 
well-known  substance  for  another  well-known  substance  in 
*  See  Crane  v.   the  manufacture  of  a  well-known  article*.     The  statute  21 
VoL*5,^Tri*nity    ^^^'  ^>  c.  3,  dcstroys  all  mouopolics :  the  right  to  a  patent 
Term,  1842.      jg  founded  ou  the  exceptions  in  that  statute,  the  6th 

section  of  which  declares  and  enacts  "  that  any  declaration 
before  mentioned  (in  s.  1)  shall  not  extend  to  any  letters 
patent  and  grants  of  privilege  for  the  term  of  fourteen 
years  or  under^  hereafter  to  be  made,  of  the  sole  working 
or  making  of  any  manner  of  new  manufactures  within  this 
realm  to  the  true  and  first  inventor  and  inventors  of  sach 
manufactures,  which  others  at  the  time  of  making  such 
letters  patent  and  grant  shall  not  use,  so  as  also  they  be 
not  contrary  to  the  law  nor  mischievous  to  the  state  by 
raising  prices  of  commodities  at  home,  or  hurt  of  trade,  or 
generally  inconvenient,  the  said  fourteen  years  to  be  ac- 
complished from  the  date  of  the  first  letters  patent  or 
grants  of  such  privilege  hereafter  to  be  made ;  but  that  the 
same  shall  be  of  such  force  as  they  should  be  if  this  act 
had  never  been  made,  and  of  none  other.''    The  question 
as  to  the  validity  of  the  patent  is  here  well  raised  upon 
the  third  plea,  which  states  that  the  said  alleged  invention 
in  the  declaration  mentioned  was  not,  at  the  time  of 
making  and  granting  the  said  letters  patent,  a  new  (nven- 
tion  as  to  the  public  use  and  exercise  thereof  in  England. 
The  issue  upon  that  plea  involves  not  merely  the  novelty 
of  the  thing,  but  also  the  question  whether  it  is  an  inven- 
tion or  manufacture  within  the  meaning  of  the  statute  ct 
James  for  which  a  patent  may  be  obtained.  [Tindal,  C.  J. — 
As  I  read  it,  that  plea  admits  the  article  to  be  a  mufiti- 
facture  that  might  be  the  subject  of  a  patent,  but  denies 
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the  no^elly.    Mauk,  J, — ^It  means  no  more  tban  that  the        1841. 
artide  has  been  niaed  before.]    That  cannot  be  a  new  in- 
fention  or  manniacture  all  the  component  parts  of  which 
ue  old :  and  here  the  patent  is  not  for  a  new  combination. 
The  last  objection  specifically  points  to  this. 

The  defendants  were  entitled  to  have  the  first  question  Miidlrecdoa. 
cabmitted  to  the  jnry  irrespectiye  of  Hancock's  patent; 
for^  if  the  plaintifi^^  thongh  he  did  something  more  than 
Hancock's  specification  pointed  at,  did  not  in  fact  discover 
anything  that  Hancock  was  not  previously  acquainted  with, 
and  had  put  in  practice,  he  had  discovered  nothing  to  en- 
title him  to  a  patent.  The  course  of  the  evidence  given  on 
tiie  part  of  the  plaintiff  having  diverted  the  attention  of 
the  jury  firom  the  real  nature  of  the  claim  made  by  him  in 
his  specification,  and  having  led  them  to  assume  that  his 
patent  was  taken  out  for  the  combination  of  an  elastic  with 
a  non^elastic  substance,  when  in  fact  it  was  for  the  applica- 
tion or  adaptation  of  the  former  only,  it  was  important  that 
the  attention  of  the  jury  should  be  specifically  and  point- 
edly called  to  the  use  Hancock  had  previously  made  of 
the  article;  whereas,  from  the  manner  in  which  that  part 
of  the  case  was  presented  to  the  jury,  their  minds  were 
dffected  merely  to  the  contrast  between  Hancock's  second 
specification  and  the  plaintiff's.  Then,  as  to  the  second 
question — ^if  the  construction  of  the  specification  that  is 
contended  for  on  the  part  of  the  defendants  be  the  correct 
one,  that  question  was  upon  the  record,  and  it  never  has 
been  submitted  to  the  jury  at  all ;  for,  the  question  that 
was  snbmitted  to  them  upon  the  fourth  issue  had  reference 
to  an  article  in  which  the  elastic  and  the  non-elastic  sub- 
stanoes  were  used  in  combination;  and  the  India  rubber 
cards  spoken  to  by  the  plaintiff's  witnesses  as  having  been 
used  as  sheet  cards  and  top  cards,  were  cards  with  the 
doth  backs,  [ilfoufe,  J. — Suppose  a  sheet  card  would  not 
answer  the  purpose  with  the  cloth  back  removed — ^what 
then?    The  plaintiff  does  not  say  that  that  mode  of  ap- 
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rcit  of  jadg- 
ment. 


plying  the  cards  is  in  all  cases  lihe  best  and  most  efficient 
mode.]    Then^  his  invention  is  not  aoenrately  described. 

Assuming  that  the  specification  is  open  to  the  objection 
suggested — ^that  it  discloses  nothing  Hiat  is  legally  the 
subject-matter  of  a  patent — it  is  placed  upon  the  record  in 
the  only  way  in  which  the  defendants  could  place  it  diere ; 
for,  it  will  be  observed,  that,  as  the  plaintiff  does  not  bring 
the  specification  into  court,  the  defendants  could  not  crave 
oyer  of  it  in  the  usual  way :  and  it  is  sufficiency  avemd 
that  the  specification  set  out  in  the  fourth  plea  is  the 
specification  inrolled  by  the  plaintiff  as  in  the  declaz»- 
tion  mentioned. 


1.  Ai  to  the 
OTidence. 


TiNDAL,  C.  J. — ^I  shall  say  but  little  in  this  case,  because 
the  motion  is  in  effect  an  appeal  from  the  direction  I  gave 
to  the  jury,  and  therefore  I  would  rather  hear  the  opinions 
of  my  Brethren.  I  am  bound,  however,  to  state  generally 
the  opinion  I  have  formed  as  to  the  effect  of  the  verdict. 

The  motion  proceeds,  first,  upon  the  ground  that  ihe 
verdict  is  against  evidence,  secondly,  that  the  jury  wefe 
misdirected,  thirdly,  that,  upon  tiie  fiuse  of  tiie  reoord, 
there  is  that  which  shews  that  the  alleged  invention  ia  not 
the  subject-matter  of  a  patent  within  the  statute  of  James. 

The  matter  was  debated  at  considerable  lengtii  and  with 
great  ability  by  the  learned  counsel  on  both  aides,  and  I 
think  there  was  scarcely  a  point  that  could  arise  upon  the 
evidence  which  was  not  submitted  in  its  turn  to  tiie  jury 
according  to  the  particular  view  which  the  xeqpeeltve 
counsel  entertained  of  it.  There  was  a  considen^e  body 
of  eridence  on  both  sides,  and  the  jury  were  to  form,  iiqpon 
the  issues  that  were  before  them,  a  just  conclusion  accord* 
ing  to  the  preponderance  of  that  evidence :  and  I  see  no 
reason  whatever  to  be  dissatisfied  with  the  condnsion  at 
which  they  arrived.  Th^  were  first  to  say,  upon  the  plea 
of  not  guilty,  whether  the  article  made  and  used  by  the 
defendants  was  virtually  and  substantially  the  same  as 
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that  described  in  the  plaintiff's  specification — a  mere  matter  1641 . 
of  fiiet  upon  which  they  had  ample  means  of  judging:  and 
ihqr  have  fonnd  that  it  was.  Then,  upon  the  two  next 
pleaSj  the  qneslion  that  was  specifically  raised  for  the  deter- 
mination of  the  jniy^  was^  whether  the  article  described  in 
the  plaintiffs  specification  was  a  new  invention,  or  whether  it 
was  known  before  the  time  when  the  plaintiff  obtained  his 
pstent;  and  they  decided^  that^  as  far  as  the  public  use  of 
it  in  this  country  was  concerned,  it  was  new^  and  was  not 
known  in  England  before  the  date  of  that  patent.  And  I 
see  no  reason  for  sayings  that,  the  jury  having  arrived  at 
that  conclusion  after  having  had  Hancock's  patent  fully 
explained  to  them^  we  should  set  aside  their  verdict  and 
send  the  cause  down  to  a  new  trial.  There  is  only  one 
other  issue  that  is  material,  namely^  whether  sheet  cards 
and  top  cards  were  usefbl  or  not  according  to  the  mode  of 
adaptation  described  in  the  plaintiff's  specification.  Upon 
that  the  jury  also  found  their  verdict  for  the  plaintiff,  the 
eridence  upon  that  point  being  of  the  actual  user  of  sheet 
cards  and  top  cards  and  the  trial  of  experiments — ^though, 
peihaps^  nnoe  the  action  was  brought,  yet  still  bearing 
npon  the  question.  There  being,  therefore,  on  the  part 
of  the  plaintiff,  positive  evidence  that  it  would  answer  for 
the  purpose  of  sheet  cards  and  top  cards,  opposed  on  tiie 
part  of  the  defendants  by  nothing  but  judgment  and  belief, 
why  are  we  to  set  the  verdict  aside  ? 

Then,  was  there  any  misdirection  ?  I  take  the  grounds  2.  Ai  to  the 
of  misdirectkm  which  have  been  pointed  out  in  tiie  course  kcUod. 
of  the  argument  to  be  these — ^first,  that  two  specific  ques- 
tions upon  which,  at  the  close  of  my  summing  up  to  the 
juzy,  the  learned  counsel  for  the  defendants  wished  me  to 
aak  the  opinion  of  the  jury,  I  dedined  putting  to  them — 
seeondly^  that  I  ought  to  have  told  the  jury,  that^  looking 
«t  the  whole  of  the  patent  and  the  specification^  the  thing 
Aorm  described  was  not  the  subject-matter  of  a  patent 
the  statute  of  James. 
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1841.  "With  respect  to  the  first  point,  it  appears,  I  think, 

almost  to  have  been  admitted  in  argument,  that  I  was 
not  bound  to  put  to  the  jury  any  specific  questions  that 
might  suggest  Hiemselves  to  the  minds  of  the  counsel. 
If,  indeed,  I  had,  in  the  course  of  the  summing  up, 
omitted  to  call  the  attention  of  the  jury  to  any  particular 
point,  I  might  properly  be  reminded  of  the  omission  and 
requested  to  put  it  more  pointedly.  But  it  is  in  general 
very  inconvenient  to  call  upon  the  jury,  after  a  case  has 
been  fully  presented  to  them  upon  the  specific  issues  raised 
upon  the  record,  to  answer  insulated  questions.  In  some 
cases,  no  doubt,  such  a  course  may  be  useful  and  perhaps 
necessary ;  for  instance,  where  their  deciBion  may  proceed 
upon  one  or  other  of  two  grounds  whoUy  distinct  from 
each  other,  and  it  is  impossible  to  see  what  was  passing  in 
their  minds,  with  the  consent  of  the  parties — ^but  not 
without — the  jury  may  usefully  be  asked  whether  or  not 
they  are  satisfied  that  any  given  point  was  proved  in  the 
affirmative.  But  it  appears  to  me  that  that  is  a  discretion 
that  should  be  very  sparingly  exercised.  If  the  one  party 
be  permitted  to  have  his  questions  put  to  the  jury,  the 
other  party  would  have  an  equal  right  to  present  his,  and 
the  consequence  would  be,  not  that  a  special  verdict  would 
be  found  by  the  jury,  when  all  the  facts  would  be  before 
Hkt  courts  but  that  certain  insulated  fistcts  would  be  found, 
which  would  tend  to  produce  intricacy  and  confusion, 
rather  than  to  afford  assiBtance  in  determining  the  issues 
joined  between  the  parties.  As  at  present  advised,  there- 
fore, I  do  not  think  I  did  improperly  or  unwisely  in  de- 
clining to  present  these  points  to  the  jury. 

I  come  now  to  the  second  ground  upon  which  it  is  con- 
tended that  the  jury  were  improperly  directed.  I  am 
ready  to  admit,  that,  if  there  had  been  an  issue  raised  upon 
this  record  which  involved  the  validity  of  the  patent,  I 
was  bound  to  state  to  the  jury  my  opinion  upon  it  one 
way  or  the  other.    But,  looking  at  this  record,  I  do  not 
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find  any  plea  that  raises  the  question  whether  this  vas,  1841. 
m  the  sense  in  which  it  has  been  argaed  before  us^  a  ma- 
nii&ctare  within  the  meaning  of  the  statute  of  James; 
that  is,  in  effect,  whether  the  invention  was  one  for  which 
m  point  of  law  a  patent  could  be  granted — ^whether  it  was 
a  mere  abstract  principle,  inyolving  no  new  combination 
or  process  to  carry  it  into  effect.  The  issue  that  ap- 
proaches the  nearest  to  this  is  the  third,  which  is  whether 
the  invention  was,  at  the  time  of  making  and  granting 
the  letters  patent,  new  as  to  the  public  use  and  exercise 
thereof  in  England.  But  that  directs  the  mind  to  a  very 
different  inquiry  firom  whether  the  invention  was,  within 
the  meaning  of  the  statute  of  James,  a  manufacture  for 
which  a  patent  may  be  obtained — taking  it  for  granted 
that  it  is  a  manufacture,  and  only  raising  the  question  whe- 
ther or  not,  being  a  manufacture,  it  was  in  public  use  and 
exercise  in  England  at  the  time  the  patent  was  granted. 
There  is  another  reason  also  which  would  equally  estop  me 
fiom  declaring  that  opinion,  namely,  that,  when  we  look  at 
the  notice  of  objections  delivered  under  the  statute,  we  find 
none  that  points  to  the  invalidity  of  the  patent.  I  there- 
fore think  I  should  not  have  been  warranted  in  putting 
that  objection  to  the  jury. 

Hie  last  question  is,  whether  the  objection  to  the  patent  $.  ai  to  the 
i^pears  upon  the  record  so  that  error  may  be  assigned,  or  ^^l  of  judg. 
the  court  be  caDed  upon  to  arrest  the  judgment.  Looking 
it  the  terms  of  the  fourth  plea,  it  appears  to  me  that  the 
question  does  not  properly  come  before  us.  In  that  plea 
the  specification  is  set  out  as  matter  of  inducement  whereon 
to  foond  an  allegation  that  sheet  cards  and  top  cards  were 
ordinary  cards  within  the  meaning  of  the  letters  patent 
and  specification,  and  ihat  the  plaintiff's  invention  was 
unfitted  and  useless  for  the  purpose  of  the  construction  of 
that  description  of  cards.  And,  the  jury  having  found  that 
isnie  in  favour  of  the  plaintiff,  it  does  not  appear  to  me 
that  the  defendants  can  afterwards  turn  round  and  make 
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that  which  was  only  inducement^  and  not  in  issue^  a  sub- 
stantive ground  of  allegation  upon  the  record  of  the  inva- 
lidity of  the  patent  itself.  Upon  the  whole,  therefor^  I 
think  the  rule  must  be  discharged. 


Ai  to  the  quei- 
Uon  of  fiict. 


CoLTMAN,  J. — It  appears  to  me  that  there  is  no  suffi- 
cient ground  for  a  new  trial.  As  to  the  first  issue — ^whether 
or  not  the  defendants  were  guilty  of  an  infringement  of 
the  plaintiff  ^s  patent — ^the  main  pressure  of  the  argument, 
as  I  understand  it,  has  been  this^  that  the  jury  were  mis- 
led, and  induced  rather  to  consider  that  the  questuA  fcnr 
their  determination  was  whether  the  manufactured  article 
of  Potter  &  Horsfall  was  an  imitation  of  the  manufiaotured 
article  of  Walton,  than  whether  it  was  an  infiringoment  of 
Jiis  patent;  and  that  was  founded  chiefly  upon  this,  that  it 
was  treated,  as  it  is  alleged,  in  the  course  of  the  argument 
on  the  one  side  and  the  other,  as  if  the  use  of  the  non-elastic 
fabric  at  the  back  of  the  card  was  an  essential  part  of  tiie 
patent.  It  is  said  that  that  was  not  so ;  for  that  the  patent 
was  merely  for  the  application  of  the  caoutchouc  as  the 
fillet  or  sheet;  the  cotton  or  linen  at  the  back  forming  no 
part  whatever  of  the  patent,  but  only  a  part  of  the  manu- 
factured article  which  is  produced.  But  I  confess  I  do  not 
accede  to  that  view  of  the  matter :  for,  the  terms  of  the 
specification — ''  I  confine  my  claim  of  invention  to  the  ap- 
plication and  adaptation  of  caoutchouc  or  India  rubber  as 
the  fillet  or  sheet  or  medium  in  which  the  dents  or  teeth 
are  to  be  set  together  in  the  manufacture  of  cardsj  and 
thereby  obtaining  a  superior  elasticity  and  durability  to 
cardfli,  89  above  described  ^' — appear  to  me  to  involve^  not 
simply  a  claim  to  the  use  of  caoutchouc,  but  to  tiie  applip 
<»tian  or  adaptation  of  that  substance  to  the  reception  of 
the  dents  or  teeth  by  putting  at  the  back  of  it  a  ]ine» 
doth,  which  is  proved  to  be  an  essential  part  of  the  ma- 
nufacture; for,  although  the  doth  may  be  afterwards  re- 
movsd^  the  insertion  of  the  dents  or  teeth  in  the  eaout- 
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dunic  or  India  rubber  is  materiaOy  ftcilitated  bj  the  ad-  .1841. 
didon  of  the  nom-elaatic  fabno  to  which  it  is  attached.  It 
aiyean  to  me,  theEefore,  that  there  is  nothing  in  the  ar* 
goBient  arising  firom  the  nse  of  the  linen  at  the  back  of 
the  fillet  which  should  lead  me  to  say  that  the  joxj  were 
misled  or  induced  to  take  an  erroneons  view  of  the  matter 
when  they  finmd  that  the  defiendants  were  guilty  of  an  in« 
fiingement.  As  to  the  second  plea,  that  the  plaintiff  was 
not  the  true  and  first  inventor,  the  evidence  appears  to  me 
to  be  quite  conohisive.  As  to  the  third  plea,  which  raises 
Uie  qnestion  of  novdty :  it  is  said  the  invention  was  not 
new  in  sespect  of  its  approximation  to  the  article  made 
under  Hanoodc's  patent.  I  think  the  answer  that  has  been 
given  by  my  Jjoftd  to  that  argument  is  quite  satisfactory, 
and  that  any  other  verdict  than  that  which  the  jury  found 
upon  that  point  would  have  been  wrong;  because,  in 
Hanooek's  patent,  although  undoubtedly  caoutchouc  is 
used,  yet  it  is  combined  with  other  materials  in  a  way 
titat  entirely  destroys  its  prc^erties  as  caoutchouc,  and 
makes  it  a  perfectly  different  substance — as  diflferent  as 
water  is  from  the  gases  of  which  it  is  composed.  There 
is  this  peculiarity  in  Hancock's  patent,  namely,  that,  ao* 
cording  to  no  chemical  process  that  is  known,  could  the 
caontehouc,  lAer  being  reduced  to  the  state  to  which 
Hancock  reduced  it,  bQ  brought  again  into  its  original 
state:  it  has  permanently  ceased  to  possess  the  natural 
qualities  <ii  caoutchouc.  With  regard  to  the  objection  that 
the  plaontiff 's  invention  was  unfitted  and  useless  for  the 
purpose  of  the  construction  of  sheet  cards  and  top  cards — 
it  also  appears  to  me  that  the  jury  had  good  grounds  fior 
the  condiusion  they  arrived  at  upon  that  point.  It  is 
alleged  in  the  fifUi  plea  that  the  description  of  the  inven* 
tion  in  the  spedficataon  is  not  suffident.  Upon  that  very 
fittle  stress  has  been  laid  in  the  argument ;  and  I  think, 
vapoa  the  whole,  there  is  no  ground  for  saying  that  a  per- 
mm  competently  ddlled  would  find  any  difficulty  in  un« 
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Ai  to  the  al- 
tioo. 


Arrcft  of  Judg^ 
iBont. 


deratanding  firom  the  specification  what  it  ia  that  the 
patentee  claims  as  his  discovery.  Though  quite  unac- 
quainted with  manu&ctuies,  it  does  not  occur  to  me  that 
I  should  find  anydiflScnlty  in  understanding  any  part  of  it: 
it  seems  to  me  to  be  explained  with  sufficient  distinctness. 

Then  it  is  said  there  was  a  misdirection.  The  first  ob- 
jection to  his  Lordship's  direction,  is^  that  he  declined  to 
put  certain  questions  to  the  jury.  It  appears  to  me  that 
those  questions^  though  the  natural  foundation  of  argu- 
ments in  the  course  of  the  cause,  were  not  the  issuea  to 
which  the  attention  of  the  jury  could  properly  be  directed. 
They  rather  seem  to  have  been  suggested  for  the  purpose 
of  betraying  the  jury  into  a  sort  of  inconsistency  in  the 
▼erdict  they  should  find,  than  as  being  really  calculated  to 
advance  the  fair  trial  of  the  cause;  because,  by  a  very  dex- 
terous mode  of  putting  a  question,  there  may  be  an  appa- 
rent inconsistency  between  the  answer  given  to  it  and  the 
ultimate  finding  of  the  jury,  when  substantially  they  may 
have  understood,  with  all  that  reasonable  degree  of  cer- 
tainty and  accuracy  with  which  juries  can  ever  be  supposed 
to  understand  questions  of  this  nature,  the  whole  bearing 
of  the  question  before  them. 

I  do  not  at  all  feel  confident  that  the  question  as  to  the 
sufficiency  of  the  specification  is  not  upon  the  record.  In 
substance,  the  defendants  have  pleaded  a  plea  which,  if 
good,  is  an  answer  to  the  action :  and  they  have  added  to 
it  some  immaterial  allegations,  assuming  that  the  specifi- 
cation is  bad.  I  am  rather  disposed  to  think  that  it  does 
appear  upon  the  record,  and  that  this  plea,  if  the  specifi- 
cation is  bad,  would  ndse  that  question.  Then,  though 
the  parties  have  gone  to  trial  upon  an  immaterial  issue,  Ido 
not  fed  confident,  if  the  plea  were  good,  that  the  right 
course  would  be  to  give  judgment  against  the  defendants 
upon  that  issue.  But  it  appears  to  me  that  the  plea  is  not 
good,  because  I  think  the  patent  is  a  valid  patent.  Upon 
the  best  consideration  I  can  give  to  the  subject,  it  appears 
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to  me  that  it  is  a  yery  useful  application  and  adaptation  of  1841. 
a  substancey  the  properties  and  qualities  of  which  for  the 
purpose  had  never  been  known  before ;  and  therefore^  that 
it  was  properly  the  subject  of  a  patent ;  and^  if  it  were  pro- 
perly the  subject  of  a  patent,  then  it  becomes  quite  imma- 
terial to  see  whether,  if  a  different  condudon  were  come  to 
apon  the  construction  of  the  specification,  the  question 
does  or  does  not  arise  upon  this  record. 

EasKiNx^  J. — ^I  am  also  of  opinion  that  this  rule  must 
be  discharged.  The  defendants  seek  to  ha?e  the  verdict 
entered  for  them,  or  to  have  a  new  trial,  or  that  the  judg- 
ment may  be  arrested,  upon  the  ground  that  the  invention 
claimed  by  the  plaintiff  in  his  specification  is  not  legally 
the  subject-matter  of  a  patent.  Whether  a  verdict  should 
be  entered  for  the  defendants,  or  a  new  trial  be  had,  both 
torn  upcm.  the  same  question,  viz.  whether  there  is  any 
ianie  upon  the  record  properly  adapted  to  raise  the  point ; 
finr,  if  there  be  no  such  issue  upon  the  record,  the  omission 
to  state  to  the  jury  that  the  invention  described  in  the 
specification  either  was  or  was  not  legally  the  subject  of  a 
patent,  cannot  amount  to  misdirection ;  and,  of  course,  no 
verdict  could  under  such  circumstances  be  entered  for  the 
defendants.  It  appears  to  me  that  there  is  no  issue  upon 
the  record  to  raise  the  question  whether  the  plaintiff's 
alleged  invention  was  or  was  not  the  proper  subject  of  a 
patent.  The  plea  that  was  relied  on  for  the  purpose — ^the 
third — does  not  state,  as  it  might  have  done,  that  the 
alleged  invention  was  not  a  new  manufacture  within  the 
statute  of  James,  upon  which  the  question  of  law  might 
have  been  raised  by  demurrer;  it  merely  avers  that  the 
alleged  invention  was  not  at  the  time  of  making  and  grant- 
ing the  letters  patent  a  new  invention  as  to  the  public 
use  and  exerdse  thereof  in  England — substantially  admit- 
ting that  it  was  a  manufacture  that,  if  new,  might  properly 
})e  the  sqibject  of  a  patent. 

VOL.  IV.  L 


IN  THE  COHHOM  PUAB, 

The  next  qoeatifH) — aa  to  the  anest  of  jndgment — 
depends,  first,  upon  the  proper  ccnstroctioD  and  effect  of 
the  fourth  plea,  and  next,  npon  the  legal  effect  of  the  sp^- 
cification  therein  set  forth,  aupponng  the  plea  were  aoffi- 
cient  to  raise  the  qaestion  of  lav.  I  agree  with  my  Lend 
in  thinking  that  the  fomth  plea  is  not  snfficient  to  raise 
the  point  of  law,  and  tha?ef(Hre  npon  that  point  (which  oer- 
tunly  is  one  of  considerable  difficnltf )  I  shall  forbear  to 
offer  any  opinion.  The  fourth  plea  sets  ont  the  spedfics- 
tion,  and  then  avers  that  certain  cards,  that  is  to  aay, 
sheet  cards,  and  top  cards  were,  before  and  at  the  time  of 
the  granting  the  letters  patent,  cards  for  cardiDg  cotton 
and  other  fibrous  snbstances  within  the  meaoing  of  the 
•aid  letters  patent  and  specification,  and  during  all  that 
time  were  ordinary  cards  within  such  meaning,  and  in 
general  and  known  use,  and  that  the  said  invention  was 
and  is  unfitted  and  useless  for  the  porpoee  of  the  construc- 
tion of  sheet  cards  and  top  cards,  or  either  of  them,  as 
daimed  and  described  in  and  by  the  letters  patent  and 
specification.  To  this  plea  the  plMwUff  might  have  replied 
by  denying  that  the  specification  therein  set  out  was  the 
specification  inrolled  by  him,  or  by  taking  issoe  therecm. 
He  has  chosen  the  latter  course ;  and,  for  the  pnrpoae  of 
trying  the  utility  of  the  invention  as  r^^ards  the  construc- 
tion of  sheet  cards  and  top  cards,  he  admits  that  the  speci- 
fication  set  out  in  that  plea  is  the  specification  inrolled  by 
him  as  in  the  declaration  mentioned :  but  he  does  not  admit 
it  for  any  other  purpose;  and  Uierefore  we  are  not  at 
liberty  to  look  at  the  specification  as  set  out  in  that  plea 
for  the  purpose  of  determining  whether  or  not  the  patent 
is  good  in  point  of  law. 

Assuming  that  the  record  is  not  adapted  to  raise  the 
question  whether  or  not  the  plaintiff's  allied  invention 
was  the  proper  aal^ect  of  a  patent,  the  defendants  claim 
to  be  entitled  to  a  new  trial,  either  on  the  gronnd  that  the 
verdict  was  not  warranted  by  the  evidence,  or  on  the 
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gioniid  tbat  the  jmj  were  imptopeatlj  directed^  so  that        164U 

ihey  had  not  an  opportunity  oi  considering  the  evidence  wIltoh 
in  its  proper  light.  v- 

«  The  first  of  these  two  grounds  arises  upon  the  second  . 

°  /  Alto  the  evi- 

aad  tiiiid  pleas.    The  second  jdea  states  that  the  plaintiff  dence. 


not  the  true  and  first  inyentor;  the  third,  that  the 
alleged  invention  was  not  at  the  time  of  making  and 
granting  the  letters  patent  a  new  invention  as  to  the  pnb- 
fic  use  and  exercise  thereof  in  EngUmd.  It  is  said  that 
the  process  was  known  and  in  use ;  for  that  Hancock  had 
used  India  rubber  in  the  formation  of  a  substitute  for 
katlier  aa  the  baeks  of  cards,  and  had  actually  taken  out 
a  patent  for  it,  and  consequently  that  it  was  known  to  the 
public  by  Hancock's  specification.  The  first  question, 
dierefore,  that  we  have  to  determine,  in  considering  whe- 
ther or  not  the  verdict  is  c(mtrary  to  the  evidence,  is, 
whether  the  matmal  used  by  Hancock,  and  described  by 
bim  in  his  specification,  is  substantially  the  same  as  the 
artude  d  which  the  plaintiff  claims  to  be  the  true  and  first 
invoitor.  Looking  at  the  principle  of  the  two  claims,  it 
appeara  to  me  that  they  are  essentially  different.  The 
plaintiff  claims  as  his  invention  the  ^>plication  and  adapt- 
ation of  caontchouc,  or  India  rubber,  as  the  fillet,  or  sheet, 
or  medinm  in  which  the  dents  or  teeth  are  to  be  set  toge- 
ther in  the  manufacture  of  cards;  the  object  being  the 
attainment  of  a  superior  degree  of  elasticity  and  durabi- 
lity. In  describing  the  mode  by  which  he  attains  that 
object,  tiie  plaintiff  states  that  he  inserts  the  teeth  in 
a  foundation  or  fillet  of  caoutchouc  or  India  rubber  (the 
mode  of  cutting  which  he  afterwards  shews),  and  that,  in 
order  to  preserve  the  regularity  of  distance  and  uniformity 
of  the  dents  or  teeth,  and  to  render  their  action  less  un« 
certain,  he  cements  to  the  back  of  the  caoutchouc  or  India 
robber  a  piece  of  linen  commonly  called  brown  hoUand,  or 
ofter  like  doth;  and  he  then  states  that  the  doth  so  ce- 
mented to  the  caoutchouc  or  India  rubber  (the  teeth  being 
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1841.  inserted)  is  to  be  affixed  to  the  cylinder  or  board  of  tbe 
ordinary  carding  engine^  by  nails;  but  that,  if  it  (that  is, 
the  card)  is  to  be  affixed  by  cementing,  it  is  desirable  to 
remove  the  cloth.  The  principle,  therefore,  that  is  claimed, 
is,  the  use  of  the  elastic  substance  as  the  foundation  or 
fillet,  that  elasticity  being  restrained  and  rendered  less 
uncertain  either  by  the  cloth  back  or  by  the  cylinder  or 
board  to  which  the  card  is  attached  for  the  purpose  of 
being  worked.  Hancock's  invention  is  not  directed  to  the 
attainment  of  a  higher  degree  of  elasticity:  he  describes 
his  iuTcntion  to  consist  in  filling,  saturating,  and  com- 
bining Tarious  fibrous  substances,  in  their  manufiictnied 
and  unmanufactured  state,  with  a  composition  which 
leaves  to  the  fibres  sufficient  flexibility,  and  at  the  same 
time  unites  and  consolidates  them  into  one  mass,  thereby 
increasing  their  strength  and  durability,  and  producing  by 
these  means  a  nuinufacture  which  may  be  in  many  in- 
stances substituted  for  leather.  The  chief  merit  claimed 
for  the  plaintiff's  invention,  is,  that  the  article  he  uses  is 
more  elastic  than  leather,  more  equable,  and  more  durable. 
Hancock's  plan  is  for  a  mere  substitute  for  leather :  elssti- 
city  is  not  his  object ;  on  the  contrary,  the  small  portion  of 
India  rubber  solution  which  he  uses  is  deprived  of  any 
elasticity  it  may  possess  by  its  combination  with  the  other 
materiak  described ;  and  the  article  he  produces  is  more 
rigid  than  leather  itself.  Besides,  he  places  the  fibrous 
substances,  when  saturated  with  his  composition,  between 
two  layers  of  a  non-elastic  fabric.  There  are  two  objec- 
tions, therefore,  to  identifying  Hancock's  invention  with 
the  plaintiff's.  In  the  first  place,  Hancock  does  not  use 
India  rubber  at  all,  but  a  solution  of  India  rubber  com- 
bined  with  other  substances  that  are  entirely  destmcti?e 
of  its  elastic  properties ;  and,  in  the  next  place,  the  sub- 
stance that  is  saturated  with  this  composition  is  placed 
between  two  non-elastic  fiabrics :  whereas,  the  main  piin- 
^ple  of  the  plaintiff's  improvement,  is,  the  placing  a  layer 
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of  India  rubber  in  its  native  form  next  to  the  dents  or  1841. 
teeth^  so  as  to  impart  to  them  increased  elasticity.  Then^ 
if  the  phiintiff's  inyention  was  not  borrowed  from  Han- 
cock's^ there  was  no  evidence  of  any  other  mode  of  applying 
India  mbber  as  the  plaintiff  applies  it  before  he  obtained 
his  patent:  and  therefore  I  think  it  was  impossible  for  the 
juiy  to  come  to  any  other  conclusion  from  the  evidence 
before  them^  than  that  the  plaintiff  was  the  first  inventor 
of  the  article  in  question^  and  that  it  was^  at  the  time  of 
granting  the  patent^  new  as  to  the  public  use  and  exercise 
thereof  in  this  country. 

Then  comes  the  issue  that  is  raised  upon  the  fourth  plea^  sheet  and  top 
which  alleges  the  invention  to  be  unfitted  and  useless  for 
the  purpose  of  the  construction  of  sheet  cards  and  top 
cards.  As  to  this  there  was  evidence  on  both  sides — that 
on  the  defendants'  part^  however,  being  confined  to  the 
judgment  and  belief  of  the  witnesses  they  called ;  whilst 
the  plaintiff's  witnesses  also  spoke  of  experiments  having 
been  tried  and  found  to  succeed.  It  was  for  the  jury  to 
9xy  upon  which  set  of  witnesses  the  greater  reliance  might  • 
be  safely  placed :  and  I  have  heard  nothing  to  convince 
me  that  the  conclusion  they  have  arrived  at  is  wrong. 

^lere  then  remains  but  the  first  issue — whether  or  not  infringemeDt 
the  defendants  were  guilty  of  an  infringement  of  the 
plaintiff's  patent.  That  depends  upon  whether  the  article 
manufactured  by  the  defendants  is  in  substance  t^e  same 
at  that  made  by  the  plaintiff,  and  whether  the  defendants' 
plan,  though  in  some  degree  varying  from  that  of  the 
plaintiff,  is  not  in  substance  and  effect  directed  to  the 
attainment  of  the  same  result  by  the  same  means,  and  a 
mere  colourable  evasion  of  the  plaintiff's  patent  rights 
^th  abundant  evidence  before  them,  the  jury  have  de- 
cided that  tiie  defendants'  manufiftcture  was  substantially 
an  infringement :  and  it  seems  to  me  that  they  have  done 
well  in  so  dedding.  What  is  the  difference  between  the  two 
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1841.  methods?  The  plaintiff's  card  is  formed  by  the  inaertioii 
of  the  dents  or  teeth  in  a  fillet  or  sheet  composed  of  a 
slice  of  caoutchouc  or  India  rubber  cut  from  the  bkck  u 
imported  into  this  country  or  as  improved  by  being  nude 
more  compact  by  a  chemical  or  mechanical  process,  ce- 
mented to  a  piece  of  linen  or  brown  hoUand,  an  additional 
elasticity  being  given  to  the  teeth  by  the  India  rubber  in 
whidi  they  are  embedded.  The  defendants'  cardis  made 
by  inserting  the  dents  or  teeth  in  a  mixed  fiibric  that  hu 
previously  been  saturated  or  impregnated  with  a  sofailioaQf 
India  rubber,  and  made  compact  and  firm  by  rolling  after 
the  solvents  have  been  evaporated  by  exposure  to  the  at- 
mosphere :  the  object  equally  being  the  attainmoit  of  s 
greater  degree  of  dasticity  through  the  medium  of  the 
India  rubber  than  the  doth  would  possess  without  it.  The 
prindple  of  both  methods  is  the  same :  they  differ  onfy  in 
the  manner  of  applying  the  India  rubber.  I  therefore 
think  the  verdict  of  the  juxy  aflbming  the  infinngemeat 
was  right. 
▲Ucced  mUdi-  But  it  is  said  that  this  oondusion  of  the  jury  was  the 
»<^  »»dtof,«iiiiconrectne»intheim,deinwhichihee». 

was  presented  to  them.  The  objection  to  his  lordship'B  di- 
rection is,  that  he  refused,  after  having  fully  summed  up 
the  case  to  them  upon  the  various  issues  of  &ct  raised  upon 
the  record,  to  put  tcthem  certain  questions  that  were  sug- 
gested by  the  defendants'  counsd.  It  seems  to  me  that 
those  questions  were  in  substance  submitted  to  the  jury  so 
£»  as  the  record  justified;  and  that  it  was  no  part  of  the 
judge's  duty  to  put  them  in  the  form  that  was  desired  (sa 
the  part  of  the  defendants.  If  the  request  of  Ae  defend- 
ants' oounsdhad  been  complied  with,  the  plaintiffa  oounsd 
would  have  been  equally  entitled  to  call  upon  his  laodsh^ 
to  present  the  ease  according  to  his  particular  view;  sod 
then  there  must  have  been  aseoond  suBmiingup — a  course 
that  would  not  much  have  tended  to  the  oilightenment  of 
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the  jury.    Upon  ndsther  of  the  gronndB  snggesfed  ^  therefore,      ^  1841  • 
cb  I  think  the  defendant  entitled  to  have  his  rale  made 
absolate. 

Hauls,  J. — I  am  also  of  opinion  that  the  rule  obtained  A«  to  the  §▼!. 
in  this  case  mnat  be  diadnrged.  That  part  of  the  role-  ^^ 
wldeh  praya  tor  a  new  trial  on  the  gronnd  that  the  verdict 
JB  not  warranted  by  the  evidence,  depends  in  some  degree 
upon  the  sense  in  which  the  issues  are  to  be  understood; 
and  in  that  respeet  the  view  taken  by  the  court  seems  ta 
me  to  have  been  made  snffieiently  apparent  as  well  by  the- 
lemaiks  thrown  out  in  the  course  of  the  argument  as  by 
the  observations  ot  my  Lord  Chief  Justice  in  the  opinion 
he  has  pronoimced. 

In  order  to  determine  whether  or  not  the  verdict  has 
been  correctly  fbimd  fer  the  plaintiff  on  the  first  issue,  it 
is  neeessaxy  to  consider  what  it  is  that  was  the  subject  of 
the  defendants*  patent;  for,  if  that  be  in  substance  the 
same  as  the  article  for  which  the  plaintiff's  patent  was  ob- 
tained, the  defendants  have  been  guilty  of  an  infringement, 
and  the  verdict  for  the  plaintiff  on  that  issue  cannot  be  im- 
peached. By  their  specification  the  defendants  claim  to 
be  the  inventors  of  a  new  material  for  forming  the  backs 
of  cards ;  and  tiiey  describe  the  mode  of  preparing  it  thus, 
TO.  by  repeatedly  passing  a  woven  fiabric  of  a  peculiar  con- 
stmction  through,  and  saturating  it  with,  a  BohtHon  of 
OM>utchoac  or  India  rubber,  and  then  drying  it  in  order  to 
efiponte  the  solvents  and  leave  the  fiibric  impregnated  and 
coated  with  caoutchouc  or  India  rubber,  and  afterwards 
submitting  it  to  pressure;  and  the  object  they  describe  as 
bemg  to  render  the  fabric  so  dealt  with  ''extremely  elastic 
in  the  direction  of  the  thickness  of  the  fabric,  so  as  to  im- 
part, as  it  were,  elasticity  to  the  wire  teeth  when  set/' 
That  is,  in  effect,  producing  by  a  circuitous  process  a  doth 
a  layer  of  caoutchouc  or  India  rubber  on  each  side  of 
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1841.  it,  80  as  to  give  a  great  degree  of  elasticity  to  the  basis  of 
the  dents  or  teeth  of  the  card.  The  plaintiff,  by  his  speci- 
fication, claims  the  exclusive  right  of  making  cards  with 
caoutchouc  or  India  rubber  as  the  fillet  or  sheet  or  medimn 
'  in  which  the  dents  or  teeth  are  to  beset — ^the  object  being, 
like  that  of  the  defendants,  the  attainment  of  a  superior 
degree  of  elasticity  and  durability :  and,  in  describing  his 
mode  of  attaining  that  object,  he  states  that  he  inserts  the 
wire  dents  or  teeth  in  a  foundation  or  fillet  of  caoutchouc 
or  India  rubber — a  slice  of  India  rubber  in  its  natural 
state — and  that,  with  a  view  to  preserve  the  regularity  of 
distance  and  uniformity  of  the  dents  or  teeth,  and  to  render 
their  action  less  uncertain,  he  cements  to  the  back  of  the 
caoutchouc  or  India  rubber  a  piece  of  brown  hoUand  or 
other  like  doth.  The  use  of  the  linen  back  obviously  is, 
to  enable  the  operation  of  pricking  or  puncturing  the 
India  rubber  to  be  performed  with  greater  convenience 
and  regularity.  In  some  instances,  where  it  is  wished  to 
cement  the  India  rubber  back  to  the  cylinder  or  board,  in- 
stead of  fastening  it  with  nails,  it  is  said  that  it  is  desirable 
to  remove  the  doth :  but  that  does  not  render  the  use  of 
the  cloth  the  less  an  essential  part  of  the  process.  The 
evidence  was  abundantiy  suffident  to  justify,  and  indeed 
imperativdy  to  require  the  jury  to  find  for  the  plaintiff 
upon  that  issue. 
Alto  Hancock's  The  third  plea  denied  the  novdty  of  the  invention;  and 
^^"^  the  material  made  under  Hancock's  patent  is  relied  on  to 

sustain  that  plea.  That  Hancock's  patent  was  addressed 
to  the  same  object  as  that  of  the  plaintiff,  appears  to  me  to 
be  a  position  that  is  altogether  untenable.  The  material 
made  by  Hancock  possessed  no  dastidty,  that  is  to  say,  no 
considerable  degree  of  dastidty,  for,  everything  possesses 
it  to  some  extent :  and,  though  India  rubber  was  one  of 
the  component  parts  of  the  preparation  used  by  him,  the 
composition  might  as  well  be  called  a  preparation  of  sise,  <xt. 
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pmnice  stone,  or  any  other  of  the  ingredients^  as  India        1841. 
rabber,  for  it  had  entirely  lost  its  distinctiye  character  of 
India  rubber:  the  invention  was  merely  of  a  sort  of  artifi- 
cial leather. 

With  respect  to  the  fifth  issue,  as  to  the  want  of  parti- 
cokrity  in  describing  the  nature  of  the  invention  and  the 
mode  of  performing  it,  it  seems  to  me,  that,  applying  or- 
dioary  intelligence  and  common  sense  to  the  specification, 
the  description  is  sufficient. 

For  the  reasons  already  given^  it  seems  to  me,  that  the 
question  whether  the  invention  was  one  that  could  pro- 
perty be  the  subject  of  a  patent,  does  not  arise  on  the  third 
plea. 

The  motion,  so  far  as  it  relates  to  the  arrest  of  judgment,  As  to  the  ar- 
depends  upon  the  fourth  plea,  which,  after  setting  out  the  ^J^  ^"  '* 
specification  in  hsec  verba^  merely  states  that  sheet  cards 
and  top  cards  were,  before  and  at  the  time  of  granting  the 
letters  patent,  cards  for  carding  cotton  and  other  fibrous 
lubstances  within  the  meaning  of  the  said  letters  patent 
and  specification,  and  during  all  that  time  wete  ordinary 
cards  within  such  meaning,  and  in  general  and  known  use ; 
and  that  the  said  invention  was  and  is  unfitted  and  useless 
for  the  purpose  of  the  construction  of  sheet  cards  and  top 
cards  or  either  of  them,  as  claimed  and  described  in  and 
by  the  said  letters  patent  and  specification.  The  plainti£f 
takes  issue  upon  that  allegation;  and  that  issue  has  been 
fomid  for  him.  Upon  this  state  of  pleadings,  it  seems  to 
me  that  the  defendants  are  precluded  from  raising  the 
q[Qestion  whether  or  not  the  alleged  invention  was  the  pro- 
per subject  of  a  patent.  Whether,  supposing  we  could 
look  at  the  specification  as  set  out  in  that  plea,  it  would  be 
sofficient  to  raise  the  point  without  an  averment  that  the 
alleged  invention  was  not  a  new  manufacture  within  the 
statate  of  James,  is  a  question  which  we  are  not  called 
i^OQ  to  decide.    Had  the  defendants  meant  to  raise  that 
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I84I. 


At  to  the  al- 
leged  miidiree* 
tioo. 


qfuestion,  the  plea  would  liaTe  contained  aadi  aa  arep- 
meiit  (18).  Bat,  aasamiiig  that  the  spedficatioii  aet  oat  in 
the  plea  is  sufficient  to  shew  the  inyentum  to  be  a  maun* 
fiicture  within  the  statute,  it  may  be  that  the  pateat  is 
good,  or  it  may  be  that  it  is  bad;  for^  it  does  not  ftDow 
that  BO  other  i^eeification  was  duly  inrolled.  The  plea 
does  not  shew  whether  it  is  the  insufficiency  of  the  sped* 
fication  that  is  relied  on,  or  the  £sct  of  the  inTontion  itsdf 
not  being  a  new  manubcture  within  the  meaning  of  the 
statute:  and,  after  an  issue  joined  upon  the  only  msteml 
allegatioB  in  that  plea  has  been  found  against  them,  I  do 
not  think  it  is  competent  to  the  defiendants  to  pray  in  aid 
tiie  introductory  matter.  In  my  opinion,  the  question  u 
to  the  validity  of  the  patent  is  not  raised  upon  this  record; 
and  therefore  there  is  no  ground  for  arresting  the  judgment 
The  next  and  only  remaimng  question  aiises  upon  the 
manner  in  which  the  case  was  left.  It  is  said  that  the 
questions  suggested  by  the  defondants*  counsel  on^t  to 
have  been  presented  to  the  jury.  Although  it  may  some- 
times be  convenient  to  put  to  the  jury  a  question  that  ii 
not  strictly  upon  the  record,  still  it  is  an  informal  and 
irregular  proceeding,  and  one  that  can  only  be  adopted 
with  the  consent  of  the  parties ;  and  it  is  a  course  that,  in 
my  opinion,  should  be  limited  to  cases  where  the  questum 
to  be  put  is  susceptible  of  a  short  and  easy  answer  one 
way  or  tiie  other.  But,  where  it  is  likely  to  lead  to  much 
and  consideration,  and  particularly  where  the 


(18)  The  defendants  did  intend 
to  raise  die  question ;  and  proposed 
to  plead  ''  tliat  the  said  soppoeed 
invention  in  the  declaration  men- 
tioned loaff  not,  at  the  time  of 
making  and  granting  the  said  let- 
ters patent,  or  of  the  said  petition 
therein  mentioned,  a  new  wumtfae' 
ture  tDiihm  the  realm  of  England, 
according  to  ike  form  of  ike  <to- 


inte  m  enek  eaee  made  and  frO' 
vided^'-^-^veri/eatkn,  Ajodgeat 
chambers,  however,  thooghttheples 
unnecessary,  and  refused  to  aUowit 
with  the  third,  hut  put  the  defend- 
ants to  their  election.  Such  a  plea 
was  allowed  in  the  subsequent  caie 
of  Walton  T.  Batfman :  see  p.  l^t 
note  (19). 
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leoord  itielf  presents  materials  enough  for  the  exercise  of 
the  judgment  of  the  juij^  I  think  the  practice  little  calcu- 
lated to  advance  the  justice  of  the  case.  It  is  not  neces- 
nry,  nor  indeed  is  it  reasonable  to  expect,  that  twelve 
jarors  shoold  arrive  at  the  same  conclusion  by  following 
ihe  same  coarse  of  reasoning.  Wiih  regard  to  the  que»- 
tkms  themselves^  it  appears  to  me  that  the  first  might 
have  been  answered  ather  way  without  affecting  the 
points  in  iaane^  or  determining  the  rights  of  the  parties ; 
ttxr,  there  was  no  doubt  that  the  mode  of  saturating  prac* 
tiaed  by  the  defendants  was  known  to,  and  practised 
hy,  Hancock^  but  the  compound  used  by  the  latter  was 
totally  different :  and  the  second  had  already  in  substance 
be^  presented  to  the  jury.  I  think  there  was  no  misdi* 
rectionj  and  no  one  ground  upon  which  this  rule  can  be 
lapported. 

Bule  discharged  (19). 


184h 


Walton 

V. 

Ponuu 


(19)  In  Walton  v.  Bateman,  an 
adkm  for  an  infringement  of  ^ 
nme  patent,  where  the  question 
was  properiy  raised  upon  the  re- 
cord, Cresswell,  J.,  before  whom 
the  caose  was  tried  (at  the  sittings 
at  Weatnmiflter  after  Easter  Term, 
1842),  intimated  a  decided  opinion 
that  the  specification  was  sufficient, 
and  diat  the  plaintiff's  inrention 
was  a  new  mannfactmie  within  the 
statute.  The  evidence  was  substan- 
tially ihe  same  as  that  given  in 
Walton  y .  Potter,  and  the  jury  came 
to  the  same  conclusion.  A  bill  of 
exeeptioDs  was  tendered  to  the 
nding  of  the  learned  judge. 

In  The  Queen  v.  Walton,  a  scire 
&cias  to  repeal  the  patent  in  ques- 
tioQ,  which  was  tried  before  Lord 
BcDDian,  C.  J.,  and  a  special  jury, 
at  the  sittings  at  Westminster  after 
Trinity  Term,  1842,  a  veidict  was 


found  for  the  Crown.  Upon  that 
trial  the  evidence  was  substantially 
the  same  as  that  given  on  the  former 
occasions,  with  the  exception  of 
the  following  report,  extracted  ftom 
the  proceedings  of  the  Royal  In- 
stitution, published  (in  1826)  in 
No.  41  of  the  Journal  of  Science 
and  Art: — 

"Friday,  February  Srd.  The 
members  held  their  first  weekly 
meeting  at  half  past  eight  o'clock. 
[Upwards  of  three  hundred  persons 
were  proved  to  have  been  present 
at  this  meeting.]  In  tiie  lecture- 
room  were  exhibited  a  great  va- 
riety of  specimens  of  caoutehouc  or 
elastic  gum  in  all  its  states,  from 
the  uncoagulated  crude  sap  of  the 
tree  to  that  of  perfect  purity  and 
aggregation,  and  also  as  united  to 
various  fiibiics,  producing  a  variety 
of  strong,  flexible,  and  perfectly 
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Friday, 
Nov.  I9tk. 


Aldridoe  V.  The  Great  Western  Railway  Company. 

In  case  agtinst  ^  ^^^  ^^  >^  actioH  OH  the  caso  wherdn  the  plaintiff 
a  raUway  com-  gQught  to  recoTer  fipom  the  defendants  the  sum  erf  60/.  18»., 

panyforaocare-        ^^  ' 

lessiy,  negti-  being  the  yalne  of  a  stack  of  beans  belonging  to  the  plain- 
tiff which  was  destroyed  hj  fire  on  the  16th  April  1889^ 
in  consequence  of  the  emission  of  certain  sparks  of  fire 

directing  an 

engine  on  their  railway,  that  a  stack  of  beans  standing  on  a  field  adjoining,  belonging  to  the 
plaintiff,  was  destroyed  by  fire  emitted  from  the  engine,  the  fi^ts  were  stated  for  the  opinion  ot 
the  court  under  the  statute,  who  were  to  direct  a  verdict  for  the  plaintiff,  or  a  nonsuit,  as  they 
should  think  fit.  The  case  stated,  amongst  other  &cts,  that  the  engines  and  boilers  nsed  upon 
the  railway  (under  the  authority  of  an  act  of  parliament)  were  such  as  were  usually  employed 
on  railways  for  the  purpose  of  propelling  the  trains  and  carriages  thereon ;  and  that  the  engine 
from  which  the  sparks  flew  which  set  fire  to  the  plaintiff's  stack,  was  at  the  time  used  in  the 
ordinary  manner  and  for  the  purposes  authorised  by  the  act  of  parliament : — Held,  that,  though 
the  fiKts  stated  were  not  sufficient  to  justify  ih»  etmrt  in  inferring  negligence,  there  was  not 
such  an  entire  absence  of  evidence  of  negligence  as  to  enable  them  to  direct  a  nonsuit. 


gently,  and  im- 
properly (by 
their  senrants) 
managing  and 


water-tight  materialsy  some  being 
of  extreme  delicacy,  and  others  of 
great  thickness  and  strength.  These 
were  furnished  by  Mr.  Thomas 
Hancock,  who  has  had  peculiar 
opportunities  of  manipulating  with 
this  substance,  and  possesses  the 
knowledge  of  a  process  by  which 
it  can  be  rendered  fluid,  and  yet 
retain  the  power  of  hardening  and 
assuming  its  elastic  state  again. 
Mr.  Faraday  explained  the  nature 
of  caoutchouc,  and  gave  the  results 
of  an  analysis  of  the  unchanged  sap. 
The  various  specimens  of  cotton, 
silk,  linen,  leather,  felt,  woollen, 
&C.,  which  were  upon  the  table, 
had  been  rendered  water-tight  by 
the  intenrention  of  a  layer  of  caout- 
chouc between  two  layers  of  the 
fiibric,  as,  for  instance,  cotton  or 
silk,  and  the  adhesion  was  so  per- 
fect that  the  substance  seemed  but 
as  one  web.  The  perfect  retention 
of  water  by  these  substances  was 
shevm  by  a  calico  bag,  into  which 


a  quart  of  water  had  been  intro- 
duced, and  the  opening  doeed  up; 
not  a  drop  or  particle  of  nsoistore 
could  be  perceived  on  the  exterior, 
though  the  bag  was  much  handled 
and  pressed. 

"  When  several  folds  of  calico^ 
linen,  or  canvass  were  cemented 
together  by  this  substance,  a  mate- 
rial was  produced  answering  many 
of  the  purposes  of  leather,  and  sur- 
passing it  in  value  in  numerooa 
a^lications.  Its  use  in  the  ood- 
struction  of  the  conaeeltfi^  hamJU 
for  maehi$iery,  and  eardJUUU,  has 
been  tried  and  approved  of. 

"  In  consequence  of  the  manner 
in  which  the  caoutchouc  is  applied, 
no  limit  occurs  as  to  the  form  or 
size,  or  delicacy,  or  strength  of  the 
water-tight  vessels  or  things  which 
may  be  made ;  it  is  equally  applic- 
able to  the  doak  and  the  caravan 
cover,  to  the  most  ornamented 
flower  Vase,  and  the  atroQgest 
water-bucket*' 
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from  one  of  the  railway  engines  belonging  to  the  de-        1841. 
fendants  in  its  passage  along  the  Great  Western  Bailway     aloiwdob 
near  to  a  field  of  the  plaintififs.  situate  in  the  connty  of    _     ;^ 
Backingham,  in  which  the  stack  was  then  standing;  and     WctTSRif 
also  the  snm  of  1/.  10».  for  expenses  incurred  by  the  plain- 
tiff in  endeaTouring  to  put  out  the  fire. 

The  declaration  stated  that  the  plaintiff"^  theretofore^  to     DecUration. 
witj  on  the  16th  April,  1889,  was  lawfully  possessed  of  a 
certain  rick  or  stack  of  beans  containing  divers,  to  wit, 
forty  quarters  of  beans,  of  great  value,  to  wit,  of  the  value 
of  70/.,  then  standing  and  being  in  and  upon  a  certain 
field  or  parcel  of  land  of  the  plaintiff  situate  in  the  county 
of  Bucks,  and  near  to  a'  certain  railway  or  railroad  there 
used  and  employed  by  the  defendants  for  the  purpose  of 
driving  and  propelling  fiN>m  time  to  time  in  and  along  the 
same  certain  steam  carriages  and  engines  containing  fire 
and  igneous  matter,  to  wit,  in  the  county  aforesaid ;  that 
the  defendants  were  also  then,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  in  the  county  aforesaid,  possessed  of  a 
certain  steam  carriage  and  engine  containing  fire  and 
igneous  matter,  which  was  then  driven  and  propelled  in 
and  along  the  said  railway  or  railroad  near  to  the  said  lick 
or  stack  of  the  plaintiff,  and  was  then  under  the  care  and 
management  of  certain  persons  then  servants  and  agents 
of  the  ddTendants,  who  were  then  and  there  regulating  and 
directing  the  same :  yet  the  defendants,  by  their  said  ser- 
vants and  agents,  then  and  there  so  carelessly,  negligently ^ 
and  improperly  managed  and  directed  their  said  steam  car^ 
.Hage  and  engine^  and  the  said  fire  and  igneous  matter  therein 
then  contamed  as  aforesaid,  that,  by  and  through  the  care- 
lessness, negligence,  and  improper  conduct  of  the  defend- 
ants, by  their  said  servants  and  agents  in  that  behalf^ 
divers  sparks  of  fire  and  divers  portions  of  the  said  fire  and 
igneous  matter  then  and  there  passed  and  flew  from  and  out 
of  the  said  steam  carriage  and  engine  of  the  defendants,  to. 
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into,  and  apon  the  said  ride  or  stack  q£  the  plaintiff;  and 
by  means  thereof  the  said  rick  or  stack  of  the  jdaintiff, 
being  of  the  value  aforesaid,  then  and  there  became  ig* 
nitedy  and  was  thereupon  and  by  means  of  the  premises 
then  ai^  there  wholly  bumtj  consumedj  and  destroyed, 
and  by  means  thereof  the  plaintiff  had  wholly  lost  and 
been  deprived  of  the  use  and  benefit  of  his  said  rick  or 
stack  of  beans,  and  was  and  is  otherwise  greatly  iiquied 
and  aggrieved  &c. 

The  defendants  pleaded  not  guilty. 

The  facts  were  stated  for  the  opinion  of  the  court,  under 
a  judge's  order,  pursuant  to  the  statute  8  ft  4  Will*  4,  c 
42,  s.  25,  as  foUows : — ^The  defendants  are  a  c(Hapany  duly 
incorporated  by  ibm  name  of  ''The  Great  Western  Bsilway 
Company'^  under  and  by  virtue  of  an  act  of  parlisinent 
passed  in  the  5  ft  6  Will.  4^  c.  cvii,  intituled  ''An  Act  fiir 
making  a  Railway  firom  Bristol  to  join  the  London  and 
Birmingham  Railway  near  London,  to  be  called  The  Great 
Western  Railway,  with  Branches  tkerefirom  to  the  Towdi 
of  Bradford  and  Trowbridge,  in  the  C!ounty  et  WHts." 
The  railway  which  the  defendants  have  made  under  the 
provisions  of  this  act  extends  along  the  extremity  ol^  and 
immediately  adjoins,  a  field  of  the  plaintiff  situate  in  the 
parish  of  Bumham,  in  the  county  of  Buckingham ;  and  at 
the  South  Eastern  extremity  of  this  field  the  plaintiff  had 
erected  the  stack  of  beans  mentioned  in  the  declaration,  at 
the  distance  df  about  eleven  yards  firom  the  rails  on  which 
the  railway  carriages  and  engines  of  the  company  mn; 
the  said  stack  being  placed  dose  adjoining  the  boundary 
or  fence  of  the  said  railway. 

The  stack  of  beans  in  question  contained  about  forty 
quarters  of  beans,  and  was  ignited  by  means  of  certain 
sparks  of  fire  which  were  emitted  fix>m  one  of  the  engines 
of  the  defendants  which  passed  along  the  railway  near  the 
spot  above  mentioned,  about  half  past  five  o'dock  in  the 
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afternoon  of  Tnesday,  the  16tli  April  1889,  and  fhe  whole 
was  in  conaeqaence  consumed,  with  some  of  the  fence  rails 
adjoining.  v. 

The  engines  and  boilers  used  upon  the  said  railway  are     Wkstbrh 
•Qch  as  are  nsually  employed  on  railways  for  the  purpose   ^^^J'^^^^^ 
of  pxopelling  the  trains  and  carriages  thereon;  and  the  M^uraaUyem- 
engine  firom  which  the  sparks  flew  which  set  fire  to  the  ^^^^^ 
fltadL  in  question,  was  used  at  that  time  in  the  ordinary 
manner,  and  for  the  purposes  authorized  by  the  act  of 
parliament. 

By  the  189th  section  of  the  act  above  referred  to  the  MateriaicUusct 
eompany  were  empowered  to  regulate  the  passage  on  the  ^  ^^^ 
nilwmy,  and  manage  and  direct  the  use  thereof.  Sy  the 
190th  and  the  191st  sections,  the  carriages  and  engines 
used  on  the  said  railway  are  placed  under  the  entire  di- 
reedon,  control,  and  approval  of  the  company.  And  by 
the  192nd  section,  the  boilers  [furnaces  ?]  of  all  the  engines 
used  on  the  said  railway  are  required  to  be  so  constructed 
as  to  consume  their  own  smoke. 

The  question  for  the  opinion  of  the  court  was — ^whether,  Qaetdon. 
under  the  circumstances  above  set  forth,  the  action  could 
be  maintained,  and  whether  the  defendants  were  liable  to 
make  compensation  to  the  plaintiff  for  the  loss  sustained 
by  him  in  consequence  of  the  destruction  of  the  said  stack 
of  beans :  if  the  court  should  be  of  opinion  that  the  de- 
fendants were  so  liable,  then  the  defendants  agreed  that 
judgment  herein  should  be  entered  against  them  by  con- 
fession for  the  sum  of  62/.  Ss.,  as  damages  herein,  immedi- 
ately after  the  decision  of  the  case,  or  otherwise,  as  to  the 
court  should  seem  meet,  and  that  judgujent  be  entered 
aooordingly :  but,  if  the  court  should  be  of  the  contrary 
opinion,  then,  the  plaintiff  agreed  that  judgment  as  in  the 
case  of  a  nonsuit  should  be  entered  against  him.    And  it 
was  agreed  that  the  case  might  at  the  request  of  either 
party  be  turned  into  aspedal  verdict,  and  the  record  made 
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up  and  the  verdict  of  a  jury  taken  for  tiiat  purpose  if  ne- 
cessary (20). 

The  case  now  came  on  for  ai^ament. 

ChanneUj  Serjeant,  for  the  plaintiff. — ^There  is  nothing  in 
the  fiicts  to  take  this  case  ont  of  the  ordinary  role  that  a 
man  must  so  use  his  own  rights  and  property  as  to  do  no 
injury  to  those  of  his  neighbour  (21).  Inevitable  necessity 
forms  the  only  exception :  and  it  lies  on  the  defendants  to 
shew  it — Weaoer  v.  Ward,  Hob.  134.  In  Lambert  y.Betseif, 
T.  Kaym.  422,  it  is  said,  that,  '^  In  all  dvil  acts  the  law 
doth  not  so  much  regard  the  intent  of  the  actor  as  the 
loss  and  damage  of  the  party  suffering;  and  therefore, 
Mich.  6  E.  4.  7  a.  pi.  18,  Trespass  quare  vi  et  armis  dan- 
sum  firegit  et  herbam  suam  pedibus  conculcando  con- 
sumpsit  in  six  acres.  The  defendant  pleads  that  he  hath 
an  acre  lying  next  the  said  six  acres,  and  upon  it  a  hedge 
of  thorns,  and  he  cut  the  thorns,  and  they  ipso  invito  fell 
upon  the  plaintiff's  land,  and  the  defendant  took  them  off 
as  soon  as  he  could,  which  is  the  same  trespass;  and  the 
plaintiff  demurred;  and  adjudged  for  the  plaintiff;  for. 


(20)  The  point!  marked  for  ar- 
gument were  as  follow : — 

For  the  plaintiff— that  there  was 
nothing  in  the  act  of  parliament 
incorporating  the  company  to  exo- 
nerate them  horn  their  liahility  to 
indemnify  the  plaintiff  for  the  in- 
jmy  to  his  property  caused  by  their 
engine ;  that  the  defendants  were 
liable  on  the  general  principle  that 
each  person  must  so  use  his  own 
property  as  not  to  injure  that  of 
another ;  and  that  the  facts  of  the 
case  disclosed  ponUve  negUgence 
on  the  part  of  the  defendants. 

For  the  defendants — ^that  the 
action  was  not  maintainable  with- 
out some  wrongful  act  or  omission 


by  the  defendants;  that  the 
disclosed  neither  negligence  nor 
improper  conduct  on  their  part, 
and  that  that  cannot  be  regarded 
as  a  nuisance,  or  wrongfiil,  which  ia 
authorized  by  an  act  of  parliament; 
that  the  defendants  were  not  an- 
swerable for  unavoidable  aoddent ; 
and  that  it  did  not  appear  that  il 
was  necessary,  or  even  convenient^ 
to  the  occupation  of  the  plaintiflTa 
field  that  the  stack  should  have 
been  placed  so  near  the  railway,  or 
within  reach  of  the  sparks  from  the 
engines. 

(21)  See  Chadwick  v.  IVower,  8 
Scott,  1,6  New  Claaes,!. 
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though  a  man  doth  a  lawful  thing,  yet^  if  any  damage  do 
hereby  befal  another^  he  shall  answer  it^  if  he  could  have 
avoided  it.  As,  if  a  man  lop  a  tree^  and  the  boughs  fall 
upon  another  ipso  invito^  yet  an  action  lies.  If  a  man 
shoot  at  bntta,  and  hurt  another  unawares,  an  action  lies. 
I  have  land  throngh  which  a  river  runs  to  turn  your  mill; 
and  I  lop  the  shaUows  growing  upon  the  river  side,  which 
accidentally  stop  the  water,  so  as  your  mill  is  hindered,  an 
action  lies.  If  I  am  building  my  own  house,  and  a  piece 
of  timber  falls  on  my  neighbour's  house  and  breaks  part 
of  it,  an  action  lies.  If  a  man  assault  me,  and  I  lift  up 
my  staff  to  defend  myself,  and  in  lifting  it  up  hit  another, 
an  action  lies  by  that  person,  and  yet  I  did  a  lawful  thing. 
And  the  reason  of  all  these  cases  is,  because  he  that  is 
damaged  ought  to  be  recompensed.  But  otherwise  it  is 
in  criminal  cases;  for,  there,  actus  non  facit  reum  nisi 
mens  sit  rea.''  Anonymous,  1  Yentris,  295,  Underwood  v. 
Hemtm,  1  Str.  596,  Tubervil  v.  Stamp,  1  Salk.  13,  1  Ld. 
Baym.  264,  and  Dickinson  v.  Watson,  Sir  T.  Jones,  205, 
are  authorities  to  the  same  effect.  In  Wakeman  v.  Robin- 
son, 8  Moore,  63,  1  Bing.  218,  it  was  held  that  no  action 
can  be  supported  for  an  injury  arising  from  an  unavoid- 
able accident;  but,  if  blame  can  be  imputed  to  the  party 
causing  it,  he  is  liable,  although  he  had  no  intent  to  injure. 
'"The  doctrine,"  said  Dallas,  C.  J.,  ''  as  applicable  to  ac- 
tions of  this  description,  is,  that  no  man  can  be  excused 
of  a  trespass,  unless  he  can  justify  that  the  act  complained 
of  arose  entirely  without  his  default ;  and,  if  that  justifica- 
tion be  proved,  it  is  an  answer  to  the  trespass.''  No  doubt, 
here,  trespass  would  have  lain  against  the  driver  of  the 
engine  which  occasioned  the  injury;  and  no  plea  that  he 
could  plead  would  amount  to  an  excuse,  that  did  not  shew 
him  to  have  been  entirely  without  fault.  Thus,  in  Scott 
T.  Shepherd,  8W0s.403,  Blackstone,  J.,  says:  ''The  law- 
fofaiess  or  unlawfulness  of  an  act  is  not  the  criterion  be- 
tween these  two  actions  [case  and  trespass],  for,  a  man 
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1841,       may  become  an  immediate  trespasser  vi  et  armis  by  doing 

Aldkidos     ^  lawful  act;  as^  if  a  man^  in  doing  an  act  lawful  in  itself^ 

.^  *•  hurts  another  by  accident,  misfortune,  and  against  the  will 

Western      of  the  actor^  yet  he  shall  be  answerable  in  trespass  vi  et  armis 

for  immediate  injury  done;  unless  the  injury  was  inevi* 


table — 27  Hen.  7,  28  a.,  1  Str.  696^  and  many  other  cases 
in  the  books  to  this  purpose/'    In  Dixon  y.  Betty  5  M.  &  S. 
198,  it  is  said  that  the  law  requires  of  persons  having  in 
their  custody  instruments  of  danger^  that  they  should  keep 
them  with  the  utmost  care :  in  that  case,  the  defendant, 
being  possessed  of  a  loaded  gun,  sent  a  young  girl  to  fetch 
it,  with  directions  to  take  the  priming  out,  which  was 
accordingly  done,  and  an  injury  accrued  to  the  plaintiff's 
son  in  consequence  of  the  girl's  presenting  the  gun  at 
him  and  drawing  the  trigger,  when  the  gun  went  off:  and 
it  was  held  that  the  defendant  was  liable  to  damages  in  an 
action  on  the  case,     [llndal,  C.  J. — Suppose  this  were  an 
action  for  injury  arising  firom  the  carelessness  of  the  de- 
fendant's servant,  in  driving  against  the  plaintiff's  carriage; 
there,  trespass  would  lie  against  the  servant,  and  inevitable 
accident  would  be  the  only  excuse:  but,  where  case  is 
brought  against  the  master  for  the  injury  resulting  from 
the  negligence  of  his  servant,  negligence  must  be  proved. 
The  inquiry  in  these  cases  always  is  whether  there  has 
been  negligence  or  not.]     The  allegation  of  negligence  is 
introduced  merely  for  the  purpose  of  shewing  that  the 
act  is  not  charged  to  have  been  wilful  and  malicious.   But, 
here,  the  case  does  find  negligence.    If  railway  engines 
are  liable  to  emit  sparks,  the  company  are  clearly  guilty 
of  negligence  if  they  omit  to  take  proper  precautions  to 
prevent  accidents  of  this  sort.     [Tmdal,  C.J. — ^If  this  case 
had  gone  to  trial,  and  it  had  appeared  that  fires  firequently 
resulted  from   the  same  cause,   that  might  have  been 
ground  for  the  jury  to  infer  negligence.    But  how  can  we 
assume  negligence  without  any  evidence  on  the  subject  ?] 
In  Christie  v.  Grigg$,  2  Camp.  79,  in  an  action  against 
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the  proprietor  of  a  stage-coach  for  negligence  whereby 
the  coach  broke  down^  and  the  plaintiff^  travelling  by  it  as 
a  passenger^  was  hurt;  it  was  held  to  be  prim&  facie 
enough  to  give  evidence  of  the  coach  having  broken  down^ 
from  which  negligence  will  be  inferred.  So^  here^  the  case 
diKloses  a  sufficient  primfi  facie  case  of  negligence. 
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Ban^Hts,  Serjeant^  for  the  defendants. — The  plaintiff  was 
bound  to  shew  negligence.  The  case  in  effect  shews  the 
contrary;  for^  it  states  that  the  engines  used  upon  the 
raihray  are  such  as  are  usually  employed  on  railways  for 
the  purpose  of  propelling  the  trains  and  carriages  thereon ; 
and  that  the  engine  firom  which  the  sparks  flew  that  did  the 
mischief  was  used  at  the  time  in  the  ordinary  manner  and 
for  the  purposes  authorized  by  the  act  of  parliament.  That 
dearty  cannot  be  negligence  which  is  done  in  pursuance 
of  the  act:  The  Kinff  r. Pease,  4iB.&  Ai.  SO,  llf.&M.  690. 
There^  by  an  act  (1  &  2  Geo.  4,  c.  xUv)  reciting  that  a  rail- 
way between  certain  points  would  be  of  great  public  utility^ 
and  would  materially  assist  the  agricultural  interest  and 
the  general  traffic  of  the  country,  power  was  given  to  a 
company  to  make  such  railway,  according  to  a  plan  depo- 
nted  with  the  clerk  of  the  peace,  from  which  they  were 
not  to  deviate  more  than  one  hundred  yards.  By  a  sub- 
sequent act  (4  Geo.  4,  c.  xxxiii),  the  company,  or  persons 
authorized  by  them,  were  empowered  to  use  locomotive 
engines  upon  the  railway.  The  railway  was  made  parallel 
and  adjacent  to  an  antient  highway,  and  in  some  places 
came  within  five  yards  of  it.  It  did  not  appear  whether 
or  not  the  line  could  have  been  made  in  those  instances 
to  pass  at  a  greater  distance.  The  locomotive  engines  on 
the  railway  frightened  the  horses  of  persons  using  the 
highway  as  a  carriage-road.  On  indictment  against  the 
company  for  a  nuisance,  it  was  held  that  this  interference 
^th  the  rights  of  the  public  must  be  taken  to  have  been 

contemplated  and  sanctioned  by  the  legislature,  since  the 
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words  of  the  statute  anthorizing  the  use  of  the  engines 
were  unqualified;  and  that  the  public  benefit  derived 
from  the  railway  (whether  it  would  have  excused  the 
alleged  nuisance  at  common  law  or  not)  shewed  at  least 
that  there  was  nothing  unreasonable  in  a  clause  of  an  act 
of  parliament  giving  such  unqualified  authority.  At  all 
events,  there  was  equal  negligence  on  the  plaintiff's  part, 
in  placing  his  stack  so  near  the  railway. 


Channellj  Serjeant,  was  heard  in  reply. 

TiNDAL,  C.  J. — I  cannot  help  thinking  that  the  state- 
ment of  facts  submitted  to  us  is  insufficient  to  enable  us 
to  come  to  any  just  conclusion.  The  argument  urged  on 
the  part  of  the  defendants  goes  to  shew  that  the  plaintiff 
ought  to  be  nonsuited.  I  am  not,  however,  prepared  to 
say  that  there  is  no  evidence  of  negligence :  I  cannot  say 
that  the  very  circumstance  of  fire  being  emitted  from  an 
engine  does  not  amount  to  carelessness.  Neither  am  I 
prepared  to  say  that  the  verdict  ought  to  be  entered 
for  the  plaintiff :  to  entitle  him  to  recover,  he  is  bound  to 
shew  some  carelessness  on  the  part  of  the  defendants,  or 
circumstances  whence  the  jury  may  infer  carelessness. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  It  never  was 
intended  that  mere  matters  of  fact  should  be  presented  in 
this  way  for  the  opinion  of  the  court. 


Maule,  J. — ^Inconvenience  may  arise  firom  the  court 
being  divided  in  opinion  upon  questions  of  fact.  In  this 
case  I  agree  with  my  Lord  that  the  plaintiff  ought  not  to 
be  nonsuited  upon  such  a  state  of  facts  as  is  here  pre- 
sented ;  but  that  the  matter  should  go  to  a  jury. 

Case  withdrawn. 
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SiEVERs  V.  BoswELL  and  Others.  Fridajf, 

TNov,  \9th. 
HIS  was  an  action  of  debt  to  recover  50/.  as  money  had  Where  money 

and  received  by  the  defendants  for  the  use  of  the  plaintiff^  cr^Itor  toln- 
and  on  an  account  stated.    The  defendants  pleaded — first,  f "*^* j'JUJnfc. 
ne?er  indebted — secondly,  that,  before  the  accruing  of  the  ropt*«  ccrtia- 
debt  and  causes  of  action  m  the  declaration  mentioned,  acate  so  obtain- 
that  is  to  say,  on  the  4th  July,  1835,  a  fiat  in  bankruptcy     to^^  action 
iasaed  against  the  plaintiff,  under  which  he  was  duly  de-  fo'  »on«y  had 
dared  a  bankrupt,  and  that  one  James  Clark  was  duly  ap-  brought  by  a 
pointed  official  assignee,  and  the  defendant  Boswell  creditors'  recover^ba^ 
assignee  of  the  estate  and  effects  of  the  plaintiff;  that  they  ^/hfrn 'tTdt 
required  the  defendants  to  pay  them  the  money  mentioned  ftndant  pleaded 

.  ^  "^  "^  that  the  money 

iQ  the  declaration ;  and  that  the  said  assignees,  bemg  en-  had  been  de. 
titled  to  the  said  money,  the  defendants,  on  the  15th  May,  ^^  to  the  m- 
1840,  and  before  the  commencement  of  the  suit,  paid  «8[n«" '^^fo'* 

'   ■^  tne  commence* 

them  the  same  in  satisfaction  of  the  causes  of  action  in  ™«°t  ofthe  ac. 

I      1     1  •  -I       rm         f-      •«»••       "!•  ^^^ :— Held,  a 

the  declaration  mentioned.  The  plaintiff  joined  issue  on  sufficient  an- 
the  first  plea,  and  to  the  second  plea  replied  that  the  '^^^' 
assignees  were  not  entitled  to  the  debts  and  causes  of 
action  in  the  declaration  mentioned,  or  any  of  them.  Issue 
thereon.  The  cause  came  on  to  be  tried  before  Tindal, 
C.  J.,  at  the  sittings  for  Middlesex  after  Michaelmas  Term, 
1840,  when  a  verdict  was  found  for  the  plaintiff  for  60/. 
damages,  and  costs  of  suit,  subject  to  the  opinion  of  the 
court  upon  the  following  case : — 

On  the  4th  July,  1835,  a  fiat  in  bankruptcy  was  issued 
against  the  plaintiff,  under  which  he  was  duly  declared  a 
bankrupt  by  Joshua  Evans,  Esq.,  one  of  the  comnussioners 
of  the  Court  of  Bankruptcy,  who  on  the  same  day  duly 
appointed  one  James  Clark  to  be  the  official  assignee  of 
the  plaintiff's  estate  and  effects  under  the  said  fiat;  and  at 
the  first  meeting  of  the  creditors  of  the  plaintiff  duly  holden 
the  defendant  Boswell  was  nominated  and  chosen  by  the 
major  part  in  value  of  the  creditors  of  the  plaintiff,  who 
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1641.        had  under  the  said  fiat  proved  their  debts  to  be  10/.  and 
81BVBR8       upwards,  to  be  assignee  of  the  estate  and  effects  of  the 

_   V.  plaintiff,  and  which  said  choice  was  doly  ratified  and 

B08WXLL.  ^        , 

confirmed. 

The  plaintiff,  at  the  time  he  was  declared  bankrupt,  was 
indebted  to  the  three  defendants,  who  then  carried  on 
business  as  coal  merchants  in  copartnership  together,  in 
the  sum  of  828/.  17s.  2d.,  and  the  defendants  then  refuted 
to  sign  his  certificate;  but,  in  August,  1836,  the  defendant 
Boswell  undertook  to  obtain  the  signatures  to  the  certifi- 
cate of  himself  and  the  two  other  defendants  his  copart- 
ners, in  consideration  of  the  plaintiff's  paying  to  him 
200/.,  25/.,  part  of  the  amount,  to  be  paid  down  immediately 
in  money,  and  the  remaining  175L  to  be  paid  by  instal- 
ments of  25/.  each,  at  interrals  of  three  months,  and  the 
payment  of  the  said  sum  of  175/.  to  be  secured  by  the 
plaintiff's  warrant  of  attorney  to  the  defendants,  and  by 
his  accepting  seven  bills  of  exchange  as  a  further  security, 
for  26/.  each,  payable  at  intervals  of  three  months  firom 
each  other. 

On  the  10th  August,  1886,  in  order  to  induce  the  de- 
fendants to  sign  the  plaintiff's  certificate  of  conformity, 
the  plaintiff  paid  the  defendant  Boswell  25/.  in  money,  and 
duly  executed  a  warrant  of  attorney  for  175/.  to  the  defend- 
ants, and  accepted  seven  bills  of  exchange  drawn  by  the 
defendants  on  the  plaintiff,  for  25/.  each,  payable  at  inter- 
vals of  three  months  firom  each  other,  and  delivered  such 
warrant  of  attorney  and  bills  so  accepted  to  the  defendants; 
and  thereupon  the  defendants,  on  the  same  day,  signed 
the  plaintiff's  certificate,  and  the  same  was  afterwards 
duly  allowed  by  the  Court  of  Beview.  The  first  of  the 
said  seven  bills  of  exchange  fell  due  on  the  11th  November, 
1836,  and  was  presented  to  the  plaintiff  for  payment  on 
that  day,  but  was  dishonoured;  and  thereupon  the  de- 
fendants threatened  the  plaintiff  with  legal  proceedings 
for  the  recovery  of  the  amount  thereof,  unless  the  same 
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was  instantly  paid,  and  thereupon  the  plaintiff,  in  order        1841. 
to  prevent  such  legal  proceedings,  paid  to  the  defendant 
Botwell  on  the  15th  November,  1836,  the  said  sum  of 
25/.  in  the  said  bills  mentioned. 

On  the  11th  February,  1840,  the  plaintiff  demanded  of 
the  defendant  Boswell  repayment  of  the  said  two  several 
Boms  of  25/.  and  25/.  so  paid  to  him  by  the  plaintiff  on  the 
laid  10th  August  and  15th  November,  1836,  as  aforesaid, 
which  was  refused,  and,  on  the  14th  April  following,  the 
plaintiff  commenced  an  action  against  the  defendant 
Boswell  alone  for  the  recovery  of  the  said  two  sums,  to 
which  action  the  defendant  Soswell  pleaded  the  non« 
joinder  of  his  copartners,  the  other  two  defendants,  in 
abatement;  and  thereupon  the  plaintiff  discontinued  the 
said  action  against  the  defendant  Boswell,  and,  on  the 
26th  May,  1840,  the  present  action  was  commenced. 

Before  the  present  action  was  commenced,  the  defendant 
Boswell  gave  information  to  the  official  assignee,  James 
Clark,  of  the  circumstances  under  which  the  certificate 
was  obtained,  and  of  the  payment  of  the  two  sums  of  25/. 
each,  and,  on  the  15th  of  May,  1840,  the  official  assignee, 
at  the  desire  of  the  defendant  Boswell,  wrote  and  sent  to 
the  defendant  Boswell  a  letter  stating  that  the  certificate 
of  the  plaintiff  had  been  obtained  by  fraud,  that  the  said 
two  Buma  of  25/.  each  so  paid  to  the  defendant  Boswell  as 
aforesaid  formed  part  of  the  estate  of  the  plaintiff,  and  re- 
questing the  defendant  Boswell  to  pay  the  said  two  sums 
of  25/.  each  to  the  said  James  Clark  as  official  assignee ; 
and  thereupon  the  defendant  Boswell  on  the  same  day 
paid  the  said  James  Clark  the  same,  and  part  of  the  money 
80  paid  was  duly  applied  by  the  said  James  Clark  for  the 
purposes  of  the  bankrupt's  estate,  and  in  payment  of  the 
solicitor's  biU  against  the  assignees,  and  otherwise. 

The  question  for  the  opinion  of  the  court  was — whether 
the  plaintiff  was  entitled  to  recover  the  said  two  several 
turns  ot  25/.  and  25/.  so  paid  by  him  to  the  defendants 
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1841.  under  the  drcnmstances  aforesaid,  or  either  of  them.  If 
the  court  should  be  of  opinion  that  the  plaintiff  was  en- 
titled to  recover  the  said  two  sums  of  25/.  and  25/.,  then 
the  verdict  already  entered  for  the  plaintiff  as  aforesaid 
was  to  stand.  If  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the  sum  of  25/.  only  so 
paid  by  the  plaintiff  to  the  defendants  on  the  10th  August, 
1836,  then  the  verdict  already  entered  for  the  plaintiff  was 
to  be  reduced  to  25/.  If  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover  either  of  those 
two  sums,  then  the  verdict  already  entered  for  the  plaintiff 
was  to  be  set  aside,  and  a  verdict  was  to  be  entered  for 
the  defendants. 

BampaSf  Serjeant  {John  Baylty  was  with  him),  for  the 
plaintiff. — ^The  questions  to  be  considered  in  this  case,  are — 
first,  whether,  under  the  circumstances  stated,  the  plain- 
tiff's certificate  was  void — secondly,  whether  its  invalidity 
can  be  set  up  by  these  defendants. 

1.  By  the  5  Gteo.  2,  c.  80,  s.  7,  the  bankrupt  having 
duly  surrendered,  was  declared  to  be  dischai^ed  from  all 
debts  owing  by  him  at  the  time  of  his  bankruptcy ;  and,  if 
afterwards  impleaded  for  any  debt  due  before  his  bank- 
ruptcy, it  was  enacted  that  Ids  certificate  should  entitle 
him  to  a  verdict,  unless  the  plaintiff  in  such  action  could 
prove  that  the  certificate  was  obtained  utrfairly  and  by  firaud. 
And  the  10th  section  enacted  that  no  discovery  upon  oath 
or  solemn  affirmation  to  be  made  by  any  bankrupt  of  his 
estate  and  effects  pursuant  to  that  act  should  entitle  such 
bankrupt  to  the  benefits  allowed  by  that  act,  unless  the 
commissioners  authorized  by  such  commission,  or  the 
major  part  of  them,  should  in  writing  under  their  hands 
and  seals  certify  to  the  Lord  Chancellor,  &c.,  that  such 
bankrupt  had  made  a  full  discovery  of  his  estate  and 
effects,  and  in  all  things  conformed  himself  according  to 
the  directions  of  the  act,  and  that  there  did  not  appear  to 
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them  any  reason  to  doubt  of  the  trutli  of  such  discovery  or 
that  the  same  was  not  a  full  discovery  of  all  such  bank- 
nipfs  estate  and  effects ;  and  unless  four  parts  in  five  in 
number  and  value  of  the  creditors  of  such  bankrupt,  who 
ihonid  be  creditors  for  not  less  than  20/.  respectively,  and 
who  should  have  duly  proved  their  debts  under  such  com- 
mission, should  sign  such  certificate,  and  testify  their 
consent  to  such  allowance  and  certificate  and  to  the  said 
bankrapfs  discharge  in  pursuance  of  the  act,  to  be  also 
certified  by  such  commissioners;  but  that  such  oommis- 
aioners  should  not  certify  the  same  unless  such  bankrupt 
made  oath  or  affirmation  that  such  certificate  and  consent 
of  the  creditors  thereunto  were  obtained  fairly  and  without 
fraud  (22),  The  121st  section  of  the  6  Geo.  4,  c.  16,  en- 
acts *^  that  every  bankrupt  who  shall  have  duly  surrendered, 
and  in  all  things  conformed  himself  to  the  laws  in  force 
concerning  bankrupts  at  the  time  of  issuing  the  commission 
against  him,  shall  be  discharged  from  all  debts  due  by  him 
when  he  became  bankrupt,  and  from  all  demands  hereby 
made  proveable  under  the  commission,  in  case  he  shall 
obtain  a  certificate  of  such  conformity,  so  signed  and 
allowed,  and  subject  to  such  provisions  as  hereinafter 
mentioned."  And  s.  122,  after  prescribing  the  number  of 
creditors  by  whom  the  certificate  shall  be  signed,  provides 
that'' no  such  certificate  shall  be  such  discharge,  unless 
the  commissioners  shaU,  in  writing  under  their  hands  and 
seab,  certify  to  the  Lord  Chancellor  that  such  bankrupt 
has  made  a  full  discovery  of  his  estate  and  effects,  and  in 
all  things  conformed  as  aforesaid,  and  that  there  does  not 
appear  any  reason  to  doubt  the  fulness  or  truth  of  such 
discovery,  and  also  that  the  creditors  have  signed  in  man- 
ner thereby  directed,  and  unless  the  bankrupt  make  oath 
in  writing  that  such  certificate  and  consent  were  obtained 


(22)  See  Smith  ▼.  Bromley,  2      of  Lord  Mansfield  in  Browning  v. 
Dong.  696,  n*,  and  the  judgment      Morris,  Cowp.  790. 
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1841.  without  fraud/^  The  difference  between  the  provisions 
upon  this  subject  in  the  5  Geo.  2,  c.  30,  and  those  of  the 
6  Geo.  4s,  c.  16,  is  striking :  under  the  former  act,  the  cre- 
ditor was  a  party  to  the  certificate  of  conformity ;  under 
the  latter,  the  creditor  in  signing  merely  signifies  his 
assent.  [Talfaurd,  Serjeant,  referred  to  Horn  v.  /on,  4  B. 
&  Ad.  78, 1  N.  &  M.  627,  where  it  was  held  to  be  a  good 
answer  to  a  plea  of  bankruptcy,  that  the  certificate  was 
obtained  by  fraud,  though  the  enactment  to  that  effect  in 
the  5  Geo.  2,  c.  30,  s.  7,  is  not  repeated  in  the  6  Greo.  4^ 
c.  16.  Tiiufo/,  C.  J. — Though  there  is  some  difference  in 
form  between  the  certificates  under  the  old  and  the  new 
law,  yet,  looking  at  the  substance,  we  are  of  opinion  that 
a  certificate  obtained  as  this  has  been  is  void.]    , 

2.  Assuming  the  certificate  to  be  void,  the  next  question 
is,  whether  the  defendants  can  take  advantage  of  that  in- 
validity— ^whether  they  can  set  up  their  own  fraud*  A 
deed  whereby  a  trader  conveys  all  his  property  in  trust  to 
divide  amongst  his  creditors,  is  an  act  of  bankruptcy;  but 
such  deed  cannot  be  set  up  as  such  by  one  who  is  a  party 
to  it.  (23)  So,  here,  upon  the  principle  laid  down  in  Mtm- 
tefiori  V.  Montefiori,  Coop.  C.  C.  250,  Doe  d.  Hoberti  v. 
Roberts,  2  B.  &  Aid.  867,  and  numerous  other  cases,  these 
defendants  are  estopped  ftoixi  setting  up  a  firaud  to  which 
themselves  were  parties.  [Mauk,  J. — ^The  defendants  are 
not  seeking  to  set  up  their  own  fraud :  the  plaintiff  asserts 
that  the  transaction  is  void  on  the  ground  of  fraud;  the 
defendants  admit  it,  and  shew  that  they  have  accounted 
for  the  money  to  the  assignees.]  It  may  be  conceded, 
that,  as  against  the  innocent  assignee,  the  plaintiff  cannot 
set  up  the  fraud ;  but  the  case  is  very  different  as  between 
the  plaintiff  and  those  who  were  guilty  of  the  oppression 
and  fraud.  [Tlndo/,  C.  J. — ^The  money  having  before  action 

(23)  See Bamfordv. Bacon,  2  T.R.  594;  Ex  parteCawkweD,  19Ves. 
233,  I  Rom,  315. 
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brought  been  paid  over  to  the  person  legally  entitled  to  it^         1841  • 
how  can  the  plaintiff  maintain  money  had  and  received?] «     sibveeT 
A  party  may  by  his  own  fraud  place  himself  in  such  a  si-  ^' 

tuation  as  to  render  himself  answerable  to  two  different 
persons :  for  instance^  a  tenant  may  so  conduct  himself  as 
to  be  estopped  firom  denying  the  right  of  a  stranger  to 
reooYcr  against  him  in  an  action  of  ejectment. 

Ta^ourd,  Serjeant  {Hayes  was  with  him)^  for  the  defend- 
ants.— ^It  is  not  the  defendants  who  seek  to  avoid  the  cer- 
tificate :  the  mere  feet  of  the  payment  of  the  money^  such 
payment  baring  been  made  voluntarily  and  with  full  know- 
ledge of  all  the  facts^  and  no  fraud  appearing,  would  not 
entitle  the  plaintiff  to  recover  it  back.  It  is  part  and  par- 
ed of  the  plaintiff's  case  that  the  certificate  is  void^  which^ 
upon  the  authority  of  Ham  v.  Im,  4  S.  &  Ad.  78^  1  N.  & 
H.  627,  it  must  be  taken  to  be :  the  plaintiff  must  shew 
that  he  became  bankrupt,  that  his  c^tificate  was  held  in 
suspense,  and  that  the  money  and  the  bills  were  given  to 
induce  the  defendants  to  sign  it.  In  short,  it  is  part  and 
pared  of  the  proposition  set  up  by  the  plaintiff,  that  the 
certificate  is  void,  and  consequently  that  the  money  received 
by  the  defendants  is  the  money  of  the  assignees.  This  the 
defendants  admit;  and  their  answer  is,  that  they  have  paid 
o?er  the  money  to  the  assignees.  In  Crofton  v.  PoolCf  1 
B.  &  Ad«  568,  where  an  action  had  been  brought  by  an 
uncertificated  bankrupt  in  respect  of  a  demand  claimable 
by  his  aasigpiees,  it  was  held  that  the  defendant  mighty 
nnder  the  general  issue,  give  in  evidence  the  payment  of 
the  debt  to  the  assignees,  between  the  time  of  suing  out 
the  writ  and  the  declaration.  The  circumstance  of  one  of 
the  defendants  in  this  case  being  himself  an  assignee, 
makes  no  difference :  however  incorrect  or  illegal  his  for- 
mer conduct  may  have  been,  he  was  perfectly  justified  in 
pursuing  the  course  he  eventually  adopted.  As  to  the  25/. 
paid  to  the  defendants  on  the  10th  August,  1836,  a  right 
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1841.  ^  of  action  for  its  recovery  vested  immediately  in  the  as- 
signees ;  tlie  bankrupt  never  could  sue  for  that.  And,  as 
to  the  remaining  25/.,  though  the  illegality  of  the  transac- 
tion might  have  been  set  up  as  a  defence  to  an  action  upon 
the  bill,  yet,  having  paid  the  money  with  full  knowledge  of 
all  the  facts,  he  cannot  now  re-open  the  matter.  For  this 
position,  fViban  v.  Ray,  10  Ad.  &  E.  82,  2  P.  &  D.  253,  is 
a  distinct  authority.  There,  the  plaintiff  being  about  to 
compound  with  his  creditors,  the  defendant  (a  creditor) 
refused  to  subscribe  the  deed  unless  he  were  paid  in  fdU : 
the  plaintiff,  to  obtain  his  signature,  gave  a  bill  payable  to 
the  defendant's  agent,  for  the  difference  between  208*  in 
the  pound  and  8^.,  the  proportion  compounded  for :  the 
defendant  then  signed  the  deed:  the  plaintiff  did  not 
honour  the  bill  when  due ;  but,  on  subsequent  application, 
he  paid  it,  some  months  after  the  dishonour,  by  two  instal- 
ments, to  the  payee,  and  the  defendant  received  the  money: 
the  other  creditors  were  paid  according  to  the  deed:  it  was 
held  that  the  plaintiff  could  not  recover  back  the  amount 
paid  to  the  defendant  above  Bs.  in  the  pound ;  for  that  the 
transaction  had  been  closed  by  a  voluntary  payment  mth 
full  knowledge  of  the  facts,  and  ought  not  to  be  re-opened : 
and  that  it  made  no  difference  that  the  sum  in  question 
had  not  been  recovered  by  action.  Independently,  there^ 
fore,  of  any  question  of  fraud,  the  action  is  not  one  that 
the  plaintiff  is  in  a  situation  to  maintain. 

Bompas,  Serjeant,  in  reply. — It  may  be  laid  down  as  a 
general  proposition,  that,  wherever  a  man  obtains  money 
from  another  by  fraud,  it  may  be  recovered  back :  it  is  the 
oppressor,  not  the  oppressed,  that  is  guilty  of  fraud.  The 
bill  is  by  the  statute  expressly  declared  void :  the  payment, 
therefore,  was  clearly  without  consideration. 

TiNDAL,  C.  J. — It  does  not  appear  to  me  that  a  decision 
in  this  case  in  favour  of  the  defendants  will  at  all  militate 
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against  the  authorities  that  have  laid  it  down  that  money  1841. 
paid  hy  a  bankmpt  to  a  creditor  to  induce  him  to  sign  his 
certificate  may  be  recovered  back  in  an  action  for  money 
had  and  received :  for,  this  case  involves  something  more 
than  the  simple  proposition  that  was  then  before  the  court. 
This  species  of  action  is  founded  upon  the  equitable  cir- 
cumstances of  the  case  between  the  parties.  But  here  the 
money  has^  before  the  commencement  of  the  action^  been 
paid  over  to  the  person  who  in  point  of  law  was  entitled  to 
receive  it ;  and  therefore  the  equitable  ground  upon  which 
money  had  and  received  is  maintainable  is  wanting.  I 
agree  that  a  party  to  a  fraud  is  estopped  from  setting  it  up 
as  a  defence.  Here^  however^  it  is  not  the  defendants  who 
are  seeking  to  set  up  the  fraud ;  but  they  rely  upon  some- 
thing which  took  place  afterwards.  It  is  the  plaintiff  that 
brings  before  the  jury  the  fraud  as  a  part  of  his  own  case ; 
which  brings  it  within  the  distinction  taken  in  TVevivan  v. 
Lawrance,  1  Salk.  276,  2  Ld.  Raym.  1036—"  that,  where 
the  plaintiff's  title  is  by  estoppel,  and  the  defendant  pleads 
the  general  issue,  the  jury  are  bound  by  the  estoppel;  for, 
here  is  a  title  in  the  plaintiff  that  is  a  good  title  in  law,  and 
a  good  title  if  the  matter  had  been  disclosed  and  relied  on 
in  pleading :  but,  if  the  defendant  pleads  the  special  matter, 
and  the  plaintiff  will  not  rely  on  the  estoppel  when  he 
may,  hut  takes  issue  on  the  fact,  the  jury  shall  not  be 
bound  by  the  estoppel,  for  then  they  are  to  find  the  truth 
of  the  fact  which  is  against  him.''  Here,  it  appears  to  me 
that  the  assignees,  and  not  the  plaintiff,  were  entitled  to 
receive  this  money,  because,  upon  his  own  shewing,  the 
plaintiff's  certificate  was  obtained  by  fraud,  and  is  mere 
waste  paper.  And  when  it  appears  that  the  assignees  have 
taken  advantage  of  the  invalidity  of  the  certificate,  and 
that  the  jus  tertii  has  intervened,  I  do  not  see  how  we  can 
hold  the  plaintiff  to  be  in  a  situation  to  maintain  the  action. 
I  think  the  defendants  are  entitled  to  the  postea. 
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1841.  CoLTMAN^  J. — I  fthould  be  desirous  to  gi?e  effect  to  this 

SiBVBits       action  if  it  could  be  done  consistently  with  the  decided 
V.  cases;  for,  though  the  conduct  of  the  plaintiff  in  taking 

the  oath  required  by  the  122nd  section  of  the  6  Qeo.  4,  c 
16,  was  highly  blameable,  still  allowance  must  be  made  for 
his  unfortunate  condition.  It  appears,  however,  that  the 
money  which  the  plaintiff  is  seeking  to  recover  back  has 
already  found  its  way  to  the  assignee,  the  person  entitled 
to  receive  it;  and  I  do  not  see  any  ground  upon  which  the 
defendants  can  be  called  upon  to  pay  it  twice.  It  is  said 
that  the  defendants  are  estopped  ficom  setting  up  as  a  de- 
fence a  fraud  to  which  they  were  parties.  That  ailment 
might  be  a  sound  one  if  their  own  firaud  constituted  the 
defence :  but  that  is  not  the  case ;  it  is  the  plaintiff  who 
relies  upon  the  firaud ;  the  answer  given  by  the  defendants, 
is,  that  the  money  has  been  demanded  by  and  paid  to  the 
true  owner.    I  think  the  plaintiff's  case  is  answered. 

Maule,  J. — ^I  also  agree  that  the  plaintiff  is  out  of  coort, 
the  money  having  found  its  way  into  the  right  pocket, 
and  justice  having  been  therefore  done :  and  I  cannot  aay 
that  I  fed  any  reluctance,  under  the  circumstances,  in 
holding  that  the  plaintiff  is  not  entitled  to  recover.  The 
effect  of  the  certificate,  as  weQ  under  the  existing  statute 
as  under  the  older  ones,  is,  that  the  bankrupt  shall  go  free. 
The  form  is  a  little  varied,  but  the  substance  is  the  same; 
and  therefore  I  think  the  cases  decided  upon  the  5  Geo.  2, 
c.  30,  are  equally  applicable  to  the  corresponding  promons 
of  the  6  Geo.  4,  c.  16.  Though  true  it  is  a  defendant  is 
not  permitted  to  set  up  as  a  defence  a  fraud  to  which  he 
himself  has  been  a  party ;  yet  I  apprehend,  that,  if  the 
plaintiff  allies  the  firaud  and  proves  it,  there  ia  no  rule  of 
law  to  prevent  the  defendant  fi^om  taking  all  the  benefit  as 
well  as  the  disadvantage  of  such  a  state  of  things.  Here, 
the  defendant  is  charged  with  having  received  mon^ 
under  circumstances  which  would  make  that  money  the 
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property  of  the  plaintiff's  assignees.    The  issue  is  whether        1841. 
the  money  did  or  did  not  belong  to  the  assignees.    The       sikverb 
&cts  stated  in  the  case  shew  that  it  did.  and  that  they      ^   ^' 

'  '^  Bos  WELL. 

hare  demanded  and  received  it. 

Postea  to  the  defendant. 


T 


Billing  v.  Dbvaux  and  Another.  Saturday, 

Nov,  20ih, 

HIS  was  an  action  of  assumpsit  brought  to  recover  the  One  M.,  a  mer- 
amount  of  the  bill  of  exchange  hereinafter  mentioned^  with  boim,  on  the 
interest  and  expenses  thereon.  i8iO,^drTI?^up- 

Thc  first  count  of  the  declaration  was  upon  the  bill  of  on  the  defend - 

,  ants,  his  corre- 

exchange  before  referred  to^  which  was  therein  alleged  to  spondenu  in 

have  been  drawn  by  one  M.T.  Morsing^  at  Stockholm^on  the  (amongst 

2l8t  August,  1840,  upon,  and  to  have  been  directed  to,  the  ^J* 225 'at" 

defiendants,  under  the  firm  of  Messrs.  C.  Devaux  &  Co.,  eighteen  days' 

date  navable 

fcnr  the  sum  of  225/.  sterliog,  payable  eighteen  days  after  to  the  plaintiff: 
date  to  the  order  of  the  plaintiff;  averring  that  the  de-  J„*lJ/„*ot  bting 
fendanta,  after  the  bill  became  due,  on  the  1 5th  Septem-  »«  funds,  de- 

clined  to  accept 

her,  accepted  the  bill,  but  had  not  paid  the  same.  this  bill.    On 

There  was  a  second  count  for  money  had  and  received,  lember,  the^biii 
and  a  third  upon  an  account  stated.  7"  presented 

^  for  payment, 

The  defendants  by  their  pleas  traversed  the  acceptance  and  refused. 
of  the  bill  in  the  first  count  mentioned,  and  pleaded  non-  m.,  the  drawer, 
assompsit  to  the  second  and  third  counts.    Issue  thereon.  on^thc'isX^ 

The  following  case  was,  under  a  judge's  order,  pursuant  f*"«  defendants, 

**  wo  *  x:  m  Ignorance  of 

the  death  or  in- 
solvency of  M., 
wrote  to  him  as  follows: — "Respecting  your  drafts  on  us,  we  have  Co  advise  that  we  have  paid 
Md«f  jwnyrfrf  to  pay  the  following  "^enumerating  several  bills,  including  the  one  in  ques- 
tion: and  in  a  postcript  they  wrote — "We  have  Just  been  informed  that  the  holders  of  the  bill 
above  for  225L  had  returned  it  to  you.  This  they  had  no  right  to  do,  as  we  have  already  ex- 
plained (o  you  they  were  bound  to  keep  it  till  the  following  post-day.  The  said  bill,  we  are 
•Imost  sure,  was  presented  again  on  Saturday  last ;  therefore  we  cannot  conceive  how  it  can 
have  been  sent  back  before  this  day.  Yon  ought  to  require  proof  that  this  bill  has  been  re- 
tomed  by  Friday's  mail,  otherwise  the  charges  made  thereon  cannot  be  demanded  of  you  :"— 
field,  that  the  above  letter  constituted  a  valid  acceptance  of  the  bill,  there  being  nothing  in  the 
postscript  to  destroy  the  effect  of  the  former  part  of  the  letter. 
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1841.  to  the  statute  8  &  4  Will.  4,  c.  4&,  stated  for  the  opinion 
of  the  court : — 

The  bill  of  exchange  described  in  the  declaration  was 
drawn  by  Horsings  a  merchant  at  Stockholm,  as  before 
mentioned,  upon  the  defendants,  who  are  merchants  in 
London,  in  favour  of  the  plaintiff,  who  is  also  a  merchant 
at  Stockholm.  The  plaintiff  indorsed  the  bill  away  to 
third  parties.  It  was  presented  by  the  holder  to  tiie  de- 
fendants for  acceptance  on  the  1st  September,  but  refiised; 
and  was  duly  protested  for  non-acceptance.  On  the  8th 
September,  1840,  the  defendants  wrote  to  Horsing  as  fol- 
lows : — ''We  confirm  our  respects  of  the  4th  instant,  and 
are  now  in  possession  of  your  favour  of  the  28th  ultimo. 
In  answer  thereto,  we  can  only  say  that  we  were  extremely 
sorry  to  be  under  the  necessity  to  postpone  the  immediate 
acceptance  of  all  your  drafts ;  but,  happily,  we  have  been 
in  a  situation  to  prevent  any  bills  being  returned.'^ 

On  the  11th  September,  1840,  the  time  which  the  bill 
in  question  had  to  run  being  expired,  it  was  presented  by 
the  holder  to  the  defendants  for  payment,  but  refused; 
and  thereupon  was  protested  and  returned  to  Stockholm, 
where  it  was  taken  up  by  the  plaintiff,  the  first  indoraer, 
and  he  was  compelled  to  pay  4/.  4^.  4tf.  for  charges,  in 
addition  to  the  amount  of  the  bill. 

On  the  11th  September,  1840,  being  the  same  day  that 
the  bill  in  question  was  presented  for  and  ref\ised  pay- 
ment, the  defendants  wrote  to  Horsing : — ''  We  confirm 
our  respects  of  the  8th  instant.'' 

On  the  ISth  September,  1840,  Horsing,  the  drawer, 
died  insolvent,  at  Stockholm.  Of  this  event  the  defendants 
were  not  aware  until  after  the  writing  of  the  letter  next 
mentioned. 

On  the  loth  September,  1840,  the  defendants  wrote  a 
letter  addressed  to  Horsing,  the  drawer  of  the  biU  in 
question,  of  which  the  following  is  a  copy : — 
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"  Sir, — Referring  to  the  letter  we  had  the  honour  of        1841. 

writing  you  the instant,  we  have  now  to  acknowledge       billing 

the  receipt  of  yours  of  the  4th,  which  has  only  reached  us  ^- 

Ti&  Hambui^h  late  this  afternoon,  advising  us  of  your 
draft  on  us  for  300/.  at  fourteen  days^  date,  order  J.  Paton 
&  Co.  We  likewise  note  that  the  bill  of  300/.  dated  11th 
Augnsti  due  8tli  instant,  which  had  not  appeared  when 
due,  has  been  returned  to  you :  we  therefore  annul  the 
same.  The  same  mail,  with  the  one  still  due,  brings  us 
advice  that  all  your  remittances  are  accepted,  except  the 
two  bills  of  Banco  Marks  7200  and  7000  on  Lutteroth  & 
Co.,  who  requested  the  said  bills  might  be  presented  again 
in  a  fortnigbt. 

"  Respecting  your  drafts  on  us,  we  have  to  advise  that 
we  hate  paid  and  are  prepared  to  pay  the  following: — 

397/.  due  15th  instant. 

200/.    „     „  „ 

100/.     „   11th      „ 

503/.    „   15th      „ 

425/.     „    nth      „ 

225/.    „     „  „ 

"  C.  Devaux  &  Co.'' 
^  P.S. — ^We  have  just  been  informed  that  the  holders 
of  the  bill  above  for  225/.  had  returned  it  to  you.  This 
they  had  no  right  to  do,  as  we  have  already  explained  to 
you  they  were  bound  to  keep  it  till  the  following  post-day. 
The  said  bill,  we  are  almost  sure,  was  presented  again  on 
Saturday  last;  therefore  we  cannot  conceive  how  it  can 
have  been  sent  back  before  this  day.  You  ought  to  re- 
q|uire  proof  that  this  bill  has  been  returned  by  Friday's 
mail,  otherwise  the  charges  made  thereon  cannot  be  de- 
manded of  you." 

The  bill  for  225/.  referred  to  in  the  said  letter  and  post- 
script is  the  bill  in  question  in  this  cause.  This  letter  was 
shewn,  and  a  notarial  copy  thereof  was  furnished  by  Hor- 
sing's administrator,  to  the  plaintiff,  by  whom  the  bill  was 

VOL.  IV.  N 
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1841 .        on  the October,  1840,  presented  to  the  defendants,  and 

payment  demanded,  but  refused.  Under  these  circum- 
stances the  present  action  has  been  brought. 

By  the  law  of  Sweden,  the  payment  of  a  dishonoured 
bill  cannot  be  enforced  in  that  country  against  the  drawer 
or  indorser  thereof  without  production  of  the  original  bill, 
together  with  the  protest. 

If  the  court  should  be  of  opinion  that  the  letter  of  the 
15  th  September,  1840,  above  stated,  constituted  a  Talid 
acceptance  of  the  bill  in  question,  or  that,  under  the 
circumstances  stated,  the  defendants  were  liable  upon  the 
pleadings  to  pay  to  the  plaintiff  the  amount  for  which 
the  bill  was  drawn,  judgment  was  to  be  entered  for  the 
plaintiff  by  confession  for  such  sum  as  the  court  should 
think  fit,  besides  costs  of  suit.  But,  if  the  court  should 
be  of  opinion  that  the  letter  did  not  amount  to  such  an 
acceptance,  and  that  the  circumstances  stated  did  not 
create  a  liability  on  the  part  of  the  defendants  upon  the 
pleadings  to  pay  the  amount  for  which  the  bill  was  drawn, 
then  a  judgment  of  nolle  prosequi  was  to  be  entered  in 
this  action. 

ChawneU,  Serjeant,  for  the  plaintiff. — ^By  the  statute 
1  &  2  Geo.  4,  c.  78,  s.  2,  an  acceptance  of  an  inland  bill 
of  exchange  is  declared  to  be  insufiScient  unless  it  be  ''  in 
writing  on  such  bill :"  hxxt  foreign  bills  are  left  as  all  bilk 
stood  before  that  statute,  and  consequently  the  acceptance 
may  be  by  letter ;  and  it  is  not  the  less  a  valid  acceptanoe 
though  made  after  the  bill  arrives  at  maturity — Jackson  v. 
Pigott,  1  Lord  Baym.  864,  12  Mod.  212;  MutfordY.Walad, 
Salk.  129,  12  Mod.  4flO,  1  Lord  Baym.  574;  C^rittie  v. 
Peart,  7  M.  &  Welsby,  491,  9  Dowl.  291.  The  defendants' 
letter  of  the  15th  September,  1840,  in  which  they  intimate 
to  the  drawer  that  they  are  prepared  to  pay  the  bill  in 
question,  amongst  others,  amounts  in  law  to  an  absolute 
and  unqualified  acceptance,  notwithstanding  their  previous 


MICHAELMAS  TERM^  5  VICTORIJE.  179 

refbsal  to  accept  the  bill^  and  notwithstanding  it  was  not  1841. 
oommunicated  to  the  plaintiff  until  after  the  bill  arrived 
at  maturity.  The  case  finlls  exactly  within  the  principle 
of  Wynne  Y.  Ruikes,  6  East^  514,  2  Smith,  98,  where  a  let- 
ter finom  the  drawees  of  a  bill  in  England  to  the  drawer  in 
America^  stating  that  ''their  prospect  of  security  being  so 
much  improved  they  should  accept  or  certainly  pay  the 
bill/'  WB8  held  to  be  an  acceptance  in  law,  although  the 
drawees  had  before  refused  to  accept  the  bill  when  pre- 
sented for  acceptance  by  the  holder,  who  resided  in  Eng- 
land, and  again  after  the  writing  such  letter  refused  pay- 
ment of  it  when  presented  for  payment ;  and  although  such 
letter,  written  before,  were  not  received  by  the  drawer  in 
America  till  after  the  bill  became  due.  Lord  Ellen- 
borough  there  says :  ''  This  case,  in  all  its  material  circum- 
stances, resembles  that  of  Powell  y.  Motmier,  1  Atk.  611, 
the  authority  of  which  has  not  been,  as  far  as  we  have  been 
able  to  find,  ever  shaken.  The  letter  of  the  defendants, 
stated  in  the  case  to  have  been  written  on  the  13th  Janu- 
ary, 1802,  to  Aquila  Brown,  the  drawer,  when  the  bill  in 
question,  amongst  others  drawn  by  him  upon  them,  had 
been  refused  acceptance,  after  commenting  upon  the  cir- 
cumstances which  had  before  made  the  property  of  the 
draw^  appear  to  them,  the  defendants,  to  be  in  a  very 
questionable  state,  particularly  in  respect  to  what  the 
drawer  had  in  the  Chesapeak,  says,  '  Our  prospect  of  secu- 
fitj  in  the  Chesapeak  is  so  much  improved  that  we  shall 
aeeepi  or  certainly  pay  all  the  bills  which  have  hitherto  ap- 
peared/ And  the  first  question  in  this  case  is,  whether 
this  promise  be  an  acceptance.  If  either  branch  of  the 
altematiye  contained  in  this  promise  would  be  an  effectual 
acceptance,  if  standing  alone,  surely  it  cannot  be  less  so 
because  the  promise  is  couched  in  terms  of  an  alternative 
of  which  eadi  branch  is  an  acceptance.  A  promise  to 
accept  an  existing  bill  is  an  acceptance.  A  promise  to  pay 
it  is  also  an  acceptance.    A  promise,  therefore,  to  do  the 

n2 
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1841:  one  or  the  other,  i.  e.  /o  aceepi  or  certainfy^iy^  cannot  lie 
less  than  an,  acceptanee.  Sappoaing  it  tx)  he  an  acoeptancej 
the  time  vhen  it  is  to  he  couaidered  ^  nade,  tv»  whether 
at  the  date  of  the  tetter  or  a,!  the  time  when  it  reached  the 
drawer  ta>  whom  it  was  wiittea  in  America  (which  waa  ou 
the  19th  Sbrch,  1602^  after  the  =  bill  had  becomedoe},  ia 
immaterial,  intamueh  :aa  an  aooeptanc^  aft^r  the  .time  ap- 
pointed for  the  paymentof  a-biU  is  maQA^-^^h9afi\.Pigatt ; 
Mnifdrdy.  WaloQt.  /The  second  qneatkMl\in.thia  ea;^  ia, 
whether,  inasmuch  <as  the- hiUwaa  not  taken  l^  the  holclera 
upon  the  credit  of  this  promise  of  the  defendants  so  made 
to  the '.drawer,  nor  waa/theaameJennwn?  to  them  to  have 
been  made  nt  aU<!faill  after. rthehHl  ims  due,  they^  the 
holders,  ean  avail  thettsekes  i>£  itas  an  acceptance*  In 
the  dase  of  Powell  v.  Mintmer,  already  mentioned>  that 
which  Twas  holden  ttn  ao^ptance.  enarang  to  the  benefit  of 
the  indorsers^  the  phdntiffs,  waa  an  acoeptance  contained 
in  a  letter  to  the  rdrawer,  one  Newburgh,  promisiAg  '  th^t 
his  bill  should  be  duty  honoaned.'  The  pro<n(i9e>  being 
long  Bubaeqnent  to  the.  time  when  the  plaintiffs,  in  that 
ease  becattie  poesessed  of  the  bill  byindoiWHncait,  pould  of 
course  haveibnned  no  part  ol  their  ori^al  indnoement 
to  take  it.  And  the  jwomise  was  in  that  case,  aa  iKeU  as 
in  this,  made  to  a  drawer  who  had  drawn  without  h»iwS 
any  effects  in  the  Mentor's  hands;  and  it  does  not  a|^pear 
in  the -one  case  more  than  in  the  other  that  the  holdeprsi 
the  plaintiiFs,  ever  knew  ^  the  acceptance  on  which  they 
afterwards  reUed  prior  to  the  time  when  the  bill  becvne 
dfue.  Without  oversetting  the  authority  of  the  case  of 
Powell  V.  Monnier,  we  cannot  say  that  the  plaiatiflb  are  not 
in  the  present  case,  which  so  entirely  iiea^nbles  it,.ontitled 
to  recover.  And  as  in  adhering  to  it  we  violate  no  pzin* 
ciples  of  commercial  convenience,  but  confirm  a  rale  of 
law  which  we  find  established  on  a  subject  which  least  of 
all  others  endures  uncertainty  and  change,  we  cannot  do 
otherwise  than  hold  the  plaintiffs  in  this  case  entitled  to 
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recover.'^     [Jfevfe;  J>^The  difficulty  in  this  case  is^  that        1841. 
ihe  letter  of  Ae'  ISth^ptemb^r  ner^r  reached  Morsing,      billing 
the  dmw^.  he  htttiRg  died  onthe*  13(li.l     The  exhibition       ^  «• 
of  the  d(^ndants'  letter  t6  thie  plaitftiff  by  Morsing's  ad^ 
iiiiinfitrat<>rira8  the  'smnef  itf  MTeet^as  if  it 'had  been  com- 
mnnieated'to  him  by*  Moi^ng'  hin»^}fl    €^ke  v.  Cock, 
4  East,«67,  is '  also  nh^  itUtborit^  to^shev  'fhaH  the  letter  in 
question  amounted  ^  an  acceptance  of '  tho  UU.     [Maule, 
}.,  referred  to  JMtK&v^ Hmmg,  HMckn^  5&0,  8  Bing* 
626,  a»  a  «strMg  eas^  df  aeeeptlnofce^  hf  patrol.] 

##!Aft  'Setjeftat  (^ar^/oi^  waalNnik  him),  &r  the  de- 
fendatEts.^-^'niie  defeddalhti^^  1ett^V>of  1  the  19A  September 
wlis  wriltf^ti '  utfd0]^  c(hx^nilK;aael»  that  would  prevent  its 
eperating'  H^  an  ad^timoe  of  the  bill.  The  fact  of  the 
ktfar<lkavin^'b^U'iwK«teii'^ftWtto  bAl  reached  maturity^ 
is  materia],  'tho%g;h>perhApii<'aot  demise.  Tben>  Morsing, 
fh^  dr^fi^'to^lM^mi^e  tetter  was  addressed/ <wus  dead 
^iisokent)  at  the lilne  it  iras  writtehu  Ahdthe  letter  was 
endenttlywritleii  under  the  mistaken  ithpression  that  the 
Mil  hied  ii^t'beeniyetxn^ned  td^  Stockholm.  ]  ^iiiefact  of 
wsfOck^k^  shdrt  of  an  expiress  atoeptonci^  in  mrithig  having 
been  dMttied  to  be 'to  HceeprtSfnoeof'a'billyiiaii  drawn  from 
IcM^wd  -  fodg^ei  repeated 'okpressions- of'  re^t;  «nd  it  has 
innuiab'fy  been  hetd  thatthe'prontiie  Must  be  eoneked  in 
ifneqpHriYoedl  ted  unatn^gaous  famguage^^JMiuofi  /v«  Got* 
Jbiy^,'t^BMtiT9&;::(#»Kfer#M  r.ffMthi  4  M.  &  SelJ  803  ;  Pxea 
v.  WamcMe,  3^  B,'ft  Aid.  £18.  In  Beawie's  Lex  Mereateiria, 
454/pl.  Id;  it  is  said,  that,  'Mfi  the  possessor  (of  ^  bill  of 
ex^hatngcO  Itfath  tiegleeted  to  demand  aoeeptano^befoire^  the 
drawer'-s  &fl»rb^»nd  the  -person  to  whom  it  iS'dizeeted  has 
sMce  tiierec^,  h&'cton6t  be?  compelled  to  acieept  the  draft, 
though  previous  to  the  knowledge  of  the  dmwer's  misfor- 
tunee he  had ccqwcMedhim  mOi  hh  intMibn  to  honor  his 
hiil,  and  eveii  afterwards  confesses  <  tiiat  he  ehould  have 
done  it  bad  it  been  prosetfted  and  the  acceptance  demanded 
before  the  julvice  of  the  drawer*s  failure  had  reached  him/' 
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1841.  [Maide  J. — Beawes,  if  speaking  with  any  accuracy^  must 
be  speaking  of  such  a  promise  as  would  not  amount  to  an 
acceptance ;  for^  he  assumes  that  there  has  been  no  accep- 
tance.] He  is  speaking  of  a  liability^  not  to  the  drawer^ 
but  to  a  holder :  he  means  to  say  that  that  which  would 
amount  to  an  acceptance  is  revocable  if  the  circumfltances 
of  the  drawer  alter  before  the  drawee  has  had  communica- 
tion with  the  holder.  This  letter  was  written  under  a 
misimpression  as  to  two  material  facts ;  the  one,  that  the 
bill  was  still  in  this  country;  the  other,  that  the  drawer 
was  living.  The  position  of  the  defendants  was  materially 
altered  by  Morsing^s  death.  Nobody  had  a  right  to  use  the 
letter. — ^Then,  conceding  that  the  body  of  the  letter,  taken 
by  itself,  would,  notwithstanding  the  circumstances  under 
which  it  was  written,  amount  to  an  acceptance,  the  post- 
script, which  shews  the  impression  under  which  the  former 
part  of  the  letter  had  been  vnritten,  shews  also  most  clearly, 
that,  so  far  from  intending  to  pay  the  bill  themsdyes,  the 
defendants  contemplated  its  payment  by  the  party  whom 
they  were  addressing.  The  bill  having  been  presented  for 
acceptance  and  been  refused,  and  having  been  presented 
for  payment  and  been  refused,  and  being  returned  to 
Morsing,  the  drawer,  with  a  letter  giving  him,  as  the  post- 
script does,  the  clearest  intimation  that  he  is  the  party  to 
be  looked  to  for  payment  of  the  amount — eould  Moning 
have  maintained  an  action  upon  the  alleged  promise?  and, 
if  not,  how  can  one  who  claims  through  him  ?  A  bill  ac- 
cepted in  the  ordinary  way  is  presumed  to  be  accepted  for 
value;  but  it  is  otherwise  where  it  is  not  so  accepted. 
The  course  of  the  correspondence  shevrs  that  this  bill  was 
not  drawn  for  value,  but  merely  in  anticipation  of  the 
drawees  being  in  funds,  or  having  sufficient  confidence  in 
the  drawer  to  induce  them  to  honor  his  draft.  Taking  the 
body  of  the  letter  and  the  postscript  together,  there  clearly 
was  no  promise  to  accept  or  to  pay  this  bill  (24). 

(24)  See  Pillans  v.  Van  Mierop,  3  Burr.  1663. 
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CSbomiel^  Seqeant,  in  reply,  was  stojqped  by  the  court.  J84I. 

TiNDAL,  C.  J. — The  two  grounds  upon  which  the  de- 
fendants contend  that  they  are  not  bound  by  their  sup- 
posed acceptance  of  the  bill  in  question,  are — first,  that 
their  letter  of  the  15th  September,  1840,  did  not  under 
the  cfarcomstances  in  which  it  was  written  amount  to  a 
promise  to  accept  or  to  pay  the  bill — secondly,  that,  ad- 
mitting that  the  letter  itself  might  have  had  that  effect, 
yet  coapled  with  the  postscript  it  did  not  constitute  an  ac- 
ceptance of  the  bill.  With  regard  to  the  first  point,  I 
know  of  no  princi^e  of  law  upon  which  we  can  hold  the 
death  of  Morsing,  the  drawer  of  the  bill,  to  have  varied  the 
rights  and  liabilities  of  the  parties  thereto,  when  once  it  is 
established,  as  it  has  been  by  the  decided  cases,  that 
an  acceptance  after  the  bill  is  due  is  obligatory  as  an  ac- 
ceptance, and  that  a  foreign  bill  may  be  accepted  by 
letter.  The  main  question,  however,  is,  whether,  taking 
the  letter  and  the  postscript 'together,  they  amount  to  an 
acceptance.  It  must  be  assumed  that  the  bill  was  drawn 
at  a  time  when  the  drawer  had  no  funds  in  the  hands  of  the 
drawees.  The  letter  of  the  8th  September,  is  but  a  civil 
reftisal  to  accept  by  reason  of  the  ¥rant  of  funds.  But, 
when  the  letter  of  the  15th  September  was  written,  it  ap- 
pears dear  that  the  posture  of  affairs  was  altered,  and  that 
the  defendants  were  then  in  possession  of  remittances  or 
fimds  to  meet  the  specific  bills  mentioned  in  that  letter ; 
for,  at  the  dose  of  it,  the  defendants  say — ''  Respecting 
your  drafts  on  us,  we  have  to  advise  that  we  have  paid  and 
are  prepared  to  pay  the  following,''  and  they  add  a  list 
which  contains  the  bill  in  question.  Which  of  the  bills 
vepaid,  and  which  the  defendants  are  prepared  to  pay ,  is 
left  uncertain ;  but  the  drawer  is  given  to  understand  that 
the  whole  are  provided  for :  and,  if  nothing  more  had  been 
said,  no  doubt  could  have  arisen ;  the  letter  contains  a 
clear  and  unequivocal  promise.    The  postscript,  which  is 
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1841 .  relied  on  us  a  retraction  cat  qualification  of  tbis  mwquif  ocal 
^jJ[J^J]^  promise,  is  as  follows: — "We  have  juat  been  informed 
^•. ,  tfaat  the  holders  of  the  bill  above  for  226L  had  letmrned  it 
to  yon.  This  they  had  no  right  to  do,  as  we  have  already 
'^ixpldined  to  y6u  they  were  bonnd  to  keep  it  till  die  fU- 
Itymng  post-day.  The  said  bill,  we  are  almost  rave,  was 
presented  again  on  Saturday  last ;  theref<Mre  we  oannot 
conceive  how  it  ean  hare  been  seat  back  before  this  day. 
¥ou  ought  to  require  proof  that  this  bill  has  been  returned 
4)y '  Friday^}  nail,  othonriae  the  charges  made  tkeoeon  jcan- 
not  be  demanded  of  you.^'  I  am  unable  to  gtre-  to  tUs 
postscript  the  eflSsct  that  has  been  contended  far  an  the 
pftrt'd*  the  defendants.  The  minds  of  tiie  writers  are  evi<» 
dently  open  to  the  fact  that  the  bill  has  been  returned  to 
Stockholm ;  but  they  do  not  retract  the  promise  madein 
fhie  former  part  of  the  letter,  to  appropriato  to  the  payment 
of  tbis  and- the  other  bills  referred  to  the  remittanees  that 
had  come  to  hand.  It  seems  to  me  that  the  object  and  in* 
tention  of  the  postscript  were,  not  in  any  degree  to  retract 
the  fbrmer  promise  or  to  make  it  conditional,  but  merdy 
to  put  the  drawer  upon  his  guard  against  certain  demands 
which  it  is  apprehended  may  be  improperly  made  upon  him. 
Looking  at  the  whole  letter  together,  it  seems  to  me  iawly 
to  amount  to  a  promise  to  pay  the  bill,  which  in  point  of 
law  constitutes  an  acceptance.  I  therefore  think  the 
plaintiff  is  entitled  to  judgment. 


CoLTMAN,  J. — I  am  of  the  same  opinion.  If  tins  bill  is 
to  be  treated  as  an  acceptance,  it  is  an  acceptance  for  value, 
for,  it  was  accepted  on  the  faith  of  remittances  that  would 
put  the  defendants  in  funds  to  answer  that  and  other  bills. 
The  letter  of  the  15th  September,  in  the  first  paittxf  it, 
seems  to  me  to  amount  to  an  unqualified  and  unequivocal 
acceptance ;  and  I  do  not  think  the  postscript  amounts  to 
a  cancellation  of  the  foregoing  absolute  promise*  It  is 
'Haid  that  there  are  two  material  circumstances  in  this  case 
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that  ihoold  hare  the  effect  of  taking  it  out  of  the  OTdiuarj  18-4  K 
mle*  The  first  is,  the  insolvency  of  Horsing,  of  which  the 
defendants  were  ignorant  at  the  time  of  making  the  pro- 
mise :  and  a  passage  is  cited  from  Beawes's  Lex  Mercatoria 
from  which  it  is  sought  to  be  inferred  that  the  insolvency 
of  the  drawer  cancels  or  destroys  the  effect  of  such  an  ac- 
oeptance  as  this.  I  am  not,  however,  aware  of  any  autho- 
rity for  that  position  :  and  it  seems  to  me  to  be  altogether 
a  misapprehension  of  Beawes's  meaning :  he  evidently  al- 
ludes, as  my  brother  Maule  suggested,  to  such  a  promise 
as  does  not  amount  to  an  acceptance.  The  other  circum- 
stanee  rdied  on,  is,  that  Horsing,  the  drawer,  the  party  to 
whom  tiie  letter  was  addressed,  was  dead  at  the  time  it  was 
written,  and  therefore  that  the  letter  must  be  considered 
as  mere  waste-paper,  or  as  so  many  idle  words  launched  in 
vaeuo.  That  might  be  so,  were  its  effect  to  be  confined  to 
the  parties  themselves.  But  I  see  no  difference  in  this 
respect  between  an  acceptance  by  letter  and  an  acceptance 
by  writing  upon  the  face  of  the  bill,  which  latter  clearly 
could  not  be  considered  cancelled  by  such  a  circumstance. 
The  bQl  had  been  put  in  circulation :  and  the  collateral 
promise  was  given,  not  for  the  benefit  of  the  drawer  alone, 
but  for  that  of  every  person  who  might  be  interested  in  it.  I 
am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

EasKiNE,  J.,  who  had  heard  but  a  part  of  the  argument, 
merely  signified  his  concurrence  in  what  had  fallen  from 
the  Lord  Chief  Justice  and  Mr.  Justice  Coltman. 

Mavlb,  J. — ^I  am  also  of  opinion,  that,  under  the  cir- 
cumstances stated  in  this  case,  the  plaintiff  is  entitled  to 
judgment.  The  defendants^  letter  of  the  15th  September 
amounts  to  an  unqualified  promise  to  pay  the  bill,  which 
constitutes  with  respect  to  foreign  bills,  which  may  be  ac- 
cepted otherwise  than  by  writing  on  the  face  of  them, 
a  good  and  valid  acceptance.     Such  is  the  law  of  all  states; 
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1841.  and  possibly  it  may  not  be  so  inconvenient  a  rule  as  some 
judges  have  conceived  it  to  be.  The  defendants  in  their 
letter  say  they  are  prepared  to  pay  the  bill,  shewing  why 
they  are  prepared  to  pay  it,  viz.  beeaose  they  have  received 
certain  remittances  from  the  drawer.  It  is  in  my  opinion 
as  distinct  and  unequivocal  a  promise  to  pay  as  could  pos- 
sibly be  made.  It  is  said  that  that  letter  was  written 
nnder  a  mistake  as  to  the  fiiets,  and  before  the  defendants 
had  been  informed  that  the  bill  had  been  returned.  But, 
though  written  before  they  were  informed  of  that  fajct,  tiie 
letter  was  not  sent  until  after  the  information  readied 
them :  therefore,  the  letter  was  sent  to  Horsing  with  full 
knowledge  of  the  bill  having  been  already  returned  to  him 
at  Stockholm.  Having  in  the  former  part  of  their  letter 
made  an  -express  promise,  if  the  defendants  meant  by  the 
postscript  to  revoke  that  promise,  they  should  have  done 
it  explicitly.  For  the  decision  of  this  case,  it  is  enough  to 
say  that  the  letter  operated  as  an  unconditional  acceptance 
of  the  bill,  and  that  there  is  nothing  in  the  postscript  to 
intimate  an  intention  to  revoke  it.  Taking  the  letter  to 
have  passed  inter  vivos,  there  cannot  be  a  donbt  as  to  its 
effect.  But  it  is  said^  that,  if  the  defendants  had  known, 
at  the  time  that  letter  was  written  and  sent,  that  Mormng, 
the  drawer,  was  eitlrar  dead  or  dying,  they  would  not  have 
made  snch  a  promise.  That  may  be  so :  but  the  ailment 
would  equally  apply  to  every  mercantile  transaction.  If  a 
man  who  enters  into  a  contract  intends  not  to  be  bound  in 
the  event  of  the  death  of  the  party  with  whom  he  contracts, 
he  should  so  stipulate  at  the  time  of  making  the  contract. 
Here,  the  letter  operates  for  the  benefit  of  Morsing^s  es- 
tate :  his  death  cannot  have  the  effect  that  has  been  sug- 
gested* 

Judgment  for  the  plaintiff. 
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CasSIDT  v.  StEUART.  Monday, 

TNov.  22nd, 
HE  sheriff  of  Middlesex,  being  ruled  to  return  a  writ  of  A  rule  nisi  hay. 

ca.  sa.  issued  i^nst  the  defendant  in  the  last  yacation,  [loii^^bythe 
returned  that  he  did,  on  the  28rd  July,  1841,  take  and  de-  "henfftoamend 

•"  '  a  clerical  error 

tain  the  defendant,  and  had  him  in  his  custody  until  he  in  &  return  to  a 

was  discharged  by  a  judge's  order,  the  defendant  being  the  court*re^' 

priril^ed  from  arrest  (25);  and  that  "the  said  Robert  Sl^iijLrilTK 


the  plaintiff  the 

Steuart  hath  not  since  the  time  I  so  discharged  him  out  fMt«of  oppoa. 
of  my  custody  hitherto  [been]  nor  is  he  found  in  my  said 


ff 


be. 


Spankiej  Seijeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  for  an  attachment  against  the  sheriff, — He  cited 
Ser  Y,  Sheriff  of  Kent,  5  Dowl.  461,  where  it  was  held  that 
a  return  to  a  writ  of  capias,  that  the  defendant  is  not  to  be 
found,  is  bad. 

Wilde,  Serjeant,  on  a  subsequent  day,  on  behalf  of  the 
hUe  sheriff,  obtained  a  rule  nisi  to  amend  the  return  :  and 
now  he  objected  that  SpankUfs  rule  could  not  be  supported 
inasmuch  as  it  was  directed  to  the  present  sheriff,  the  re- 
turn having  been  made  by  the  hUe  sheriff:  this  being  con- 
ceded, the  rule  was — 

Discharged,  with  costs. 

SpoHiie,  Serjeant,  then  opposed  the  cross-rule,  for  the 
purpose  of  obtaining  the  costs  of  coming. 

Per  Curiam. — Knowing  that  he  had  no  cause  to  shew 
against  the  rule,  he  ought  not  to  have  come  to  oppose  it. 

Rule  absolute,  without  costs. 

(25)  See  Cassidy  v.  Steuart,  ante,  Vol.  2,  p.  432. 


188 


IN  THE  COMMON  PLEASy 


)   -i 


1841. 

Mvrfdaf/f 
A,Qv,22nd. 

A  plaintiff  may 
be  admitted  to 
sue  in  form& 
pauperis  pen- 
dente liie. 


i  r 


Brunt  v.  Wardle. 

Jl  H£  writ  of.  BumiBeDfl  iu  this  caiuseiwaei  kouied  on 'the 
2and/  Qotober,  1840,  and  served  <^a  the  dOth.  On  the  6th 
NjOjvembertfae  deffapdant  enteiedaii  appeara&cel  Oa  the 
22tid  Juney  I841y a  dechratuDd  was >deliveped>  accom^nied 
bf  .anioirdGcof  iCoItaiaa^  X.y  dated  l!fae  isame  dajv  &d^ttif>^ 
the  .'plaialiiff  to  sue  in/  fami&  pimperisi  A  CTmnioiis  im^ 
tbeni  taken  oat  oa  i  the  jpart  *  of  the  defendant  taUiiig>  upon; 
th^  j^ntiff- to<^lLeirii  cause  ^hy^theiordei^  oil  the  S2ndi  Juoa 
dpiouUitiotbe  ceacind^d,  on  the  gnnmditfaaii  fachJbn  oMker 
(iotild)  ufit^pco^erljribe  made  afteif  .the xommeiieenient  o^ 
tJi^t  jaiatiDn«i'  Tha^sommoiE^'WaBiAtteDdedj  oni  :tfae>3idc Jufyy 
¥$beni  the  learndd  judge^  ujxioithq  aintkhQiityiroC  ^bdr'  t. 
J{#dnt^;4M;.&iWiel8bj^610yi7iDc5rl.  203^:<«iid  Lonftu^U 
▼w  [OuriiSyh^'H..  ScWniAy,  158^  7  BowLr96y  rescinded' his 
cnrdtfrof  the20qd  Juoe.  jA  laninionan/rasafteknintrds  takea 
out.  hji  the:  plainttiff  to  resciiid  the  ia^t-:ftientioned  order': 
thfiipBctieaiattended  beAira) the! learned  3ndge<*on'Uiei'2Tth 
Qctobdry.And^t  on  (TirA^iivi!  ffbiJlti^ 
8)DotrL  892v>beiii^  eited^  hi8'Jo[rdshipTre$ieii|ded  hisiiNtder 
Qf>thei!^2inld  Jinnoi  vith  ajvieiritliat^thd'opibictt  of  the  Ocneilt 
mi^t  boitakeli  nponithe  point. 'Accbr^ngly^  vmnfot^er 
daj[>in(this  ternim*  * 


II     M  .         .  i' 


'.  !  .  t 


I  ;  ill 


'L     I  .  I '   ' 


1  < I !  I ;  .  ' J    Ml  ;  ' "  ' 1 1  ^  v> '  ' > <  J r > ■  I u  ■'  ■  1 .  f' '  I ! .   -  j ■  J '.    » ' -   i 


i;i 


5. 


•  '■J 


I  1 


;i8f/(mibr^i  Seigeanty  fobitahied  ft  v^e  nisi  •  ttxilssbitid  the  mitt 
Q£ithei02||rd'Qcteber.'' -1! :)  •   i^^rM-':-  •:  ■■   a -[T     ..■,'•,■••' 


''lb     >  ■ ' : .     I 


)  ./ 


,.f";      iJl 


''■  <  >•_)   tj  ,    J,, , :.. 


fiifif/epAen^  Seijeanty  bow  shewed  cause.-^/The '  qvestibii  w 
wbethcrj(»'  not  a  phnntiff  ihay  be  admitlted:to«ne  ib  foiki 
panperis  pendente  lite.  In  <Fo««irv/?aote€'y^'Mj^  TII^Miibyj 
AID,  f  II>owL)208^th^  court  of  Exeheqwer  8€^m  to  bfiw 
thought  the  admission  of  a  party  to  sue  in  form&  pauperis 
afl|;er. the  comflicincemeut  pf  the  actiqn  irregular:  -and  in 
Lovewell  y.  Curtis,  5  M.  &  Welsby,  168^  7  I>owl.i795,  they 


yf.ii-  '*':»  II      I  'X 

'.'(   '  H)l    'I  I         I; 
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distinctly  so  decided.   But^  in  the  subsequent  case  of  Casey        1841;. 
T.  TbmUn,  7  M.  &  Welsby,  189,  8  Dowl.  892,  though      "Vp^ 
pressed  with  their  former  decisions  upon  the  subject,  th^    ,\1^^'-^' 
did  not  adhfipe  to ^themi    Ai  the  (doee<o£ithe  aiffumchli  m 
ttet  cAse,»OEjord  Akinger^iC.S^^  aaUf  '^liiin  strofngly'iitil-' 
dined  to  thiok^tka^  l^e'ftdnnssiontof^ito.plldlitifftia'aipaupei 
nSbu  tlie  €ommenoeiti6nt  of  tlse^siiit  isj  irregidar  s  itUe  t  stiiv 
tutes  appear  to  beidiredtil/>  agUosft  itf  (but,  hisFezilihidess,  16 
there- were  at^/decisiMotiie  oHuar  vayi* or  «Dyii!to6tQrfll6t 
pfa€fcic».iK>.tiiatreS0e<;^'the>CDQffttwcnddtbe  anxionsHnbt  to 
ovcvlujm'^it.   >  In  the  caaei  Df/jfifooc^f  vu  l/e0^^'V991fltid4^  Idid 
e8Mt|  itdtHonghidLnl  ffodiorityi  ira&i'pfeodneed  td'iheikvriir 
IbFOnvitifiihejadiiiiBaioii  iHitideiilteilite  (26}y  1dMUg}it^iitt>i^Kd> 
netircondud^tthe  mabter)  ^but^  «^ymiflme4  ^he  constdcfM^i^^ 
ci  Afi  'qneBtion>  and  apjlarcnlljr  did  not  t)hink  fit  tk)  make^ 
Ihe-  rvlte  abaoba^    TSbth  thena ;  are  th^'  roceat  bsvaw  >iA 
'vbi(dt,fchiS'Ooarii:tia^/d&bidQd>tlhe  detitrAi7';  lind,  olivihia/ 
fUliiiieeftigaiiooiy'I  .remmn  of  the  samb  opii^on.^'to^^tid' 
Pari(€^  B.^  s8Sd:o^'If.^itbeter>be^iKi  cash  tj  "whiab  wd  ilfe» 
boR(td^.thQ(qiiQfiitiQn  im  •  to^'theti^onsifiniiictiobiof  '^baiitetipite^t 
acwaa  to  adisritvof  Dlo  dovht^  Thougii  ibe  fitRtiU»<x)f  Iifail:>r) 
i^^iUed^  principaUf  ^a .  origiilabiioiit  >  of  Chancer j^;  yiot^tber^ 
bitler.  w^rda  cf  >  tbq<^cIatiB6japp«ar/to  bava  givei^  bb^^geli 
of^ttiotQitbtar  cotutSj the >po wait rof,  addptingi  tho  samb  ^(wo^ 
ceedings  in  actions  commenced  by  latitait>  :UU;  Ov->qpdi 
minus.     The  practice  has  always  been  so  to  construe  it,  and 
we:l«ire:tiotwi^'iotbmw«to{^  dctashiiOiDil^ 
practice.     Then,  the  statute  of  Hen.  8  nulkea  aB  qfdainliffli^ 
fiable  to  costs — ^in  assumpsit  as  well  as  in  other  actions — 
oa  ancHisiiit  ol^i vardict for  thodefinida^t^i unless  they  fkll 
niAiii  tba  excfpt^dr class,  i^'e^^of  Itattperat  admittsd  at  :tUe 
comiiaelicoinatit<;^xlha-8uit« . .  No  doubts  at  tikiub<tiipa/  itiv»s< 
aerer  thought  tbi^t  the:  ipasty.  could. ibe  admitted  at  My'^ 


(26)  Oats  ▼.  Holiday,  Trin.  22  k  23  Geo.  ^,  cited  by  Wilmot,  C.  S,, 
fnm  hit  own  naaisetipt  oatesk       .  '-    /     !^  ^     .' 
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1841.  other  period,  although  it  appears  subsequently  to  have  been 
the  practice  to  do  so,  the  pauper  being  held  Kable  to  pay 
the  antecedent  costs.  There  is  no  case  which  has  pot  a 
construction  on  the  statute,  except  that  referred  to  in 
Wilson,  which,  for  the  reason  given  by  my  Lord  Chief 
Baron,  is  not  satisfactoiy.''  On  the  following  day,  how* 
eyer.  Lord  Abinger,  C.B.,  said :  "  We  have  looked  into  the 
case  which  was  referred  to  yesterday,  in  Andrews's  Beports 
— Idmgtef  ▼.  Blaekerkg,  Andr.  S06 — and  it  appears  that 
there  the  court  said  that  by  implication  they  had,  under 
the  11  Hen.  7,  c.  12,  power  to  admit  a  party  to  sue  in 
form&  pauperis  at  any  stage  of  the  cause.  The  present 
rule,  therefore,  wiU  not  be  absolute  in  all  its  terms  (27), 
but  as  to  the  latter  part  of  it  only,  whereby  the  defendants 
will  be  enabled  to  obtain  thdr  costs  out  of  the  money  paid 
into  court.  ItwrnHbewndentoodthaiwegiveno  ophdomcm 
the  question  of  diepmpering  the  party,  but  confine  our 
judgment  to  the  latter  part  of  the  rule.  The  result  wiU 
be^  that  the  money  will  be  paid  out  of  court  to  the  defend- 
ants in  satisfaction  of  their  costs  up  to  the  time  of  the 
plaintiff's  admission  to  sue  in  formi  pauperis.^'  The  argu- 
ment, therefore,  must  be  considered  as  thrown  open  to  the 
construction  of  the  statutes,  aided  by  the  earlier  decisions 
11  Hem.7,ci2.  thcreoiL    The  11  Hen.  7,  c.  12,  enacts,  ''that  eyeiy  poor 

person  or  persons  which  hare  or  hereafter  shall  have  cause 
of  action  or  actions  against  any  person  or  persons  within 
this  realm,  shall  have,  by  the  discretion  of  the  Chaneellor 
of  this  realm  for  the  time  being,  writ  or  writs  original,  or 
writs  of  subpoena,  according  to  the  nature  of  their  causes, 


(27)  The  rule  called  upon  the  should  not  be  paid  out  to  the  de- 

plaintiff  to  shew  cause   why  he  feodants,  or,  if  taxed  at  a  leas  sam« 

■hoold  not  be  diapanpered,  and  why  why  the  amount  taxed  should  not 

the  Master  should  not  tax  the  de-  be  deducted  from  the  amount  paid 

fendants  their  costs,  and,  if  taxed  into  court,  and  paid  out  to  the  de- 

at  so  much  or  more  than  the  sum  fendants. 


paid  into  court,    why  the   same 
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thefefore  notlung  paying  to  your  Highness  for  the  seals  of        1841. 
the  same,  nor  to  any  person  for  the  writing  of  the  same 
writ  or  writs  to  be  hereafter  sued ;  and  that  the  said  Chan- 
eeUor  for  the  time  being  shall  assign  such  of  the  clerks 
whidi  shall  do  and  use  the  making  and  writing  of  the  same 
writs  to  write  the  same  ready  to  be  sealed^  and  also  learned 
counsel  and  attomies  for  the  same^  without  any  reward 
tak^ii  therefore ;  and,  after  the  said  writ  or  writs  be  re- 
tamed,  if  it  be  afore  the  king  in  his  Bench,  the  justices 
there  shall  assign  to  the  same  poor  person  or  persons 
couBsel  leamedy  by  their  discretions,  which  shall  give  their 
connaela,  nothing  taking  for  the  same:  and  likewise  the 
justices  shall  appoint  attorney  and  attomies  for  the  same 
foar  person  or  persons,  and  all  other  officers  requisite  and 
necessary  to  be  had  for  the  speed  of  the  said  suits  to  be 
had  and  made,  which  shall  do  their  duties  without  any 
reward  for  their  counsels,  help,  and  business  in  the  same : 
and  the  same  law  and  order  shall  be  observed  and  kept  of 
sU  such  suits  to  be  made  afixre  the  king's  justices  of  his 
Ckmunon  Place,  and  Barons  of  his  Exchequer,  and  all  othw 
justices  in  the  courts  of  record  where  any  suit  shall  be/^ 
There  is  nothing  in  the  language  of  that  act  that  at  all 
tends  to  shew  that  a  party  may  not  be  admitted  to  sue  in 
formfi  paiqieris  pendente  lite.    And  the  28  Hen.  8,  c.  16,  28  Hen.  S;  c. 
wUdi  gives  costs  to  the  defendant  upon  a  nonsuit  or  ver-^     '  '*  ' 
did^  provides,  by  s.  2, ''  that  all  and  every  such  poor  per- 
son or  persons  being  plaintiff  or  plaintiffs  in  any  action  of 
debt,  &C.,  which  ai  the  commencement  of  their  suits  or 
aetiome  be  admitted,  by  discretion  of  the  judge  or  judges 
where  snch  stuts  or  actions  shall  be  pursued  or  taken,  to 
have  their  process  and  counsel  of  charity,  without  any 
money  or  fee  paying  for  the  same,  shall  not  be  compelled 
to  pay  any  costs  by  virtue  and  force  of  this  statute,  but 
shall  suffer  other  punishment  as  by  the  discretion  of  the 
justices  or  judge  afore  whom  such  suits  shall  depend,  shall 
be  thought  reasonable.'^  Langley  v.  Blackerley,  Andr.  806, 
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184  K  ^      is  R  distinct  authority  to  shew  that  a  party  may  be  admitted 
to  sue  in  formfi  pauperis  at  any  stage  of  the  cause.     The 
next  reported  case  upon  the  subject  is  Blood  v.  Lee,  3  Wils. 
24.    That  was  an  action  of  assumpsit  removed  into  this 
court  by  habeas  corpus  firom  the  Palace  Court.     77ie  cmue 
being  at  issue,  and  the  plaintiff  not  having  proceeded  to 
trial  in  due  time  after  issue  joined^  the  defendant  gave  him 
notice  of  motion  for  judgment  as  in  case  of  a  nonsuit : 
before  the  motion  came  on^  the  plaintiff  (being  a  poor  man) 
applied  to  be  admitted^  and  was  admitted,  to  proceed  ia 
his  suit  in  formfi  pauperis.     Afterwards,  upon   shewing 
cause  why  there  should  not  be  judgment  as  ii^  qise  d  a 
nonsuit,  the  rule  was  made  absolute,  because  the  plaintiff 
or  his  attorney  would  not  undertake  to  pay  the  costs  of 
that  application  to  the  court ;  whereupon  judgment  as  in 
case  of  a  nonsuit  was  entered;  and  the  plaintiff  being  taken 
in  execution  upon  that  judgment,  Olynn,  Serjeant,  moved 
that  he  might  be  discharged  out  of  custody,  insisting  that 
a  pauper  was  not  liable  to  costs.     A  rule  to  shew  cause 
was  granted:   and,  before  the  defendant  came  to  shew 
cause,  Wilmot,  C.  J.,  cited  from  his  own  manuscript  notes, 
amongst  others,  a  case  of  Oats  v^  Holiday,  where  he  said, 
**  it  was  at  first  doubted  whether  a  plaintiff  could  be  ad- 
mitted in  form&  pauperis  after  the  oonmiencement  of  the 
suit;  but  at  length  it  was  resolved  that  he  might  be  so  ad- 
mitted at  any  time  of  the  suit;  and  the  court  resolved  that 
a  person  so  admitted  in  formfi  pauperia  pendes^te  tite  shall 
not  pay  costs  from  the  beginning  of  the  action.^    Jjt  is- 
true  the  case  is  said  to  have  been  adjourned;  but  not  on 
this  question,  as  is  supposed  by  Parke,  B.,  in  Casey  v.  Tom- 
tin.    The  practice  seema  to  have  been,  at  least  since  1788, 
to  admit  parties  to  sue  in  fonn&  pauperis  w  well  after  the 
commencement  of  the  suit  as  before :  it  is  so  laid  down  in 
Tidd,  9th  edit.,  98,  and  in  Archbold,  7th  edit,  by  Chitty, 
018;  and  the  forms  are  in  the  alternative — ^see  Tidd'a 
Forms,  8th  edit.,  25 ;  Chitty's  Fcrms,  5th  edit.,  586.    And 
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the  practice  is  distinctly  recognised  by  the  court  bfExfeh^*:        1841. 
quer  in  Jmts  v.  Peers,  M'Ctel.  &  Y.  282,  where  an  6rder'      ^^J^JJJ^ 
was  made  pendente  lite  admitting  the  plaintiff  to  prosecnte      ^xlks 
Us  action  in  form&  pauperis,  and  an  application  by  tKe  de- 
fendant for  security  for  and  taxation  of  the  costs  pr6rioiisly 
inconed  was  made  two  years  afterwards;  andlkhe  doiM^ 
refidsed  the  application,  and  allowed  a  retrospective  opera> 
tion  to  the  order,     \Tinddl,  C;  J.— In  Manning**  Ekch; 
Pr.,  p.  137,  a  rule  of  8  Geo.  1  is  referred  to;  which  pro- 
vides ^thftt  a  person  to  whom  the  privilege  of  duhig  in 
fiMuftpaoperis  is  granted  pend^ite  lite,  must  gire  sbcurfty' 
to  pay  theteosts  iiicurred  before  admittance:'^  see  OomyiiiV 
Digest,  Formd  Pauperig,    That  seems  a  pretty  dear ■recog^' 
vtaukcf  the pracrtiee  in  the  year  1717 ;  and  there  ^  nolfhin^' 
in  the  stafoles  agidnst  it] 

8tork$,  Seijeant,  in  support  of  his  rule. — ^The'  st^titfe' 
11  Hen,  7,  c.  12,  eridently  contemplates  the  plaintitt's 
being  admitted  to  sue  in  form&  pauperis  before  the  coih-^ 
menoement  of  the  action ;  and  in  none  of  the  older  cases  i$ 
the  rule  so  iKstinctly  laid  down  as  to  induce  the  court  to' 
disregard  the  opitiions  so  strongly  expressed  by  the  court 
of  Eicheqner  in  the  three  recent  cases  of  Fobs  v.  Rncifie, 
Ixme^ttr.  Certii,  zni  Casey  v.  Tomlin:  and,  thohgh  th6 
court  decRte  to  deeide  the  point  in  the  last-mentioneft 
ease,  and  seem  ih  a  manner  to  leave  it  open,  yet  they  dtt 
■D  with  strong  remarks  that  the  practice  of  admitting  ptk^ 
ties  pendente  lite  to  sue  in  fdrm&  pauperis  is  irregular'  and 
improper.  [Tindal,  0.  J. — ^With  their  recent  decisibn^ 
before  them,  the  court  almost  in  terms  desire  that  the 
question  may  be  considered  an  open  one.]  If  the  legisla-i 
ture  had  mteant  to  extend  this  boon  to  any  period  of  the 
suit,'  thfe  fiur  presuitaption  is  that  they  would  have  used 

* 

expressions  that  would  have  placed  the  matter  beyond 
doubt.  The  court  cannot  discharge  this  rule  without  going 
the  length  of  holding  that  a  plaintiff  who  becomes  a  pauper 

VOL.  IV.  o  • 
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at  any  time,  eren  a  single  day  before  tlie  trial,  may  arail 
himself  oi  the  provisions  of  the  statute. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  this  question  ia  to 
be  decided  upon  the  proper  construction  of  the  II  Hen.  7, 
c.  12,  and  the  subsequent  provision  in  the  33  Hen.  8,  c.  15, 
»•  2,  quite  unfettered  by  anything  that  has  taken  place  in 
the  court  of  Exchequer,  for,  I  cannot  but  think,  after  what 
fell  from  the  Lord  Chief  Baron  in  Casey  y.Tamlm^tiiat  the 
point  is  left  open  to  further  constderation.  .Now,  the  sta* 
tute,  11  Hen.  7,  c.  12,  is  an  enabling  statute,  desiguMl  to 
confer  a*  boon  on  the  poor-t-its  tj^f  being  ^' A  inean  to 
help  and  speed  poor  pe^«>ns  i^  their  mits;''  andttterefore, 
unless  it  in  eiqpfiw  terms  or  by  necessary  inipjljcatioa  re- 
quires that  the  parfy  shall  only  ^e  admitted  toisue  as  a 
pauper  bef<xre  be  commencea  his  suit,  we  have  no  right  to 
import  into  it;  any  such  eondit|(Bi»  I  find  in.  the  act  no 
IFprids  ^i|j^ressive.Qf T  fqy.  ^q^  fpten^non  the  part,  of  the 
legislatuv^;  and  c^Hrtainly  thefe  oaa  be  n^ good  reason  why 
a  man  who  has  fallen  inta  jpw^y  w\^  the  suit  is  pro- 
ceediog^.diould  1ii|^9l^  ffatJftoip  ^bf  beneStc^the  statute. 
Nor  does  the,2^jH€ap^&,  c»  16^  f^ppear  r^  meto  wammt 
the  positiw  th^t  is  cf^^nded  ffnt  I^  ik^  defeyidant  in  this 
case.  33^tf  rstet^tQ  foe  rtb«  fifst  tin^e.  ga^  iiosts  to  the 
defendant  vrherot  jil^e  plf^iii^  became  ;nonJ9nit  or  a  Terdict 
passed  agai^at  hw  i  lind^  ifiu'eseeii^  qaaea  9ught  arise 
in  which  the  pl^jdMiiffr  wght  be:  admitted  to  j^i^  iA  formfi 
pauperis,  itjiipvid^s  in  s.  2,  ''that  all  and dweryifr^hr poor 
person  or  p^r^m^r'b^i^g^  plaintiff  or  .ph^lMti|^^t  9PJ,  action 
of  deht,iSiH)*,  wM^b  at  tie  oojtnmencemwt  qf  tji^  $^  or  ac- 
Horn  beradmitted,.by  disigretipn  of  the  judge  or  judges  where 
such  suits  or  ftctaopflflhall  be  pursued  or  tpika%tp  haye  their 
process  ai|d  counsel  of  charity,  without  any  money  or  fi^  pay- 
ing for  the  same^  f shall  not  be  compelled  to  pay  any  costs  fay 
virtue  and  force. i^  this  statute,  but  diall  suffer  other  pun«> 
ishment  as  by  the  discretion  of  the  justices  or  judge  afore 
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wliom  mush  suits  shall  depend,  shall  be  thought  reasonable/^  1841. 
Hie  proper  constmction  of  that  clause  is,  that,  though  it 
M7  place  parties  soiiig  in  fbrmfi  pauperis  in  a  less  favoiir- 
sUe  position  where  they  are  admitted  so  to  sue  pendente 
lite,  it  does  not  deprive  them  of  the  benefit  of  the  former 
ststat^.  With  respect  to  the  authorities — the  ease  of 
Lfngleg  ▼.  Blackerley,  Andr.  306,  seenui  to  he  a'  distmct 
snthoritjr  for  the  position  that  a  plaintiff  may  be  admitted 
to  sue  in  fonnA  pauperis  at  any  stage  of  the  cause.  Othei^ 
cases  haire  been  dted  that  are  afanost  as  dedsir^l  ^^ffien 
is  one,  howeyer,  that  has  not  been  reliscred  to^^^irktain  ▼. 
OreawaZf,  H  8tr.  1121, 16  Yin.  Abr.  862;  pi.^  1«  ^Qitttai; 
Britttm  d.  Webb  v.  Oreenmll^.  The  dose  was  as  Mows\ 
in  ejeetmcsit,  q/Zer  i$$ye  joined,  the  drfendiuit  nioi^d  fbr  a 
trial  at  Bear,  which  the  phdntil^  «t  fitirt;  opposed,  bht  after* 
wai^  consented  to  upon  condil^,  thiit,  in  case  of  a 
nonsuit  or  T«*diet  against  him,  he  should  pay  such' costs 
only  as  were  usually  allowed  at  Nisi  Prius.  Subsequently 
to  Has  rule  the  lestfor  of  the  plaintiff  was  adtllitted  informft 
pauperis,  and  at  tte  trial  at  Bar  the  jury  found  b  yerdict 
for  the  deftadant.  '  The  plamtiff  having  brought  a  new 
cgecfcment,  it  waa  moved  that  it  sltotfd  be  referred  to  the 
Ifaster  to  tax  the  costs  of  fSie  first  action,  acdoidhig  to  the 
pUntiff'ii  agreemeirt,  wUch,  as  was  all^g^,  it  wab  not  in 
lis  power  to  wave  by  afterwaapds  procuring  himself  tb'Me 
admitted  in  forml  paop^eris,  a;hd  that  th^  bringing  of  a 
new  cgeetment  after  a  trial  at  BariTas  i^ezatious.  But  the 
ooort  keU  ''that the  plaintiff's  agitement  could  not ;pre- 
dude  him  from  tiie  bctaefit  of  a  rabsequnat '  admislioil  in 
farmft  pauperis,  for,  it  means  only,  thit,  if  sny  costs  bef  ad- 
judged due,  then  he  should  pay  no  miore  than  Nisi  Prius 
eoslSy  and  not  that  he  should  pay  costs  at  all  events.  Now 
the  only  instance  in  which  a  pauper  shall  pay  costs,  is, 
where  he  has  been  vexatious,  and  then  the  usual  way  is  to 
dispauper  him,  but  there  is  no  vexation  in  the  present 
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1841.  case.''  That  case  shews  that  it  was  at  that  time  considered 
that  a  plaintiff  might  be  admitted  to  proceed  in  formi 
pauperis  after  the  suit  was  commenced :  and  the  role  of 
the  court  of  Exchequer  in  1717,  referred  to  in  Comyns's 
Digest,  Farmd  PauperiSy  and  in  Manning's  Exch.  Pr.  137, 
shews  that  such  was  the  general  and  recognised  practioe. 
But,  after  all,  the  statute  11  Hen.  7,  c.  12,  seems  to  be 
nothing  more  than  a  confirmation  of  the  common  law; 
for,  I  find  in  the  very  learned  report  of  The  Serjeants* 
Case  by  my  Brother  Manning,  p.  41,  n.  (d),  a  reference  to 
a  case  that  occurred  twenty  years  before  the  passing  of 
that  act,  from  which  it  appears,  that,  at  common  law,  if 
a  party  would  swear  that  he  was  unable  to  pay  for  entering 
his  pleadings,  the  officer  was  bound  to  enter  them  gratis, 
and  that  in  this  court  there  was  a  '^  presignator  pur  les 
peers :"  M.  15  Ed.  4.  26.  pi.  2.  I  think  this  rule  must  be 
discharged. 

CoLTMAN,  J. — ^I  am  entirely  of  the  same  opinion.  Fan 
▼.  Racine  and  Lavewell  t.  Ckartis  were  cases  relating  to 
costs,  and  therefore  the  attention  of  the  court  was  na^ 
turally  directed  to  the  23  Hen.  8,  c.  15,  and  they,  upon 
the  first  view  of  that  statute,  and  without  any  very  full 
investigation,  came  to  what  appears  to  have  been  a  some* 
what  rash  conclusion  on  the  subject.  If  the  argument  of 
my  Brother  Storks  in  this  case  be  well  founded,  the  plain- 
tiff should  have  been  dispaupered  in  Lovewellr.  Curtis, 
The  circumstance  of  the  plaintiff  not  having  obtained  leave 
to  sue  in  forma  pauperis  before  the  commencement  of  the 
-suit  may  possibly  subject  him  to  some  disqualification,  but 
cannot  deprive  him  of  that  which  he  is  entitled  to  either 
at  common  law  or  by  the  statute  11  Hen.  7,  c.  12.  I 
agree  with  my  Lord  Chief  Justice  in  thinking  that  the 
practice  is  well  settled  by  the  older  cases  that  have  been 
Teferred  to. 
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Erskine,  J. — ^I  am  of  the  same  opinion.  The  question  1841. 
in  this  case  does  not  arise  upon  the  23  Hen.  8,  c.  15^  it 
is^  whether  the  original  order  admitting  the  plaintiff  to 
sue  in  form&  pauperis  was  a  legal  order  or  not.  When  we 
find^  thatj  from  a  very  early  period  parties  have  been  adr 
mitted  to  sue  in  form&  pauperis  pendente  lite^  and  when 
we  find  a  rule  of  court  recognising  and  providing  for  the 
practice  so  early  as  the  year  1717,  we  must  take  it  for 
granted  that  this  order  has  been  properly  obtained,  unless 
some  authority  be  produced  to  shew  that  it  is  inconsistent 
either  with  the  common  law  or  the  statute.  There  is 
nothing  in  the  statute  to  limit  the  power  of  the  court  in  the 
manner  suggested :  the  statute  does  what  the  court  could  not 
have  done,  viz.  relieve  the  party  from  the  fine  payable  on 
the  issuing  of  the  writ.  Looking  at  the  way  in  which  the 
question  arose  in  Foss  v.  Racine  and  Lovewell  v.  Curtis^  I 
cannot  attach  much  importance  to  those  cases ;  for,  though; 
it  is  troc/  strong  expressions  of  doubt  as  to  the  propriety  of 
the  order  being  made  pendente  lite  are  thrown  out,  they 
had  reference  to  the  statute  28  Hen.  8,  c.  15,  and  in  Casey 
V.  Tomlm  the  court  seem  to  wish  that  the  point  may  be 
considered  open.  I  therefore  think  the  rule  must  be  dis-* 
diarged. 

Maulb,  J. — I  am  also  of  opinion  that  the  rule  must  be 
discharged.  The  objection  to  the  order  of  my  Brother 
Cdtman  is*  that  the  court  has  no  power  to  admit  a  plain* 
tiff  to  sue  in  form&  pauperis  pendente  lite.  Some  couu'- 
tenance  is  given  to  the  objection  by  the  recent  decisions  of 
the  court  of  Exchequer :  but  the  attention  of  the  court 
was  not  in  these  cases  called  to  the  undoubted  common 
law  authority  of  the  courts  to  admit  parties  to  sue  and 
defend  in  form&  pauperis.  The  note  cited  by  the  Lord 
Chief  Jnstioe  from  The  Serjeants'  Case  shews  that  this  au- 
thority was  exercised  by  the  courts  at  least  as  early  as  the 
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184L  15  Ed.  4:  and  the  books  of  Practioe  esbibit  InsteiioeB  of 
parties  bekig  adnntted  to  soe  in  fann&  pauperis  after  tlie 
commencement  of  Hke  action.  The  staitate  11  Hen.  7,  e. 
12,  does  not  in  t^rme  nfiplj  to  criminal  proceedings;  and 
yet  it  is  a  weU-known  practiee  in  the  Queen's  Bench  to 
admit  a  partjr  to  defend  an  indictment  in  formft  paiqpcrit 
(see  the  cases  collected  in  Hnllock  on  Ckists,  2nd  edit, 
228,  n.) ;  and  this  conld  only  be  by  virtue  of  their  fwimon 
law  authority  to  regnlate  the  practice  of  the  Goort.  Thers 
is  nothing  in  the  statute  11  Hen.  7,  c.  12,  to  limit  the 
power  of  the  court  to  admit  the  plaintiff  to  sue  in  formi 
ftauj^ris  to  ^  commencement  ai  the  suit.  It  remits  in 
eMain  cases  the  Hue  payable  for  the  original  writ;  but 
the  commmi  law  court  had  nothing  to  do  witli  flie  original 
writ  until  its  return,  and  eonsequMnily  they  could  not 
^ttny  hutd  eftdk  the  Erections  of  the  act  until  after  the 
commencement  ^oi  the  action.  Then,  widi  respect  to  the 
3S  Hen;  8,  c«  15,  though  the  court  of  Exchequer  seem  to 
have  coxntrued  it  as  expressly  requiring  that  the  plaintiff 
be  admitted  to  sue  in  farmA  pauperis  befiire  the  eommenee* 
ment  of  the  suit,  I  must  confess  it  appears  to  me  to  hare 
a  considerable  bearing  the  other  way.  The  1st  sectioa 
enacts,  that,  *'  in  trespass  upon  the  statute  6  Bic«  2,  s.  1, 
c.  8,  debt,  covenant,  detinue,  account,  trespass  on  the 
case,  or  upon  any  statute  for  an  (rffisnce  or  wrong  pessimal 
immediately  supposed  to  be  done  to  the  plaintiff,  if  the 
plaintiff,  after  the  appearance  of  the  defendant,  be  non- 
suited, or  a  verdict  pass  against  him,  the  defendant  shall 
have  judgment  to  recover  his  costs  against  the  plaintiff, 
to  be  assessed  and  taxed  by  the  discretion  of  the  judge  or 
judges  of  the  court  where  such  action  shall  be  commenced 
or  sued,  and  shall  have  such  process  and  execution  for  the 
recovery  of  the  same  against  the  plaintiff,  as  the  plaintiff 
should  or  might  have  had  against  the  defendant,  in  case 
judgment  had  been  given  for  the  plaintiff/'  and  then  s.  2 
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prondes  that ''  erery  poor  person  or  persons  being  plaintiflf       1841. 
ixr  plMniailW  in  any  action  of  debt^  &c.j  which  at  the  com- 
menoement  of  their  suits  or  actions  be  admitted,  by  dis- 
cretion of  the  jodge  or  judges  where  such  suits  or  ac- 
tiona  shall  be  pursued  or  taken^  to  have  fheir  process  and 
counsel  of  charity,  without  money  or  fee  paying  for  the 
ssmOy  diaU  not  be  compelled  to  pay  any  costs  by  Tirtne 
and  fofoe  of  that  statute,  but  shall  su£fer  other  punishment 
as  by  the  discretion  of  the  justices  or  judge  afore  whom 
sodi  suits  shall  depend  shall  be  thought  reasonable/'    The 
statute-  does  not  say  generally  that  ereiy  poor  person  who 
dudl  be  admitted  to  faaire  his  processr  and  counsel  of 
charity,  shall  be  relieyed  from  costs  I  bull  every  poor  person 
m  wiMoittei  ai  iie  commencement  of  the  mtUm    These  words 
wore  either  unnecessarily  inserted,  or  they  wer^  inserted 
for  the  purpose  of  depriving  the  plaintiff  of  the  benefit  of 
that  provision  unless  he  were  admitted  to  sue  in  formft 
pauperis  before  the  commencement  of  the  suit — assuming 
that  there  might  be  persons  admitted  to  sue  in  that  form 
pendente  lite.    Then  wa  find  a  general  rule  of  the  court  of 
Exchequer  made  upwards  of  a  century  ago  .pnmding  for 
what  ahaU  be  done  in  the  case  of  a  jdaintiff  admitted  to 
sue  in  formft  pauperis  pendente  lite*    That  rule,  the  older 
esses  that  have  been  mentioned,  and  the  reason  of  the 
thing,  aU  concur  in  support  of  the  court's  authority  to 
make  these  otders  at  any  stage  of  the  cause.    Upon  what 
coaditiiiiat  should  be  done,  is  another  questicm. 

Rule  discharged,  the  costs  to  be 
costs  in  the  cause. 
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1841. 

Monday^  In  the  matter  of  Ann  Llotd. 

Nov,  22nd.        k 

The  mother  of  A.  WRIT  of  habeas  corpus  was  issued,  at  the  instance  of 
child  ^tween  ^^®  -^^  Uoyd  Bowsor,  described  as  the  irife  of  one  Samnd 
tw  w°*"^  f  ^^"^i  of  Pembrey,  in  the  coxuity  of  Carmarthen,  from 
age,  obtained  a  whom  she  was  living  apart,  directed  to  a  gentleman  named 
corput  to  com-    Idojd,  who  resided  in  Anglesea,  commanding  him  to  bring 

feiw^'tJ  brili*  ^P  **^®  ^^y  ®^  ^^^^  T^\oyA,  an  infeiit  between  eleven  and 
her  before  the    twclvc  jcars  of  age,  the  fruit  of  an  illicit  connection  between 

court*    The 

child  being        Mr.  Llojd  and  Ann  Lloyd  Bowser  before  her  marriage, 

brought  up,  the 
court  declared 

werdw  heV*"  -4/cA«r&y,  Serjeant,  on  the  part  of  Mr.  Uoyd,  in  obedi- 
own  discretion  encc  to  the  writ,  produccd  the  infant,  to  be  dealt  with  as 
■he  would  go,     the  court  might  direct. 

and  would  not 
allow  the  mo- 
ther to  uke  h«       Ludlow f  Serjeant,  appeared  to  support  the  claim  of  the 

mother. — ^As  against  the  mother,  the  custody  of  a  stranger 

is  wrongful;  the  mother  of  an  illegitimate  child  alone 

l)eing  bound  to  maintain  it— 4  &  5  Will.  4,  c.  76,  s.  71. 

\Tindal^  C.  J. — ^That  clause  applies  only  to  children  bom 

bastards  after  the  passing  of  the  act.    Maule,  J. — Accord* 

ing  to  s.  57,  it  would  seem  that  the  applicant's  husband 

would  be  the  fit  person  to  have  the  custody  of  the  infant : 

that  section  enacts  '^that  every  man  who  firom  and  after 

the  passing  of  this  act  shall  marry  a  woman  having  a 

child  or  children  at  the  time  of  such  marriage,  whether 

such  child  or  children  be  legitimate  or  illegitimate,  shall 

be  liable  to  maintain  such  child  or  children  as  a  part  of 

his  family,  and  shall  be  chargeable  with  all  relief,  or  the 

cost  price  thereof,  granted  to  or  on  account  of  such  child 

or  children  until  such  child  or  children  shall  respectively 

attain  the  age  of  sixteen,  or  until  die  death  of  the  mother 

of  such  child  or  children.'']     Being  separated  from  her 

husband,  the  mother  may  be  considered  as  a  feme  sole. 

[CoUman,  J. — Upon  what  legal  ground  do  you  put  the  mo- 
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ika^$  right  to  the  custody  of  her  illegitimate  child?]  1841. 
Upon  the  abandonment  of  the  &ther — ^upon  the  fact  of  ^  ^^^^  ^ 
the  child  being  derehct*  [Mauk,  J. — Sappose  the  appli«  ^^^  Lloyo. 
cation  for  the  writ  had  been  made  by  a  stranger  (29) ; 
according  to  your  argument  the  child  must  be  delivered 
up  to  the  stranger.]  That  the  .pntative  father  has  no 
right  to  the  custody  of  the  child^  will  not  be  disputed. 
And  it  is  equaUy  dear  that  the  court  has  authority  to 
cause  her  to  be  dehvered  over  to  her  mother-^7%tf  King  v, 
Sqper,  5  T.  B.  278;  Rex  r.  Mogeley,  5 East,  224,  n.  [Jbt- 
daJ,  C.J. — Both  those  cases  (the  latter  especially)  proceeded 
upon  the  ground  that  the  putative  fether  had  obtained 
possession  of  the  children  by  force  or  fraud;  and  they 
were  infants  of  tender  age — in  the  one  case  three,  and  in 
the  other  five  years.  Such  also  was  the  case  of  The  King 
▼.  Hopkins,  7  East,  579.  Here,  however,  the  infant  is  be- 
tween eleven  and  twelve  years  of  age :  she  is  able  to  speak 
and  to  judge  in  some  degree  for  herself:  she  may  tell  us 
if  she. is  placed  under  any  restraint.  Maule,3.,  i^erteilL 
to  Rex  V.  Delaval,  8  Burr.  1484,  1 W.  Blac  410,  489, 
where  Lord  Mansfield,  citing /Zer  v.  Clarkson,  1  Str.  444, 
Rex  V.  Johnson,  I  Str.  579,  and  Rex  v.  Smith,  2  Str.  982, 
said :  "  He  thought  that  what  was  done  by  the  court  in 
every  one  of  them  was  right;  though  he  did  not  agree 
with  the  eaginge  that  were  reported  in  the  books  to  have 
been  made  use  of  in  determining  them.  In  cases  of  writs 
of  habeas  corpus  directed  to  private  persons  '  to  bring  up 
infimts,'  the  court  is  bound  ex  debito  justitiser  to  set  the 
infant  free  from  an  improper  reetramt :  but  they  are  not 
bound  to  deliver  them  over  to  anybody,  nor  to  give  them 
any  privilege.  This  must  be  left  to  their  discretion  ac- 
oording  to  the  circumstances  that  shall  appear  before 
them.    There  is  a  privilege  redenndo,  unless  the  court 

(29)  See  the  case  of  The  Hottentot  Venus,  13  East,  195:  there  the 
application  was  made  by  the  secretary  of  a  society  called  The  African  In^ 
sdUition. 
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1841.  should  see  groand  to  declare  the  oontnry.  In  the  time 
"—^—^  particaliir  cases  which  he  had  mentioned,  all  tliat  warn  ae- 
Ahn14.ot«.  twilty  done,  he  said,  was  right;  though  he  did  not  agree 
with  all  diat  was  «aid.  In  the  first  of  those  csm  (Roc  t, 
Clarlaoa),  tl|e  inCuit  waa  a  inaarriageable  yonng  lady,  who 
lired  widi  her  gvaz^iaii'.  A  msn  (Maimed  her  as  his  wife : 
she  denied  the  nurriage.  The  conrt  coold  not  tr;  the 
marriage  by  affidavit:  and  tht^cenld  not  delfaror  her  to 
the  man  at  Aar  kubaitd,  vithoat  allowing  the  marriage. 
She  choae  to  remain  with  her  goardian :  and  the  conrt, 
upoa  brang  informed  that  the  man  had  a  design  to  sdie 
her,  seitt  a  tipatsff  home  with  her  to  pratedi  JierL  Ih  the 
aaopiiid -case  (£40  v.  J«ytAfeis),  tbs  «hild  waa  too  yommg  to 
JQf^  iffg  itaolf:  abet  w«s  not  vwrethaaaineor  teB.ar  aa 
some  aoBOiinto  4ay.(30),  wt  yMn  old;  knt  ootAiBly  nof 
dd;  otopgjh  to  «(tpim»  anj  judgi&fait  of  her  own.  And 
there  vaa  a  l^at,ffmrdi(m  iqtpointed  by  tfaa  will  of  htt 
Uiher:  and  thenfore  it  was  right  to  lettJuh^al  guardian 
take,  her*  w.  «he  was  too  yomg.  t9  jyidge  for  herteff.  The 
guArdiaiii  appflipted  in  that  cate  by  tlie  Spiiitaal  Coort  was 
nothii^  *t  tU ;  fat-  t^^xy  i^qKnnt  anybody  guardian  in  that 
court,  for  the  mere  purpose  of  appearing.  In  the  third 
case  {Rex  t.  Smith),  the  child  wanted  but  aix  weeka  of 
fimrtaeni.afld  that, case  waa 4fe/franiMid  r^il/  (barring  the 
diota  that  were  used  in  it) :  ^,  the  «oart  w«tre  .certainly 
right  iDi.refiuiqg  to  deliver  the  infiaat  to  the,  bthei^  ti 
whose,  dengn  in  applying  for  ihe  custody  of  his  child 
tbcy.h^.a  bad  opinion.  The  tme  mlaisthai  the  ecxirt 
«ni  t9  JM^  v/pija  the  curcmaastanciM  of  the  particBlar  eaae, 
Wd'^to  give  their  difectKtts  aooocding^."  His  Jcffdahip 
then-stated  the  aneniaataoces  of  the  eaae  before  him,  and 
e»iclndadtiinarH"Letr,the':girlbai<iwia>v«i>oai  mBre- 
Mr«^iaMA.htaf,iHerlg^o.ffoiiiAtn  fiemtf.    And  who- 

(30) 'l1ie'Rep6rl«r~'o^rVcs  in  s  iiot« — "My  mm  note  (and  I  wa* 
in  cwut  and  ww  her)  Myi  *'ii6oW  tit.' " 
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•oevw  tball  offer  to*  meddle  wMfaar  redenndo^  let  them        184!« 
take  notice  that  the^  do  it  at  iheir  pmL'*]  ^    - 

A kmg  dieeiiaflion  ensved^ in  the  oouneof  whidi the  toW  AvKLiomft 
lowing  cases  were  referred  to — Bdpatte  Bkkmer,  9  Moore^ 
278,  Eof  parte  M'Clettan,  1  DowL  81)  wd  The  Kbiff  ▼. 
GrtoMB,  4  Ad.  &  E.6M,  6  Ni  &  MvtMl;:^  In^  the^  hat- 
mentioned  case^  Lord  Denman  says :  ''When  ba  infiftit  is 
brought  before  the  court  by  habeas  oorpus,  if  he  be  of  an 
age  to  exercise  a  choieej  the  eoort  leaves  him  to  elect  where 
he  will  go  :'*  and  Coleridge^  J.,  says :  ''  When  the  writ  is 
obqredj  and  the  party  brooght  np  is  capable  of  using  a  dis- 
cretion,  the  rule  is  8imple>  and'  dlspoiseb  of-  riumy  cases^ 
namely,  that  the  individual  w'ho  'hk»  b«^  iai&et  ^hia  re^ 
straint  is  declared  at  liberty ;  Hodtheooortirffl^vettdiiect. 
Ihat  the  party  shall  'be  atleiuded  Jkdme^by  M'd&der^'to    . 
make  the  order  effectual..   BnV^^hwr  the  *^#&Bft  1i^  toa 
young  to  have  a  choice,  we.  must  refers  to  legal  principles 
to  see  who  is  entitled  to  the  custody,  because  the  law  pre* 
sames,  that,  where  the  legal  custody  is,  no  restraint  i^dsts; 
and,  where  the  child  is  in  the 'hands'  of  a  lAird  pfiMMy  that 
presumption  is  in  fayooi  of  the  fisther/^    In  that  case; 
howerer,  the  children  were  kgiiimaiei 

TivBAL,  C*  J.-^This  is  a  case  «f  considerable  difficulty, 
and  we  caasiet  help  ftelim  much  distressed  at  being 
obliged  to  cblne  to  adedsion  upoti  it.  The  writ  of  habeas 
corpus/ sdiicii  WM  granted  to  the  mother  of  the  infimt— 
an  iliegilimatls  child^^lbr  the  purpose  of  bringing  her  up 
fiom  tiM  coBtody  in  whidi  die  had  been  placed  by  ttie 
supposed  fiAfaer,  has  been  obeyed,  and  the  infimt,  who  is 
sworn  to  be^  and  evidently  is,  about  twidve  years  of  age,  is 
nowin  court.  Though  not  fourteen,  still  she  is  of  an  age 
to  choose  for  herself:  we  are  not  called  upon  to  exerrise  a 
discretion  for  her.  If  she  be  willing  to  go  to  her  mother, 
•he  may;  but  no  force  shalVbe  used. 
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The  child^  being  asked  whether  she  was  willing  to  g6  to 
her  mother^  evinced  the  most  decided  repugnance  to  do 
so.  She  was  then  informed  by  the  Lord  Chief  Justice  that 
phe  was  at  liberty  to  go  whithersoever  she  pleased :  and 
accordingly  she  left  the  court  accompanied  by  a  female 
by  whom  she.  had  been  brought.  Upon  her  leaving  the 
court  an  attempt  was  made  by  the  mother  and  her  friends 
to  take  forcible  possession  of  the  child.  This  being  com* 
municated  to  the  Lord  Chief  Justice^  one  of  the  officers 
was  sent  to  protect  her. 


Nov.  2Srd. 

**  London 
Trades  Joint- 
Stock  Banking 
Company. 
Dorking,  Sur- 
rey,  24th  Au- 
gust, 1839.   Six 
months  after 
date,  pay,  wiih- 
out  aeeqfiamce, 
to  the  order  of 
J.  C.  Francis, 
Esq.,  1001., 
▼alue  received. 
(Signed)  For 
the  Directors, 
T.  Newham, 
Manager. 
(Addressed) 
To  the  London 
Trades  Joint- 
Stock  Banking 
Company,  33, 
Gracechurch 
Street,  London:" 
Held,  that  this 
instrument  was 
properly  de- 
clared on  as  a 
promissory 
note* 


MiLLBB  V.  Thompson. 

HE  plaintiff  declared  that,  the  defendant,  on  the  24th 
.August,  1839j  ma^e  his  promissory  note  in  writings  and 
delivered  the  sfune  to  J.  Q.  Francis,  and  promised  to  pay 
to  the  said  JT.  C.  Fr^cis,  or  order,  100/.,  six  months  after 
the  date  thereof,  which  period  had  then  elapsed,  and  the 
said  J.  Frauds  indorsed  the  same  to  the  plaintiff,  whereof 
the  defendant  had  notice,  and  then,  in  considepttiou  of 
the  premises,  promised  to  pay  the  amount  thereof  to  the 
plaintiff,  aGOCwdiiig  to  the  tenor  and  effect  thereof. 

Plea;,  amongst  others,  that  the  defendant  did  not  make 
the  said  note,  modo  et  form&. 

The  qause  was.  fried  before  Tindal,  C.  J.,  at  the  sittings 
at  Westminster  after  Hilary  Term  last,  when  the  follow- 
ing  facts  appeared  in  evidence : — ^The  defendant  was  one 
of  the  directors  of  an  association  called  the  London  Trades 
/oint-Stock  jpiai^kipg  Company,  whose  principal  place  of 
business  was  in  Gracechurch  Street,  London,  There  was 
a  branch  establishment  at  Dorking  in  Surrey,  of  which  one 
Newham  was  mani^er.  Francis,  the  payee  of  the  note, 
resided  at  Dorking,  and  was  .also  a  director.  The  note 
was  as  follows — the  words  in  iiaUc  being  in  the  hand* 
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writing  of  Francis,  the  rest  being  (with  the  exception  of        1841. 
Newham's  signatore)  a  printed  form : —  uuam 

^'  London  Trades  Joint-Stock  Banking  Company.  «^- 

Tbompsor 

**  Dorking,  Sorrey,  24th  August,  1889. 

"jSSr  monihs  after  date,  pay,  without  acceptance,  to  the 
order  of  J.  C.  Fronds,  Esq.,  100/.,  value  received, 

"  For  the  Directors, 

*'  Thomas  Newham,  Manager." 
^  To  the  London  Trades  Joint^Stock  Banking  Company, 
''  33,  Oracechurch  Street,  London." 

The  note  was  indorsed  by  Francis  to  the  plaintiflT,  On 
the  part  of  the  defendant,  it  was  objected  that  the  in- 
rtrament  produced  was  improperly  declared  on  as  a  pro- 
missoiy  note^  it  being  in  fact  a  bill  of  exchange.  For  the 
phdnti£P  it  was  insisted,  that,  by  reason  of  its  ambiguous 
character,  the  plaintiff  was  entitled  to  treat  the  instru* 
ment  either  as  a  promissory  note  or  bill  of  exchange  at  his 
option;  and  that,  at  all  events,  the  declamtion- might  be 
amended  pursuant  to  thef  8  &  4  Will.  4,  c.  42,  s.  28. 

His  lordship  was  of  opinion  that  the  instrument  was 
▼ell  declared  on  as  a  promissory  note,  and  he  directed 
that  it  might  be  indorsed  upon  the  record, 

A  verdict  was  therefore  taken  for  the  plaintiff  for 
104/.  18^.,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit  if  the  court  should  be  of  opinion  that 
the  objection  taken  at  the  trial  was  a  valid  one,  and  the 
case  not  one  that  admitted  of  an  amendment — the  decla- 
ration to  be  taken  to  be  amended  if  amendable  and  amend- 
ment necessary. 

Chaimell,  Serjeant,  in  East^  Teito  'Mt,  Hbt^ei  H  rule 
nisi  accordingly.  >'/'-. 

Wilde,  Serjeant,  shewed  cause. — ^Whe^  the  fortCi  of  the 
instmment  is  such  that  there  is  but  one  party,  who  incurs 
liability  upon  it,  whatever  its  form  may  be,  it  is  in  effect  a 
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184L  ptomiagofy  note.  Hci^^  tiie  only  penons  upon  whom  ro^ 
tfpoittibflity  could  attach,  the  only  penons  mentioiifid 
independcmtly  of  tiie  payee,  are,  the  diiecton :  it  u  no- 
thing more  than  a  draft  by  the  company  in  the  name  of 
the  manager  of  the  Dorking  branch  upon  the  company  in 
London;  'At  att  eventa,  it  is  so  ambignoas  thtit  thfe  plain* 
tiff waa wtflrrmtedin treatinf  it  Ma ptoBnaeary note;  ac- 
cording tQ^tliB'itifttiplo  laid  dbwrn  in  JBdiav.  Bmf,  6  B.  k 
C.488^  9P;ftB.482,  S>C.feP;e59,  and  adopised  by 
Lead  Lyndhiimt  in  BtaekT.BeB,  1  M.«  Bob.  140  (81). 
If  amenditfent'  be  nc^cidiiy,  the  eaae  a  clearly  iritinii  Ac 


r    '-i       J       ••     :        •'  .  J    /         -      M*  .r    f 


CSimfie^  HajieBnt/ Ai  aapport  ^  haa  rple^t^II;  ntiay  be 
conceded,  that,  where  an  instmment  of  thii  aort  is  npon 
Ihe'faee  •£  itaaibigaoQs,  it  majf  be  treaied  Atit»  aa^alill 
•f  exchange  or  a»  it  pMUiiiMiey  vote  at  ii^  option  ^t  the 
holder.  But  the  caaes  dted  differ  ao  eisentiaUy  from  the 
present  that  the  principle  npon  which  they  were  decided 
can  haro  ilo  ^pplioalion  iNffe  7  ih  teok  nf  th^  thans  were 
all  tbo  NftdflMfab  of  Ouit^  wbMi  tbir  mMarament  ww  aa- 
antbed  to  bo:  biMi  here  tteM  wa  tio  mvtiB  of  pif^miae; 
and  th4  intRMhiciion  ^of>  the  wovda'^ ''  irithoniMBCoeptiQce,'' 
does  not  preyent  the  instrument  from  being  to  att  nitonts 
and  purposes  a  bill  of  exchange— 7Xe  Queen  v.  JCtwiMr, 
ft  X/Ss  Bob;  117v  ixyt  to  in) Csct^a  biU  iwimA •  by'the 
diredoti  opdn  the  feiiyaiup  ■  liha  a  bill  drMMi  bj'^ii  indi- 
vidosl  upon  a-fitva  of  ti)dch  hois  a  member;  ^An-ahiead- 
ment^'in  sncdi  a*cise  -as  this  anoold  eztMd  'coMdefal^ 
beyond  what-the  statote  oonteoipliitod  f  flm^onlytuoat  the 
desoiiptibnof 'the'injitroiifedt  be  diflTesent^  bub  hn  otct* 
meat  of  presentment,  or  an  eacnse  ibr  non  ptasantmiml', 
at  the  place  to  whidi  the  UIl  is  addiessed  must  be  Instfted 
hoi  the  deelaraiion :  the  whole  recmd  wosdd  be  dmoged. 

(31)  And  see  Shutilewortli  v.  Stephens,  1  Camp.  407 ;  Allan  t.  Maw 
•OB,  4  Gamp.  115. 
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TiNDAL,  C.J. — ^Xt  appears  thftt  the  directora  for  Hehom        1S41. 
tlie  instnunent  ia  question  purports  to  ba  dxawa  hy  ^ep       MuLes 
manager,  are  members  of  the  company  ^hose  nmno:  $Sk^    ^    ^* 
diar»eter  are  pvesented  on  the  fiioe  of  it^mad  that  tim 
eompany  is  not  a  corporatioli,  bata«tiO]»  prifafee  ass^cia-^ 
tion*    We  m«ist  therefiire  look  npoftiit  aajaa/instonbifaif 
drawn  by  one  of  several  meadM9rro£{ai>Anm-piirpofting 
that  tlie  aun  theardA  nieaitMited>.AaU.he  {i^aidiby  the  firm 
at  a  given  time. and  plaice.    In:  effeiBt  H  is  apiomiM>r9 
nol^  nnd  nothing  ebe.    Tor  coilstinitr  a  biU.  of  exdutagc^ 
it  as  cas^itial  that  there.  sfaDu}dr/be  two  pkrtiei^*a  dmirerj 
and  a  person  upon  whom  the  bill  is  drawn.    I  am,.^aiirly 
of  opinion  that  this  ii  a  promissory  note,  and  therefore 
that  it  is  piroperljir  deilnibedciaitlie  iAe<dRmtsaii^  /A-<^      "^ 

CoLfsffAWy  J»4rl;aia  ^'At  aamer.0piiiion.V(  ]«^iu^]t  n 
esae»  it.i»;eiM>iigb  ihatrtibe^dbartaleffjO£  tib^j«rtrm*ent  la 
anfaigaona.       :,'-^^  <'.    i^'r:'^)  iurro  >?'Vi  'i."!*  tu^I    .''.M    . 

EaauKE,  J,^I,a«ft-/Qf .  the  otasber  ofiniofi'^r  ^a  jnitra^ 
aent  is  nothing*  4M0]»[thiA  si^  dnft  by  ^tii^.iyfHtpaiiJr,  br 
flioae  ti«at  refovaent  tlm  compiiny  ati  B^ki^g,  iq^aK^'tbft 
eoBspaagr  mlM^axu    It  is  wdL'  dtelansii  4mras  ti  piMis*, 

SOiynotO*  j*        »   'p'l    !.':«•         '»'a  ■ 

MAru^J[.rT-I  ngQ^jriththtf  oMSln^ti;  at  5rtu«h]l4ie 
nt^§4^.1ib^Mmi^ihmt9am^  d^tHdt^'fU^agrec^ 

mA  Hhe  pieiwsda  .it»m  nhiete'l^al;  liQoncldwac^draiW. 
TUa  does  not  afpear  tliDiM  toibe  an  inatnuotofednlwsiThp 
Hie  diiMtotB  npgn  thaisitaivanjU)  lAUMi  iMisjafbiUbdaainf 
if  Ae  whdeeompaojty  throbgh  ^thoimnuyriOf  thordilfokorfl^ 
tpois  tl»  wh^-oomltay  ^>attdtj|(he0etearthAt  Ji^ 
he  tvaatod'aa  a  paoiai«Kiry  note^  >2t  it^^ot n  ptimisciibT' 
tfaepartnera  at  Bofkingi  bnt:^  psowae  atDorking  bifih$ 
ccmpamfj  to  pay  at  their  establishment  in  London. 

Eule  disehai9^*^  - 
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1841. 


Nov.  2Srd, 


The  plaintiff 
accepted  two 
bills  drawn 
upon  liim  by 
the  defendant 
for  Talue :  be* 
fore  they  ar- 
rived at  matu- 
rity, the  plain- 
tiff being  un- 
able to  meet 
them,  it  was 
agreed  that  he 


FiLBET  V,  LaWFORD. 

XhIS  was  an  action  of  assumpait.  The  declaratioii 
stated,  that  the  plaintiff,  before  and  at  the  time  of  the 
making  of  the  promise  by  the  defendant  as  thereinafter 
next  mentioned,  had  accepted  and  delirered  to  the  de- 
IbndaMt  two  hiUs  of  exchange,  one  of  the  same  being  a 
btU  of  exchange  bearing  date  the  29rd  July,  1889,  and 
drawn  by  the  defendant  on-  the  plaintiff,  and  whereby  the 
defisttdant  required  the  plaintiff,  fonr  months  after  date 
mb^^t^tTbUit  llioeof,  to  pay  to  the  order  ai  the  defendant  the  som  of 
in  lieu  of  them,  f^  ^^  ^^  ^^cr  of  the  Said  Inns  being  a  bill  of  ex^ 

in  consideration  '  ^ 

of  which  the  change  bearing  date  the  9th  Angust,  1889,  and  drawn  by 
dertook  to  pro-  tltt  defendant  on  the  jdaintiff,  and  whereby  the  defendant 
&^t  two,^\ich  squired  the  plaintiff,  thiw  months  after  date  thereof,  to 

he  had  nego- 
tiated: the  de- 
fendant, how- 
vrer,  &iled  to 
perform  hit 
engagement, 
and  the  plain- 
tiff was  ulti- 
mately com- 
pelled to  pay 
all  the  bills. 
The  two  first- 


pay  to  the  order  of  the  defendant  the  sum  of  73/.,  and  the 
defendant  had  indorsed  and  negotiated  the  said  bills,'  and 
the  said  bills  had  not  either  of  them  become  due;  and 
thevenpon,  theretofore,  to  wit,  on  the  2nd  November,  1889, 
m  consideration  that  the  plidntiff  would  accept  two  other 
bills  of  exdiange  in  writing,  to  wit,  a  certain  bill  of  ex* 
change 'bearing  date  the  12th  October,  1889,  and  drawn 

Sli^Td^e**'"'  ^  *^®  defendant  on  the  plaintiff,  and  whereby  the  defend- 
^oTff,  but  were  ant  required  the  plaintiff,  four  months  after  the  date 
by  the  puufuff  thereof,  to  pay  to  the  order  of  the  defendant  the  sum  of 
SSn^Ta'fiat  ''*'•'  *^*  *  Certain  other  bill  of  exchange  bearing  date  the 
against  the  de-  26th  October,  1839,  and  drawn  by  the  defendant  on  the 

lendant.     In 

plaintiff,  and  whereby  the  defendant  required  the  plainiil^ 
four  months  after  the  date  thereof,  to  pay  to  the  cruder  of 
a  breach  of  the  ^^^  defendant  the  sum  of  78/.  &.  6rf.,  and  would  deliver 

indemnity :—  ' 

the  tame  so  accepted  to  the  defendant,  in  order  that  the 
defendant  might  negotiate  the  same  for  his  own  use  and 
wUdi^e  plain-  b^i^^fi^f  ^^  ^^  defendant  tiien  promised  the  plaintiff  to 

tiff  was  liable 

at  the  time  the  fiat  issued,  within  the  meaning  of  the  52nd  section  of  the  6  Geo.  4,  c  10,  and 

consequently  that  the  certificate  was  a  bar. 


an  action 
against  the 
defendant  for 


Held,  that  the 
bills  constituted 
a  debt  of  the 
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mdemnify  and  save  him  hannless  from  and  against  the        184L 
payment  of  the  said  two  bills  thereinbefore  firstly  and 
secondly  above  mentioned^  and  from  and-  against  any  ac«* 
tion,  ooets,  charges,  damages,  or  expenses  which  should 
or  might  happen  or  arise  by  reason  of  the  defendant's  non- 
payment of  the  same  when  they  respectively  became  due : 
Averment,  that  the  plaintiff,  confiding  in  the  said  promise 
of  the  defendant^  did  afterwards,  to  wit,  on  the  said  2nd 
November,  1839,  accept  the  said  two  bills  of  exchange 
thirdly  and  fourthly  above  mentioned,  and  deliver  the 
aame  so  accepted  to  the  defendant  for  the  purpose  afore** 
said:  Breach,  that  the idefendjint,  disregarding  his  said  Breach, 
promise,  did  not  nor  wonld  indemnify  ^md  save  harmless 
the  plaintiff  from  and  against  the  pafyment  oi  the  said  twd 
bilk  firstly  and  secondly  above  mentioned,  and  from  and 
against  any  action,  costs,  charges,  damageci,  or  expends    , 
-which  happened  and  arose  by  reason  of  the  defendant's 
non-payment  of  the  said  two  biUs  of  exchaiq;e  firstly  and 
secondly  above  mentioned  when  the  same  became  due, 
bet  wholly  n^lected  so  to  do:  and  thereby  certain  per** 
aonfl,  to  wit^  Messrs.  CurliDg  &  Co.,  who  were  the  holders 
of  the  frid  bills  of  exchange  firstly  and  seoondlyt  above 
ttientipiied  at  the  time  of  the  same  respectively  becoming 
dne  (the  defendant  having  indorsed  the  same  to  B.  B.  & 
C.  Wyatt,  and  the  said  B.  B.  &  C.  Wyatt  having  indorsed 
the  same.  ^  the  said  Meaws.  Curling  &  Ca),  afterwards, 
to  wit^^njk^  7di  December,  1689,  comioanoed  an  actsoif 
OD  pixynjsyi  at*  t^eir  siut  in  ,her  Miyesty's  cosurt  of  Gom4 
tton  Pleaa  at  Westminster  agfdnst  the-now:  pliintifftastbe 
acccffty  of  the  said  bills  of  exchange  ifirstty  and  aeeondljfi 
above  .mentioned,  for  the  veeoveiy  of  the  amoiuait  tfaerecxf, 
and  fear  th^e  dfuni^ges  whiph  ^h^tthe  said  'iSjxan-fCnxSsig 
k  Co.  bed  sustained  by  reaspti  of  tbe  non-payment*  theseof 
napiMitive^^  and  such  proceedinga  were  thertopdn  bad di» 
the  said  action  that  the  said  Messrs.  Curling  &  Co.  after-* 
wards,  to  wit,  on  the  7th  January,  1840,  obtained  a  judg*. 

VOL.  IV,  p 
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1841.  ment  of  the  said  court  therein^  whereby  it  was  considered 
that  the  said  Messrs.  Curling  &  Co*  should  recover  agaiiMt 
the  now  plaintiff  153/.  fU.  for  their  damages  which  they 
had  sustained  by  the  defendant's  not  paying  the  said  two 
bills  firstly  and  secondly  above  mentioned  when  thej  re- 
spectively became  due,  as  for  their  costs  and  charges  by 
them  about  their  suit  in  that  behalf  expended;  and  the 
'  plaintiff  was  afterwards,  and  before  the  commencement  of 
this  suity  to  wit,  on  the  day  and  year  last  aforesaid,  and  cm 
divers  other  days  and  times  afterwards,  called  upon  and 
forced  and  obliged  to,  and  did  pay  to  the  said  Messrs.  Cur* 
hng  ft  Co.,  for  and  on  account  of  the  said  damages,  costs, 
and  chaai^es,  divers  sums  amounting  together  to  1581.  2«., 
being  the  said  sum  so  recovered  by  the  said  judgment  as 
aforesaid;  and  by  means  of  the  premises  the  plaintiff  so»» 
tained  and  incurred  divers  costs  and  expenses  amounting, 
to  wit,  to  the  sum  of  201.,  in  and  about  the  endeavouring 
to  settle  and  put  an  end  to  the  said  action,  and  in  paying 
the  said  sums  as  aforesaid,  and  in  paying  the  costs  and 
ehaxges  of  the  said  Messrs.  CnrUng  &  Co,  by  them  alleged 
to  have  been  incurred  and  expended  in  that  action;  and 
by  means  of  the  said  several  premises  the  plaintiff  had  lost 
and  been  deprived  of  the  use  and  benefit  of  the  said  soma 
so  by  him  paid  to  the  said  Messrs,  Curling  &  Co.  as  afbte- 
said,  and  so  expended  by  him  as  aforesaid,  and  the  interest 
and  profits  he  might  and  otherwise  would  have  acquired 
thereof,  and  he  had  been  and  was  by  meansof  thepremiaea 
odierwise  much  damnified. 

There  was  also  a  count  for  money  paid,  and  jt  oonnt  for 
money  foimd  due  upon  an  account  stated. 
tittu  The  defendant  pleaded,  that,  after  the  making  of  the 

said  promises,  and  befcMre  the  commencement  af  the  smt^ 
to  wit,  on  the  1st  May,  1840,  he  the  AfiiuUmt  became  m 
baninqU  within  the  true  intent  and  meaning  of  the  ata* 
tutes  then  in  fi>rce  concerning  bankrupts,  and  that  tlw 
alleged  causes  of  action  in  the  declaration  mentioned,  and 


■ 
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eacli  of  tbem,  acemed  to  the  plahitifF  before  the  defendant        1841. 
•o  became  bankrupt-— concluding  to  the  country.    Issue 
thereon* 

The  canae  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  last  Hilary  Term.  The  facts  that  ap* 
peaicd  in  evidence  were  as  foUoir: — ^The  plaintiff  and  de* 
fiendant  respectively  carried  on  the  business  of  wine* 
merehants,  the  former  at  Norwich,  the  latter  in  London. 
On  the  28rd  Jnly,  and  the  9th  August,  1839,  two  bills, 
eaA  tat  78/.,  were  drawn  by  the  defendant  upon  the  plain- 
tiff in  the  usual  course  of  business,  and  accepted  by  the 
latter.  These  bills  were  negotiated  by  the  defendant; 
aftd  before  either  of  them  had  arrived  at  maturity,  the 
pUntiff  wrote  to  the  defendant,  stating,  that,  in  oonse* 
q«noe  of  his  having  met  with  an  accident,  he  would  be 
unable  to  provide  for  them,  and  requesting  the  defendant 
to  take  them  up  and  to  draw  upon  him  other  two  bills  in 
lieu  of  them.  The  defendant  assented  to  this  proposition, 
and  aeoordingly  drew  upon  the  plaintiff  two  bills  for  73/. 
and  78/.  6f.  6d.,  and  dated  respectively  the  I2th  and  26th 
October,  1889,  which  the  plaintiff  accepted  on  the  fidth  of 
the  defendanfa  undertaking  to  provide  for  the  two  first* 
nraticmed  biDs.  The  defendant  failed  to  perform  the 
imniae  in  consideration  of  which  the  second  set  of  bills 
was  acc^ted;  and  on  the  7th  December,  1839,  an  action 
commenced  against  the  present  plaintiff  at  the  suit  of 
I.  Curling  ft  Co.  upon  the  first  set  of  bills.  The 
plaintiff  immediately  wrote  to  the  defendant  upon  the 
snbject,  but,  receiving  no  satis&ctory  reply,  he  on  the  18th 
December  obtained  an  cnder  staying  the  proceedings 
upon  payment  of  the  debt  and  costs  by  instalments; 
and  la  February  asid  March,  1840,  he  paid  the  amount 

On  the  14th  December,  1889,  a  fiat  in  bankruptcy 
issaed  against  the  defencbml,  under  which  he  was  duly  dc" 
dared  a  bankrupt;  and  he  subsequently  obtained  his 

p2 
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1841,  teriificate.  On  the  second  set  of  bills  becoming  doe,  the 
plaintiff  was  compelled  to  pay  tbem  also ;  and  this  action 
was  broogbt  against  the  defendant  for  not  indemnifying 
the  plaintiff  against  the  two  first  biUa  pnrsnant  to  his  nn- 
dertaking. 

,1  F^  the  defendant  it  was  submitted  that  this  was  a  de- 
mand that  might  have  been  prored  nnder  the  fiat,  and 
consequently  was  barred  by  the  certificate,  the  plaintiff 
not  being  placed  in  a  better  position  by  his  voluntarily  ab* 
staining  firom  paying  the  bills  until  after  the  bankruptcy. 
.  In  answer  to  this  the  case  of  Yallop  v.  Eiers^  1  B.  fc  Ad. 
698,  was  relied  on. 

His  lordship  was  inclined  to  think  that  the  certificate 
was  a  bar  to  the  action :  and  he  directed  a  verdict  tot  the 
defendant,  reserving  to  the  plaintiff  leave  to  move  to  enter 
the  verdict  for  him  if  the  court  should  be  of  opinion  that 
he  was  entitled  to  recover. 

Channett^  Serjeant,  accordingly,  in  Easter  Term  last;  ob- 
tained a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  for 
166/.  69*  6d.,  the  amount  of  debt  and  costs  in  the  action 
at  the  suit  of  Messrs.  Curling  &  Co.,  or  for  the  amonnt 
of  the  two  bills  and  interest  exclusive  of  the  costs.— He 
submitted  that  YaUop  v.  Ebers,  1  B.  &  Ad.  698,  was  an 
authority  exactly  in  point.  There,  the  defendant,  on  oe^ 
tain  considerations,  undertook  to  pay  the  balance  due  on  a 
bill  of  exchange  of  which  the  plaintiff  was  the  acceptor; 
and  he  afterwards,  by  a  new  undertaking,  engaged  to 
deliver  up  the  acceptance  to  the  plaintiff  within  a  monthi 
or  to  indemnify  him  againat  it.  The  defendant  became 
bankrupt,  and  did  not  pay  or  give  any  indemnity ;  and  the 
plaintiff  was  obliged  to  take  up  the  bill;  the  bankrupt 
having  then  obtained  his  certificate.  In  an  action  by  the 
plaintiff  for  the  breach  of  promise,  it  was  held  that.he 
eould  not  have  proved  in  respect  of  it  under  the  defendant's 
eonmiission,  either  for  a  debt  not  payable  at  the  time  of 
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the  bankruptcy,  or  for  a  contingent  debt,  or  in  the  char- 
«ct»  of  a  surety;  and  therefore  that  the  bankraptcy  was 
no  defence*  Lord  Tenterden  said :  ''  The  discharge  from 
debts  under  the  bankrupt  act  is  entirely  the  creature  of 
that  act ;  it  can  only  take  place  in  the  particular  instances 
there  specified.  By  the  statute  6  Geo.  4,  c.  16,  a  bi^- 
rapt  may  be  discharged  from  all  debts  due  at  the  time  of 
issuing  the  commission,  all  that  are  certain  to  become 
due  at  a  future  time,  and  all  that  may  or  may  not  become 
payable  by  the  bankrupt  at  a  future  time :  in  the  latter 
case,  where  the  contingency  has  not  happened  before  the 
issuing  of  the  commission,  the  commissioners,  on  applies^ 
tion  from  the  party  with  whom  the  debt  has  been  contracted, 
may  ascertain  its  value  and  admit  the  party  to  prove :  or, 
if  the  contingency  has  happened  before  the  value  is  ascer- 
tained, the  demand  then  stands  as  if  it  had  been  debitum 
in  prsesenti  solvendum  in  futufo,  and  the  creditor  may 
prove  in  respect  of  such  debt  and  receive  dividends,  only 
not  disturbing  former  ones.  But  it  appears  to  me  that 
there  waa  no  debt  between  the  present  defendant  and  the 
plaintiff  to  which  any  of  these  clauses  could  be  applicable. 
Then,  it  is  suggested,  that,  by  the  arrangement  between 
these  parties,  Yallop,  the  acceptor,  became  only  a  surety, 
and  Ebers  was  then  the  principal ;  and  therefore  Yallop 
might  have  come  in  as  a  creditor  under  the  commission. 
But  it  cannot  be  msiintained,  that,  if  A.  is  principal,  and 
B.  is  surety,  their  situation  in  that  respect  can  be  changed 
with  reference  to  C.  by  an  arrangement  to  which  he  is  no 
party/' 

fFilde  and  Talfourd,  Serjeants,  now  shewed  cause. — By 
the  52nd  section  of  the  6  Geo.  4,  c.  16,  it  is  enacted  ''  that 
any  person  who  at  the  issuing  the  commission  •  shall  be 
^nartiy  or  Habte  ftnr  any  debt  of  the  bankrupt,  or  bail  for  the 
bankrupt,  either  to  the  sheriff  or  to  the  action,  if  he  shall 
•have  paid  the  debt,  or  any  part  thereof  in  discharge  of  the 
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184U  whole  debt  (although  he  may  have  paid  the  same  after  the 
commission  issued);  if  the  creditor  shall  have  profved  hit 
debt  under  the  commission^  shall  be  entitled  to  stand  in 
the  place  of  such  creditor  as  to  the  dividends  and  all  other 
rights  under  the  said  oommisaion  which  sudi  creditor  pos- 
sessed or  wonld  be  entitled  to  in  respect  of  sudi  proof; 
or^  if  the  creditor  shall  not  have  proved  under  the  commii' 
sion,  such  wrety  or  person  liable,  or  baU^  shall  be  entitled 
to  prove  his  demand  in  respect  of  such  payment  as  a  dd»t 
under  the  commisncmj  not  disturbing  the  former  dividend!^ 
and  may  receive  dividends  with  the  other  creditors^  al« 
tiiough  he  may  have  become  surety^  liable^  or  bail  at 
aforesaid  after  an  act  of  bankruptcy  committed  by  such 
bankrupt;  provided  that  such  person  had  not,  when  he 
became  surety^  or  bailj  or  so  liable  as  aforesaid^  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed.'^  In 
considering  the  relative  situation  of  these  parties^  r^ard 
must  be  had^  not  merely  to  the  origin  of  the  transactiim, 
but  also  to  the  state  of  things  at  the  time  the  fiat  iasoei. 
The  bills  in  respect  of  which  this  action  is  brought  were 
drawn  for  value :  at  the  time  of  the  acceptance^  therefore^ 
the  plaintiff  could  not  be  considered  as  ewreiy  for  the  de- 
fendant. Before  the  biUs  became  due^  however,  an  agree- 
ment was  come  to,  upon  a  sufSeient  consideration,  that  they 
should  be  paid  by  the  drawer :  the  defendant  therefore  thea 
became  liable  upon  his  collateral  engagement  in  addition 
to  his  liability  as  drawer.  For  many  years  past  it  has  been 
the  object  of  the  legislature  to  free  bankrupts  from  all  lia* 
bilities  and  obligations :  and  it  is  obvious  that  the  con- 
struction the  courts  have  put  upon  the  49  Geo.  3,  c.  121, 
s,  8,  and  the  6  Geo.  4,  c.  16,  s.  52,  has  been  dictated  rather 
by  their  spirit  and  intention  than  by  their  language.  In 
Wood  V.  Dodgem,  2  M.  &  S.  195,  upon  a  dissolution  of 
partnership  between  three  partners,  two  of  Hie  three  a^ 
signed  to  the  other  all  their  shares  in  the  partnership  debts 
and  effects,  and  the  other  covenanted  to  pay  all  debts  then 
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due  bom  the  paitnenhip,  and  to  indemnify  the  two  from  1841. 
the  {wyment  of  the  same,  and  from  all  actions  and  costs 
by  feascm  of  the  non-payment  of  the  same,  and  afterwards 
became  ha&kmpty  and  a  commission  issued  against  him^ 
under  which  he  obtained  his  certificate,  and  afterwards 
the  holder  of  a  bill  accepted  by  the  three  partners,  and 
due  before  the  dissolution  of  the  partnership,  sued  the 
two,  and  they  were  obliged  to  pay  the  bill :  and  it  was 
held,  that,  by  the  statute  49  Geo.  3,  c.  121,  s.  8,  the 
certificate  might  be  pleaded  in  discharge  of  an  action 
bronght  by  the  two  against  the  other  upon  his  covenant* 
Lord  EUenboiough  there  said :  *^  The  words  of  the  statute 
aie, '  where  any  person  shall  be  surety  for  or  liable  for  any 
debt  of  the  bankrupt/  Here,  the  plaintiffs  ha?e  assigned 
aU  their  interest  in  the  partnership  effects,  in  consideration 
of  a  coY^iaBt  of  indemnity  on  the  part  of  the  bankrupt, 
whidi  left  them  still  liable  as  before  to  the  original  credi- 
tors of  the  partnership ;  they  were  liable  at  law  as  co- 
debtors  with  the  bankrupt  for  his  and  their  own  debt,  but 
in  equity  he  was  solely  liable,  and  they  were  sureties;  for, 
by  the  ooTcnant,  he  became,  as  between  the  parties  to  the 
corenant,  the  principal  debtor,  the  debt  was  his  debt,  al- 
though as  to  otfier  parties  the  plaintiffs  still  remain  liable, 
aad  therefore  when  tl^ey  paid  his  debt  they  paid  it  in  his 
dischai^  I  cannot  therefore  say  that  this  case  does  not 
&U  within  the  act  of  parliament,  which  does  not  merely 
contemplate  l^al  but  equitable  liability/^  In  Ew  parte 
Yonge,  2  Bose,  40,  2  Yes.  &  B.  81,  Lord  Eldon  says: 
''The  words  'person  liable '  were  adopted  for  the  conveni- 
ent latitude  of  comprehending  all  those  who  could  not  be 
strictly  considered  as  sureties,  and  yet  might  meet  the  pro« 
tection  they  were  entitled  to  under  those  general  words* 
The  acceptor  of  a  bill  of  exchange  is  not  strictly  a  surety 
for  the  drawer,  the  acceptor  is  the  person  liable  in  respect 
oC  his  own  engagCTtient ;  but,  if  the  debt  which  the  accept^ 
SQoe  adopts  be  the  debt  of  the  drawer,  if  the  contract 
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betveen  the  drawer  add  acceptor  be,  as  in  an  accommod** 
tiOD  transaction,  tbat  the  drawer  ahonld  be  the  penon 
responsible,  thon^  the  acceptor  wonld  not  strictly  be  s 
surety,  yet  he  is  responsible.  In  cases  of  this  sort,  yon 
Htnst  look  to  all  the  circnmstancea  ,*  and,  if  the  cnrcnm- 
stances  place  the  party  in'  a  situation  of  a  person  liable,  he 
is  entitled  to  the  relief  provided  by  that  extennve  prori- 
sion."  The  effect  of  the  agreement  in  this  case,  was,  to 
make  the  plaintiff  surety'fbr  the  defendant:  and  the'  cir< 
cumstance  of  the  bills  having  originally  been  drami  for 
value  makes  no  difference.  Van  Simdau  v.  Cor$bie,  2  Moore, 
602,  3B.&Ald.l3,  10hitt.l6j  AJIaloy.Fburdrauer.S  U. 
&  P.  743,  Esf  parte  Lhyd,  1  Rose,  6,  and  Bmet  v.  Dodgm, 
!J  M,  &  Scott,  777,  9  Bing.  663,  are  also  distinct  antliori- 
ties  to  shew  that  the  demand  in  qnestion  was  proreable, 
and  the  certificate  a  discharge.  And  the  i»inciple  upon 
which  this  case  most  be  decided  is  not  at  all  impngned  by 
'Yalit^  r.  Ebert,  1  B.  &  Ad.  698 :  Ebers  was  not  originally 
bonnd  to  pay  the  bill  to  Chambers;  Chambers  was  ui 
entire  stranger  to  the  contract  between  the  parties,  and 
coold  not  have  proved  against  the  estate  of  Ebws. 


-'  CAaimeS,  Seijeant  {Bramwell  was  with  him),  in  support 
of  his  mle. — ^This  case  is  not  to  be  distingnisfaed  from  that 
of  Yalhp  V.  Bbera:  it  wastlrinre  held'that  the  plaintiff  was 
not  oi^nally  snrety  for  Ebers,  nor  did  the  subsequent 
dealings  betveen  the  parties  render  him  so.  Hene,  it  is 
^conceded  tbat  the  original  transaction  between  the  plain- 
tiff and  the  bankrupt  was  not  one  of  snretyship }  'ttut  it' is 
Said  that  acontraet'of  Mtretyshipgrelr  oatof' the.tubae- 
qnent  arrangement.  All  the  cases  dlted  are- either  earner 
where  the  parties  stood  in  the  relation  of  partners,  otmhere 
there  was  accommodation  in  the  very-inception  of  the  tfsna- 
sction.  {TlndiU,  C.  J.— What  difference  is  thmwte  pmi. 
tiiple  between  an  original  liabflkyanf  iB'UlAUitiyaiikiiigbat 
irf  a  snbieqnent  at^n^ittent  ?>  !Aftrti/i>,  7i>^If  t^e^idaiBAOT 
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stood  ia  the  atnation  of  a  surety  or  a  person  liable  for  the  11B41. 
debt  of  ih»  bankrupt  at  tbe  time  of  the  bankruptcy,  it 
matters  not  what  may  hare  been  his  situation  at  any  .an* 
teoedent  period]  As  between  these  parties  this  was  not  the 
debt  of  the  bankrupt:  The  non-performance  of  his  agree- 
ment might  have  given  the  plaintiff  a  right  to  sue  him  for 
contingent  damages,  but  nothing  more. 

TiNDALy  C.  J. — This  is  an  action  upon  a  promise  by  the 
defendant  to  indemnify  the  plaintiff  against  two  bills  of 
exchange.  The.  defence  set  up,  is,  the  bankruptcy  and 
certificate  of  the  defendant;  and  the  ground  of  that  defence 
is,  that  the  case  falls  within  the  52nd  section  of  the  6  Oeo.  4, 
c  16,  which  enacts  ''that  any  person  who  at  the  issuing 
of  the  commission  shall  be  wreiy  or  Uable  for  any  debt  qf 
the  banknqfi,  or  bail  for  the  bankrupt,  either  to  the  sheriff 
or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part 
thereof  in  discharge  of  the  whole  debt  (although  he  may 
have  paid  the  same  after  the  commission  issued),  if  the 
creditor  shall  have  proved  his  debt  under  the  commission^ 
shaU  be  entitled  to  stand  in  the  place  of  such  creditor  as  to 
the  diridends  and  all  other  rights  under  the  said  commis- 
sion which  such  creditor  possessed  or  would  be  entitled  to 
in  respect  of  such  proof;  or,  if  the  creditor  shall  not  have 
proved  under  the  commission,  such  surety  or  person  HabJe, 
or  bail,  shall  be  entitled  to  prove  his  demand  in  respect  of 
inch  payment  as  a  debt  under  the  commission,  not  disturb* 
ing  the  former  dividends,  and  may  receive  dividends  with 
the  other  creditors,  although  he  may  have  become  surety, 
liable,  or  bail  as  aforesaid  after  an  act  of  bankruptcy  com- 
mitted by  such  bankrupt ;  provided  that  such  person  had 
not,  when  he  became  surety,  or  bail,  or  so  liable  as  afore- 
laid,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
cmmitted,''  What  we  have  to  inquire,  therefore,  is, 
whether  the  plaintiff  was,  at  the  time  of  the  issuing  of  the 
fiit,  furet^  or  liable  for  the  debt  of  the  bankrupt.    That 
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184L  the  latter  words  have  received  a  larger  conatruction  jImmt 
the  word  "  surety/'  is  dear  from  the  langnage  of  Loid 
Mion  in  Ex  parte  Llojfd,  1  Rose,  6,nad'mExparieYimge, 
2  Hose,  40,  2  Yea.  &  B.  31.  It  is  impossible  in  the  pfeseat 
case  to  say  that  the  plaintiff  was  not  a  person  liable  for  this 
debt.  Then,  was  it  a  debt  due  from  the  bankrupt?  In 
the  first  place,  he  was  liable  as  the  drawer  of  the  bills; 
and  he  was  also  liable  primarily  upon  the  contract  entered 
into  between  himself  and  the  plaintiff;  so  that  the  holder 
of  the  biUa  mi^t  have  maintained  an  action  against  him 
without  any  proof  of  notice  of  dishonour.  And  that  dis- 
tinguishes this  case  from  Tallqp  v.  Ebers;  for,  there^  there 
was  no  debt  as  between  Ebers  and  Chambers^  and  conse- 
quently the  plaintiff  could  not  be  surety  or  liable  for  the 
debt  of  Ebers.  I  am  unable  to  *ligfingni«li  the  piesent 
case  in  principle  from  that  of  BoMe/  y^Dadgin,  2  M.&  Scot^ 
777,  9Bing.  668.  In  that  case,  the  defendants  indorsed 
bills  of  exchange  for  the  accommodation  of  one  Taylor,  and 
to  enable  him  to  raise  money  by  discounting  them,  for  the 
purpose  of  taking  up  a  former  biU  then  due,  of  which  tfa^ 
were  the  acceptors  for  his  accommodation*  Taylor  became 
bankrupt,  and  obtained  his  certificate.  The  defendants 
were  not  called  upon  to  pay  the  bills  until  after  Tayknr^s 
bankruptcy :  and  it  was  held  that  they  were  within  the 
meaning  of  the  words  of  the  52nd  section  of  the  6  Geo.  4^ 
c.  16, ''  persons  liable  at  the  issuing  of  the  commission  for 
a  debt  of  the  bankrupt."  I  therefore  think  that  the  de- 
mand in  the  present  case  is  barred  by  the  certificate,  and 
consequently  that  the  rule  to  enter  the  verdict  for  the 
plaintiff  must  be  discharged. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  It  seems  to 
be  conceded,  and  indeed  it  is  clear  from  the  cases,  that, 
where  a  bUl  is  accepted  for  the  drawer's  accommodation, 
and  the  drawer  becomes  bankrupt,  the  acceptor  may  prove 
the  debt  under  the  fiat.     But  it  is  sought  to  diatinguiih 
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this  case,  because  here  the  bills  were  originally  accepted        1841. 

for  Talne.    It  is  quite  obyionsj  however,  that  the  statute 

contemplates  the  state  of  things  existing  at  the  time  of  the 

iasmng  of  the  commission.   With  respect  to  Yallqp  v.  Ebers, 

I  see  no  reason  to  doubt  the  correctness  of  the  decision : 

but  it  is  clearly  distinguishable  from  the  present  case :  it 

vas  there  held  that  the  certificate  was  no  bar,  because 

there  was  no  debt  between  the  defendant  and  the  plaintiff 

at  the  time  of  the  bankruptcy  to  which  either  the  51st, 

the  52nd,  or  the  56th  sections  of  the  statute  could  apply. 

EasKiNS,  J. — ^I  am  of  the  same  opinion.  At  the  time 
of  the  issuing  of  the  fiat,  the  plaintiff  and  the  defendant 
were  both  liable  upon  the  bills.  The  holder  had  a  right  to 
go  in  and  prove  under  the  fiat.  If  he  had  done  so,  and 
afterwards  sued  the  acceptor,  the  latter  might  have  put 
himself  in  the  place  of  the  holder  with  respect  to  the  proof, 
pnnrided  he  could  make  out  that  the  debt  was  really  the 
debt  of  the  bankrupt  at  the  time  of  the  issuing  of  the  fiat. 
In  the  case  of  an  accommodation  acceptance  the  rule  is 
clear.  And,  though  these  were  not  originally  accommo- 
dation bills,  yet,  before  the  issuing  of  the  fiat,  the  position 
of  the  parties  was  so  changed  by  the  agreement  that  was 
entered  into,  that,  as  between  themselves,  the  drawer 
became  the  party  primarily  liable,  and  the  acceptor  liable 
only  on  the  default  of  the  drawer.  I  therefore  think  the 
plaintiff  clearly  was  a  person  liable  at  the  time  the  fiat 
iaraed  for  a  debt  of  the  bankrupt  within  the  meaning  of 
Uk  52nd  section.  And  it  does  not  appear  to  me  that  the 
caae  is  at  all  interfered  with  by  Yallcp  v,  Ebers ;  for,  there, 
no  debt  was  ever  due  firom  Ebers  to  Chambers,  and  conse- 
qnently  Yallop  could  not  be  considered  as  a  surely  for 
Ebeis. 

Maulk,  J. — ^I  am  of  the  same  opinion.    Under  the  cir- 
cnmstanoes,  the  biUa  in  question  clearly  constituted  a  debt 


220  IN  THE  COMMON  PLRAS, 

1841.  of  the  bankrupt  which  the  plaintiff  was  liable  to  pay,  within 
the  words  and  meaning  of  the  52nd  section  of  the  statute. 
One  who  pays  a  debt  that  is  proveable  against  the  estate 
of  a  bankrupt  is  by  the  policy  of  the  act  made  to  stand  in 
the  place  of  the  person  in  whose  favour  he  has  protected 
the  estate.  The  demand  in  respect  of  which  this  action  is 
brought,  therefore,  being  one  that  might  have  been  proved 
under  the  fiat,  the  certificate  is  a  bar. 

Rule  diachaiged. 


Wednesday,  DaTISON  V,  OaUNTLETT. 

Nov.  2M«  -Q 

After  the  expi-  -DY  an  order  of  reference  bearing  date  the  16th  Hayi 

time^Uhkr  1889>  the  cause  and  all  matters  in  difference  between  the 

which  by  «i  parties  was  referred  to  an  arbitrator,  who  was  to  make 

order  of  refer-  *- 

ence  the  award  his  award  of  and  concerning  the  matters  referred  on  or 

anorderww  '  before  the  2nd  November  then  next,  or  on  or  before 

tbU  A^Mbr"  "^^^  ^*®'  ^^  ulterior  day  as  the  arbitrator  should  by 

tntor  to  enlarge  writing  under  Us  hand  appoint. 

the  time  to  the  .  . 

2nd  NoTember,       The  arbitrator  having  omitted  to  enlarge  the  time  for 

or^uiterior^daV  n^^^^g  ^^  award  ou  or  before  the  2nd  November,  1839; 

JhonwSd^"  a  judge's  order  was  made  by  consent  on  the  12th  May, 

mateiy  appoint  1840,  that  the  arbitrator  should  be  at  liberty  to  enlarge 

writing  under  the  tioie  uuuc  pro  tunc  uutil  the  first  day  of  the  then 

SiJaijji'imf^  next  Michaelmas  Term,  which  was  accordingly  done. 
orden^r^er-       Qu  the  28rd  October,  1840,  a  further  order  was  obtained 

arbidmtorac-  to  enable  the  arbitrator  to  enlarge  the  time  to  the  2nd 

iarged"e  time  November,  1841,  '^  or  such  other  or  ulterior  day  as  the 

iiu  the  2nd  No-  j^jj  arbitrator  should  ultimately  appoint  and  signify  in 

made  hit  award  writing  Under  his  hand,  to  be  indorsed  on  the  order  of 

October:^  reference.^'     The   arbitrator   enlarged  the  time  to  the 

Heid,  that  it 

waa  not  aeces* 

•ary  to  indone  inch'  enlmrgemcnt  on  the  order  of  reference. 
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2nd  NoYember^  1841,  and  made  his*  award  on  the  11th        184L 
October. 


ChmmeU,  Serjeant,  on  behalf  of  the  plaintiff,  on  a  former 
day  in  this  term  obtained  a  rule  nisi  to  set  aside  the  award, 
on  the  gronnd  that  the  arbitrator  had  omitted  to  indorse  on 
the  order  of  reference  a  memorandum  enlarging  the  time, 
for  making  his  award,  in  pursuance  of  the  order  of  the 
23rd  October,  1840. 

Wilde,  Serjeant,  contra,  submitted  that  the  order  of  the 
23rd  October,  1840,  did  not  tequire  the  enlargement  to  be 
indorsed  on  the  order  of  reference  unless  it  were  to  a  day 
mbsequent  to  the  day  mentioned  in  the  order,  Tiz.  the  2nd 
November,  1841. 

ChanneUj  Serjeant,  in  support  of  his  rule,  insisted  that, 
the  time  for  making  the  award  having  been  suffered  to  run 
out  withoixt  enlargement,  the  power  to  enlai^  could  only 
be  exercised  in  obedience  to  the  order,  which  expressly  re- 
quired that  the  enlargement  should  be  indorsed  on  the 
order  of  reference* 

TiNDAL,  C.  J. — The  terms  of  the  order  of  the  23rd 
October,  1840,  are  perfectly  plain :  it  requires  the  enlarge- 
ment to  be  indorsed  on  the  order  of  reference  only  in  the 
event  of  its  being  to  a  day  subsequent  to  the  2nd  Novem- 
ber, 1841. 

The  rest  of  the  court  concurring — 

Bule  discharged,  with  costs  (32). 

(32)  See  Lambert  o.  Hutchinson,  ante,  Vol.  3,  p.  221. 


Davison 
Oacntlbtt. 


222 


IN  «HX  COMMON  PLSA8, 


1841. 


ffednesday,  WalKER  V.  NbeDHAM. 

Nov.  2Mh.     fp 

Detinue,  where  JL  HIS  was  an  action  of  detinue  for  a  boat.  The  cause  was 
Slt'jS'l^ujM  *  tried  before  the  nndeMheriff  of  Middlesex  on  the  22nd 
to  be  recovered  Ja^e  last,  whcn  a  verdict  was  fonnd  for  the  plamtif, 

and  indoried  ^  ^ 

on  the  writ  of    damages,  91. 

•ummons,  is 
under  20/.,  it 

!he*riff  «nd«  ChatmeU,  Serjeant,  on  a  former  day  in  this  term,  oh- 
the  3  &  4  Will,  tained  a  rule  nisi  to  set  aside  the  writ  of  trial  and  the  pro- 

4,0.42,8.17.  .  '^ 

Where  the  oeedings  thereon  (84),  on  the  gronnd  that  detinne  was  not 
•e'nu'to'thror-  within  the  8  &  4  WiD.  4,  c*  42,  s.  17. 

der  for  the  writ 
of  trial,  the 

court  will  not        Bompoe,  Senoant,  now  shewed  canae(85). — ^The  17th 

let  it  aside  on  *-     *  y  *  .  \      / 

motion  at  his  section  of  the  8  &  4  WilL  4,  c.  42,  enacts,  ''that,  in  any 
^nnrihat  the  &ction  depending  in  any  of  the  superior  courts  for  any  debt 
Sat**is^  ro*  *ri*  ^  demand,  in  which  the  sum  sought  to  be  recoTered,  said 
triable  before  indorsed  ou  the  Writ  of  summons,  shall  not  exceed  20/.,  it 
will  leave  him    shall  be  lawM  for  the  court  in  which  such  suit  shall  be  de- 

to  his  writ  of 
error. 

Where  a  cause  which  Is  not  wkhln  the  above  sefltkn  has  btea  fried  befim  tlw  sheriff,  ihe 
proper  form  of  motion  is,  to  set  aside  the  writ  of  trial  (33). 

On  a  motion  for  a  new  /rsol,  where  the  cause  has  been  tried  before  the  sherii^  the  partj  who 
ahews  cause  must  be  prepared  with  an  office  copy  not  only  of  the  affidavit  or  affldarits  apon 
which  the  rule  was  obtained,  but  also  of  the  riieriflTs  notes  annexed  thereto. 


(33)  Qasre  this :  it  leaves  the 
fint  irregidsrity-,  tic  the  judge's 
Older,  untouched. 

(34)  The  rule  was  drawn  up  for 
a  new  trial  only:  and,  on  cause 
being  shewn,  it  was  submitted  that 
tills  was  informal,  seeing  tbat  there 
could  be  no  new  trial  if  the  objec- 
tion to  the  jurisdiction  were  well 
founded.  It  appearing,  however, 
that  this  was  a  mistake  of  tbe  offi* 
cer,  the  point  was  abandoned. 

(35)  A  preliminary  objection 
was  taken,  vis.  that,  though  an 
office  copy  of  the  affidavit  upon 


which  the  rule  was  obtained  bsd 
beea  taken,  no  copy  had  beea  Uk» 
of  the  sheriflTs  notes  that  were  sn» 
nexed  thereto.  The  court  held 
liiat  it  was  necessary  that  a  copy 
of  the  notes  should  be  had,  but  they 
pennitted  the  argument  to  pnioeed 
on  the  plaintiflTs  attorney  paying 
for  such  copy.  See  In  re  Rogen, 
9  Dowl.  927. 

Of  eoune  this  objection  would 
not  have  arisen  had  the  fonn  of  the 
motion  been,  as  it  ought  to  have 
been,  to  set  aside  the  writ  of  trial 
quia  improvidd  emanavit* 
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pending;  or  any  yadge  of  any  of  the  said  courts,  if  stick        1841. 
eourt  or  judge  shall  be  satisfied  that  the  trial  will  not  in-       walkkr 
Tohre  any  difficult  question  of  fact  or  law.  and  such  court  v- 

Nbbdham. 

or  judge  shall  think  fit  so  to  do,  to  order  and  direct  that 
tlie  issue  or  issues  joined  shall  be  tried  before  the  sheriff 
of  die  count  J  where  the  action  is  brought,  or  any  judge  of 
«&7  court  of  record  for  the  recoreiy  of  debt  in  such  county, 
and  for  that  purpose  a  wiit  shall  issue  directed  to  such 
sheriff  commanding  him  to  try  such  issue  or  issues  by  a 
JQiy  to  be  summoned  by  him,  and  to  return  such  writ, 
irith  Ae  finding  of  the  jury  thereon  indorsed,  at  a  day  cer* 
tain,  in  term  or  in  vacation,  to  be  named  in  such  writ; 
snd  thereupon  such  sheriff  or  judge  shall  summon  a  jury, 
and  shall  proceed  to  try  such  issue  or  issues/'  The  statute 
is  to  receiye  a  liberal  construction — Price  v. Morgan,  2M.& 
Webby,  53;  AUen  Y.Pink,  4  M.  & Wekby,  140, 6  Dowl.  668. 
In  the  last-mentioned  case  Lord  Abinger,  C.B.,  says  that 
the  word  "  demand  "  must  be  construed  to  mean  a  claim 
gnsdem  generis  with  debt;  and  that  he  is  rather  disposed 
to  extend  than  to  limit  the  operation  of  the  statute.  Here, 
the  action  is  brought  to  recover  the  specific  chattel,  or  the 
Tslue,  and  damages  for  its  detention :  it  is  clearly  a  demand 
that  is  ejusdem  generis  with  debt,  with  which  in  modem 
times  it  is  firequently  joined.  At  aU  events,  the  defendant, 
having  consented  (36)  to  the  order  for  the  writ  of  trial,  is 
estopped  firom  objecting  that  the  sheriff  had  no  jurisdiction. 

ChanneU,  Serjeant,  in  support  of  his  rule. — Price  v. 
Morgan  and  AUen  v.  Pink  are  somewhat  controlled  by  later 
decisions,  which  seem  clearly  to  establish  that  this  is  not  a 
sort  of  action  that  is  within  the  statute,  and  that  the  objec- 
tion is  not  one  that  any  consent  of  parties  can  waive.  In 
Jaeqnotr.Soura,  5  M.  &  Welsby,  155,  7  Dowl.  381  (nom, 
Jagnetv.  Bower),  in  an  action  of  indebitatus  assumpsit  for 

(36)  Wluch  by  the  affidavits  he  appeared  to  hare  done  in  the  most 
nD^aafified  manner. 
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184K        wages,  the  damages  claimed  in  each  count  were  100/. :  the 
Walker      particulars  claimed  71.  Ids.  for  wages,  &c.,  "  and  also  such 
V*  further  sum  bj  way  of  damages  as  the  jury  might  think 

proper  to  give  for  the  wrongful  dismissal  of  the  plaintiff 
without  notice:''  the  amount  indorsed  on  the  writ  was 
12/.  Ids. :  it  appeared  that  the  plaintiff  had  been  engaged 
at  a  salary  of  60/.  per  annum,  and  dismissed  without  any 
notice ;  and  he  had  a  verdict  for  15/.  19s. :  and  the  court 
of  Exchequer  held  that  the  case  was  not  triable  before  the 
sheriff.  Parke,  B.,  delivering  the  judgment  of  the  court, 
said :  "  On  considering  the  clause,  we  are  of  opinion  that  no 
case  can  be  sent  for  trial  before  the  sheriff,  unless  it  be 
for  a  debt  or  demand  of  such  a  nature  as  could  be  indorsed 
on  the  writ  within  the  true  meaning  of  the  rule  of  court 
of  Hilary  Term,  2  Will  4  (87).  Here,  the  amount  to  be 
recovered  might  be  limited  to  20/. ;  but,  on  the  other 
hand,  it  might  not ;  it  would  depend  on  the  circumstances 
proved  in  the  case :  therefore  it  is  a  claim  for  unliquidated 
damages,  and  not  within  the  act.  It  might  as  well  he  said 
that  an  action  against  a  carrier  for  negligence  was  within 
the  act,  where  the  damages  are  under  20/.,  because  they 
could  not  be  more.  The  probable  limit  of  the  damages  on 
one  side  does  not  prevent  its  being  a  claim  for  unliquidated 
damages.^'  So,  in  Lawrence  v.  JVUcock,  10  Ad.  &  E.  941, 
8  P.  &  D.  5d6,  8  DowL  681,  a  declaration  in  assumpsit 
stated,  that,  in  consideration  that  the  defendant  was  tenant 
of  a  fieurm  to  the  plaintiff,  he  promised  to  spend  on  the  farm 
all  the  hay  which  should  arise  during  the  tenancy;  and 
assigned  for  breach  that  a  certain  quantity  of  hay  arose, 
but  the  defendant  spent  it  elsewhere:  the  defendant 
pleaded,  first,  non  assumpsit,  secondly,  that  the  hay  was 
not  spent  elsewhere :  the  writ  of  summons  was  indorsed 
for  8/.8#.4c/.  debt:  and  it  was  held,  that  the  case  was 
not  triable  before  the  sheriff;  and,  a  verdict  having  been 


<37)  Rule  11.,  which  requires  the  debt  and  costs  to  be  indomtd  on  the 
writ. 
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leGorered  before  the  sheriff  for  3/.  14^.  id.,  the  court  set 
aside  the  writ  of  trial  and  subsequent  proceedings^  though 
it  was  sagffested  that  the  defendant  had  assented  to  the  ^,  ^* 
trial  being  had  before  the  sheriff,  and  the  court  for  that 
reason  gave  no  costs.  The  coiirt  can  only  delegate  its 
authority  to  the  sheriff  in  the  way  pointed  out  by  the  sta- 
tute: otherwise  the  "record  willbfi  erroneous.  In  Watsok 
Y.  Abbott,  2  C.  &  M.  150,  2  Dowl.  215,  it  was  held  that  the 
act  in  question  applies  only  to  debts  and  pecuniary  demands, 
and  not  to  torts :  and  this  is  ill  substance  an  action  for  a 
tort,  the  gist  of  the  action' T)eing  the  detainer — Gledstahe 
Y.  Heum,  1  Tyr.  445,  1  C.  &'  J.  S45,  1  Price,  P.  C.  n. 
[Jfflnfe,  J.— The  deteAtion  6f  a'  de'bt  may  be  said  to  be  il 
tort.]  The  object  of -this  action  ri  the  rfecovery  of  the  spiS- 
cific  chattel^  or  its  value,  knd  damages  ^r  its  detentioil  (^8JS 
it  is  not  bronght  for  a  ta&rk  pecuniary  demszid.  '  [^ndat 
C.  J.-^uia  the  sheriff  talcethe'cftattel'?'  Mminlng,  *S^i^. 
je&nt,  sug^sted  thiM:  a  Bistrfng^  *^d  lib^ilan'dum  inig^t 
issae  upon  the  judgment  in  ^Ms  aliytibn.  ilfaWe,  JT.  ob- 
senred,  that,  if  the  ildendaiilf,'  tti^oh '  a'  judgment  against' 
kirn  in  tHis  action  chose  td"  pay'i!liy  6\iiii'  assessed  as  tile 
value,  there  was  no  common  law  process  by  which  he  could 
be  compelled  to  restore  th^  cihatteLj '  '^  "   ' 

Mrifit,  C  T.—^tii\i  itf  ifi  substance  and  efiect  a  motion 

caBedtipon  to  drrest  the  judgment  Wlier6  tie  question  is 
one  of  novelty  and  nicety,  and  is  lipbh  the  record — ^espe- 
cially as' the  trial  of 'this  case  took  place  before  the  sheriff 
with  the  consent  of  the  defendiant.  in'  the  view  I  take, 
it  is  unnecessaiy  to 'give  any  6pihion  upon  the  main  ques- 
tion that  has  been  ^gued  before  us :  bu^,  if  it  were  neces- 
sary to  decide  the  poin't,  as  at  present  advised,  I  should  not 

(38)   Se«  Tidd'8  Practice,  9th      Forms,  8th  edit.,  339,  340,  356 ; 
edit.,  SS6,  931 ;   2  Keilway,  64 ;      Comyns's  Digest,  Detinue  (A.) 
Aston'i    Entnea,     202  j     Tldd's 

VOL,  IV.  Q 
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Walker 

Needbam. 


hesitate  to  bold  that  detinue  is  within  the  3  &  4  Will.  4, 
c.  42,  8. 17.  The  words  of  that  section  are  not  necessarilj 
limited  to  debts,  but  embrace  all  claims  or  demands  that 
are  ejusdem  generis.  Detinue  is  classed  amongst  actions 
on  contracts  as  contradistinguished  from  actions  ex  delicto : 
the  whole  course  of  the  proceedings,  from  the  writ  to  the 
judgment,  shews  that  it  sounds  in  contract ;  and  the  prac- 
tice of  joining  debt  and  detinue  leatds  to  the  same  infer- 
ence (S9).  The  old  form  of  writ  was  in  the  debet  and 
detinet,  except  against  an  executor,  in  respect  of  a  demand 


(39)  The  rule  It  thnsjkid  down 
m  2  Wmt.  Saimd.  117  /,  as  ihe 
result  of  all  the  cases — ^  Wherever 
the  same  plea  ta&y  be  pleaded,  and 
the  same  judgment  given  on  all  the 
counts  of  the  declaration,  or  wher- 
ever the  counts  are  of  the  umu  no- 
hire,  ancl  the  same  judgment  is 
given  on  them  all,  though  the  pleas 
be  different,  they  may  well  be 
joined." 

In  Chitty  on  Pleading,  6th  edit, 
Vol.  1,  p.  121,  treating  of  the 
action  of  detinue,  it  is  said — '*  This 
is  an  action  somewhat  peculiar  in 
its  nature,  and  it  may  be  difficult 
to  devise  whether  it  should  be 
classed  amongst  forms  of  action  ex 
contractu,  or  should  be  ranked 
with  actions  ex  delicto.  The  right 
to  join  detinue  with  debt  (2  Wms. 
Saund.  117  i),  and  to  sue  in  deti- 
nue for  not  delivering  goods  in 
pursuance  of  the  terms  of  a  bail- 
ment to  the  defendant,  seem  to 


*  It  if  slso  clear  that  a  set  off  is 
not  aTailable  in  this  form  of  action — 
BulL  N.  P.  181.  Bat  this  may  be 
on  the  ground,  that,  in  detinue,  the 
▼alue  of  the  goods  it  unUquidaiedf 


afibrd  ground  fbr  consdering  it 
rather  as  an  actidn  ex  cbntracta 
than  an  action  of  tort.  On  the 
other  hand,  it  seems  that  detimie 
lies  although  the  defendant  wrong- 
fblly  became  the  possessor  thereof 
in  the  first  instance,  widiottt  idi- 
tion  to  any  contract,*  And  it  hti 
recently  been  contidered  at  an 
action  for  tort,  tbe  gist  of  the  action 
not  being  the  breach  of  a  contnd, 
but  the  wrongful  detainer;  fbr 
which  reason,  although  a  declsn- 
tion  in  detinue  has  stated  a  bail- 
ment to  the  defendant  and  hit  en- 
gagement to  re-deliver  en  requeUt 
and  the  defendant  has  pleaded  thtt 
tihe  bailment  was  as  a  security  for 
a  loan,  the  plaintiff*  may,  without 
being  guilty  of  a  departure,  reply 
that  he  tendered  the  debt,  and  that 
the  defendant  afterwards  wrongs 
fuHy  withheld  the  goodt  (OI«d- 
stane  v,  Hewitt,  1  C.  &  J.  565, 1 
Tyr.  450)/' 


and  the  claim  it  not  reduced  to  t  tnt- 
ficiently  liquidated  amount  to  render 
the  application  of  the  law  of  fe(-off 
postible. 
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owing  by  liis  testator,  when  it  was  in  the  detinet  only.    It         1841. 
appears  to  me,  that^  inasmuch  as  the  value  of  the  thing      walkbr 
sought  to  be  recovered  is  limited,  and  may  be  indorsed  on     ^,    ^' 
the  wiitj  and  as  the  action  is  virtually  an  action  of  contract, 
it  is  within  the  statute  one  that  may  be  sent  for  trial 
brfore  the  sheriff.    If  the  parties  are  dissatisfied  with  our 
judpne^t,  they  will  not  be  concluded  by  it^  for  the  objec- 
tion^ if  it  be  one^  is  upon  the  record. 

C0X.TMAN,  jr. — I  am  also  of  opinion  that  this  is  an  action 
for  a  demand  not  .exceeding  201.  that  is  properly  triable 
by  the  sheriff.  The  plaintiff  could  not  recover  more  than 
the  sum  indorsed  on  the  writ.  It  is  said  that  he  may  have 
damages  also  for  the  detention  of  the  chattel ;  but,  so  in 
debt,  the  plaintiff  recovers  the  debt  and  damages  for  its 
detention,  and  yet  an  action  of  debt  where  the  sum  in- 
dorsed on  the  writ  is  20/.,  may  be  sent  for  trial  before  the 
sheriff.  If  our  judgment  be  wrong,  the  error  is  upon  the 
record^  and  the  defendant  has  his  remedy.  And  I  am 
inclined  to  think,  that,  if  it  be  error  upon  the  record,  no 
consent  of  the  parties  would  waive  it. 

EasKiNE^  J. — ^The  plaintiff  in  this  action  seeks  to  recover 
a  diattel  which  he  values  at  a  sum  under  20/. :  he  could 
only  therefore  recover  the  chattel  itself  or  its  value  within 
the  hmit  he  has  himself  prescribed :'  and  I  think  we  ought 
not  to  set  aside  the  writ  of  trial  unless  it  is  clearly  shewn 
tiiat  the  case  is  not  within  the  statute.  The  words  of  the 
statute  are,  ''that,  in  any  action  depending  in  any  of  the 
superior  courts  for  any  debt  or  demand,  in  which  the  sum 
sought  to  be  recovered,  and  indorsed  on  the  writ  of  sum- 
mons, shall  not  exceed  20/.^  it  shall  be  lawful  for  the  court 
in  which  such  suit  shall  be  depending,  or  any  judge  of  any 
of  the  said  courts,  if  such  court  or  judge  shall  be  satisfied 
that  the  trial  will  not  involve  any  difficult  question  of  fact 
or  law,  and  such  court  or  judge  shall  think  fit  so  to  do,  to 

q2 
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1841.        order  and  direct  that  the  issue  or  issues  joined  shall  be 

^^][J]|^^      tried  before  the  sheriflF  of  the  county  where  the  action  is 

*•  brought "  &c.     Now,  the  demand  in  this  case  being  one 

Si  EKDH  AM* 

that  may  be  indorsed  upon  the  writ,  and  the  action  being 
one  in  which  the  value,  and  not  the  chattel  itself,  may  be 
recovered,  I  see  no  reason  why  it  should  not  be  tried 
before  the  sheriff  as  well  as  an  action  of  debt :  it  is  jost  u 
simple.  If,  at  the  time  the  order  for  the  writ  of  trial  was 
applied  for,  it  had  been  suggested  that  any  difficulty  was 
likely  to  arise,  the  case  might  have  been  different.  I 
think  the  defendant  should  be  left  to  his  remedy  by  writ 
of  error. 

Maule,  J. — I  am  also  of  opinion  that  this  rule  ougbt  to 
be  discharged.  I  doubt  very  much  whether  the  defend- 
ant's consent  to  the  cause  being  sent  for  trial  before  the 
sheriff  would  not  be  sufficient  to  warrant  the  court  in  ne- 
gativing this  motion,  which  is  in  effect  for  an  arrest  of 
judgment.  But  it  seems  to  me  that  this  action  is  biougbt 
for  a  "  debt  or  demand ''  not  exceeding  20/.  within  the 
meaning  of  the  statute,  and  therefore  properly  triable 
before  the  sheriff.  It  is  said  that  the  demand  intended 
by  the  act  is  a  pecuniary  demand.  This  is  as  nearly  so 
as  it  can  possibly  be.  The  defendant  could  not  in  a 
court  of  law  be  compelled  to  restore  the  chattel:  the 
sheriff  could  only  levy  the  sum  assessed  and  ascertained  by 
the  jury  as  its  value.  The  action  of  detinue  is  so  much  of 
the  same  nature  as  the  action  of  debt,  that  the  two  may 
be  joined.  And  it  is  well  known  that  debt  lies  not  only 
for  a  money  demand:  it  lies  for  a  com  rent;  and  in  'Dte 
Earl  of  Falmouth  v.  George,  5  Bing.  286,  2  M.  &  P.  4p57,  it 
was  held  that  debt  lay  for  a  toll  of  fish  in  specie :  if  the 
claim  there  had  been  for  certain  specific  fish,  nobody  could 
have  doubted  that  detinue  (40)  would  have  been  also  main- 

(40)  In  that  case  the  declaration  did  contain  a  count  in  detinae :  Ke 
2  M.  &  P.  458. 
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tAinable.  Lord  Coke,  treating  of  Rents — Co.  Litt.  145.  a. — 
sajs :  ''In  case  an  election  be  given  of  two  several  things, 
always  he  which  is  the  first  agent,  and  which  ought  to  do 
the  first  act,  shall  have  the  election.  As,  if  a  man  granteth 
a  rent  of  20».  ora  robe  to  one  and  to  his  heirs,  the  grantor 
shall  have  the  election :  for,  he  is  the  first  agent,  by  pay- 
ment of  the  one  or  delivery  of  the  other/'  Taking  a  large 
and  fiberal  view  of  the  statute,  as  I  think  we  ought  to  do, 
it  appears  to  me  that  the  action  of  detinue  falls  clearly 

within  it. 

Rule  discharged  (41). 


1841. 


Walkbk 

Nbbdham. 


ClBMBNT  V.  Weaver.  Wednetday^ 

A  Nov,  24ih, 

DECLARATION  in  this  cause  (in  debt  for  goods  sold  The  defendant, 

and  delivered,  &c.)  was  filed,  and  notice  thereof  served  on  toberf obtained' 

the  4th  August  last,  but  unaccompanied  by  particulars  of  J  J"1f®'?  ?'***' 

the  plaintiff's  demand,  as  required  by  the  6th  rule  of  Tri-  by  the  piainUf^ 

nityTerm,  1  Will.  4(42).     On  the  18th  October,  a  sum-  pense,  of  parti- 

culars  of  his 
demand,  pur- 
loaat  to  the  6th  rule  of  Trinity  Term,  1  Will.  4. ;  and  the  order  went  on  to  direct  that  the 
jiUiotiir  glkould  pay  the  costs  of  and  occasioned  by  the  application  :  the  costs  were  taxed  and 
demanded^  and  on  the  4th  November  notice  was  given  to  the  plaintiff's  attorney,  that,  unless 
they  were  paid  on  the  following  day,  the  order  would  be  made  a  rule  of  court :  on  the  9th  the 
order  was  made  a  rule  of  court;  and  on  the  13th  the  plaintiff  obtained  a  rule  nisi  to  set  aside 
the  order  and  el/  tubtequeni  proeeedmgt,  on  the  ground  that  the  judge  had  no  authority  in 
such  a  case  to  award  costs: — Held,  that  the  motion  should  have  been,  to  set  aside  the  rule  qf 
eewrt,  and  not  the  order:  and  that,  assuming  that  the  judge  exceeded  his  authority  in  awarding 
costs,  the  motion  was  too  late.     But — 
Sea^ie,  that  the  award  of  costs  was  no  excess  of  authority. 


(41)  "This  action  (detinue), 
being  foimded  on  a  porcbase,  bail- 
nent,  or  trover,  seems  to  be  the 
coonecting  link  between  actions 
upon  comtraetf  and  for  wrtmgn  inde- 
pendently of  contract ;  as  the  ac~ 
tion  for  criminal  conversation, 
which  is  laid  vi  et  armis,  though 
it  is  in  sabftance  an  action  for  con- 
sequential damages,  seems  to  be 


the  link  which  connects  actions  of 
trespass  with  actions  upon  the 
case."  Tidd's  Practice,  9tb  edit., 
p.  886,  n. 

(42)  By  wbicb  it  is  ordered, 
*'that,  with  every  declaration,  if 
delivered,  or  with  the  notice  of  de- 
claration, if  filed,  containing  counts 
in  indebitatus  assumpsit,  or  debt  on 
ample  contract,  the  plaintiff  shall 


Clement 


iSO  IN  THE  COMMON  ^LEA8^ 

1841.        moiis  was  taken  out  on  tbe  part  o(  the  defendant,  wUcli 
not  being  attended^  a  second  summons  was  taken  out  oti 
V.  the  21st^  calling  upon  the  plaintiff  to  shew  cause  why  he 

should  not  at  his  own  expense  deliver  to  the  defendant  par- 
ticulars of  his  demand,  and  why  the  plaintiff' should  not  pay 
the  costs  of  and  occasioned  by  the  application.  No  one 
appearing  to  shew  cause  on  the  part  of  the  plaintiff,  Afr. 
Justice  Wightman,  on  the  23rd  October,  made  an  order  in 
the  terms  of  the  summons.  A  copy  of  this  order  was  duly 
served,  and  the  costs  thereon  were  taxed  on  the  26tfa  Octo- 
ber, and  the  amount  demanded.  On  the  4th  November^ 
the  plaintiff's  attorney  had  notice,  that,  tmless  the  costs 
were  paid  on  the  following  day,  the  judge's  order  would  be 
made  a  rule  of  court ;  on  the  9th,  the  order  was  made  a  ruk 
of  court ;  and  on  the  13th — 

Bompas,  Serjeant,  obtained  a  rule  nisi  to  set  aside  (he 
order  and  all  subsequent  proceedings^  on  the  ground  that  the 
learned  judge  had  exceeded  the  authority  given  by  the 
rule  of  Trinity  Term,  1  Will.  4,  in  awarding  the  defendant 
costs. 

Manning f  Serjeant,  for  the  defendant,  objected  tiiat  the 


deliver  full  particulan  of  his  de-  particulars,  or  such  statement  as 
mand  under  those  counts,  where  aforeaaidi  and  a  judge  shall  after- 
such  particulars  can  he  comprised  wards  order  a  delivery  of  partictt- 
within  three  folios ;  and,  where  the  lars,  the  plaint^  shall  not  be  al- 
same  cannot  he  comprised  within  lowed  any  eoeU  in  reepect  ofani/ 
three  folios,  he  shall  deliver  such  a  tummonefor  the  purpose  ofdftmnr 
statement    of   the  nature  of  his  ing  such  order ,  or  of  the  parikth 
claim,  and  the  amount  of  the  sum  lars  he  may  afterwards  driver: 
or  balance  which  he  claims  to  he  and  that  a  oqpy  of  the^partiealsii 
due,  as  may  be  comprised  within  of  demand,    and  also  paiticaisif 
that  number  of  folios :  and,  to  se-  (if  any)  of  the  defendant's  seMiC 
cure  the  deliYcry  of  particulars  in  shall  be  annexed  by  die  |Jaintiff*i 
all  such  cases,  it  is  further  ordered,  attorney   to  every  record  si  the 
that,  if  any  dechmtion  or  notice  time  it  is  entered  with  the  jodge'i 
shall   be  delivered  without  such  nmnhaL" 
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rale  was  improperly  levelled  at  the  judge^s  order,  seeing 
that  it  Iiad  become  a  rule  of  court. 

Bonyxfs,  Serjeant,  submitted  that  the  form  of  tlie  motion 
was  correct,  and  that,  even  though  it  possibly  might  not  go 
far  enough,  still  the  plaintiff  had  a  right  to  have  the  order 
set  aside, 

Pbk  Curiam. — ^The  judge's  order  is  merged  in  the  rule 
of  court.  The  motion  should  have  been  to  set  aside  the 
rule  of  court,  and  not  merely  to  set  aside  the  order  (43). 
It  is,  however,  scarcely  worth  while  to  insist  upon  the  ob* 
jection* 


1841. 


Clement 
Weaver. 


Mammff,  Serjeant,  proceeded  to  shew  cause  upon  the 
merits. — He  submitted  that  there  was  nothing  in  the  rule 
of  Trinity  Term,  1  Will.  4,  to  restrain  or  take  away  the 
general  authority  of  a  judge  at  Chambers  to  award 
costs  (44) ;  and  that,  at  all  events,  assuming  the  order  to 
have  bee;i  improvidently  made,  the  application  to  set  it 
aside  should  have  been  made  promptly,  and  before  the 
defendant  had  taken  fr^h  steps  and  incurred  expense. 

BonyaaSj  Serjeant,  in  support  of  his  rule. — The  order  of 
the  learned  judge  cannot  be  sustained :  the  rule  rrferred  to 
does  not  warrant  the  imposition  of  costs.  [MoulCj  J.— 
The  rule  ovjj  says,  that,  where  the  plaintiff  has  omitted  to 
deliver  particulars  qf  his  demiu^d,  and  ^  judge  aftcpr ards 


(43)  Qosre — is  not  the  rule  of 
court  emlnraced  by  ihe  words  **  all 
nbseqnent  proceedings!" 

(44)  Tbofigh  the  ppw^r  pf  ft 
jodge  at  chainbers  to.awi^  coa^ 
was  doubted,  or  rather  disaffirmed 
in  Read  ▼.  Lee,  2B.&  Ad.  415,  1 
Jhrnl  S2,  and  Spicer  ▼.  Todd,  2 
CAJ.pUsi,  1  Qo«l.;30p,  ii'.}i9M 


since  been  repeatedly  and  distinct- 
ly recognized — see  Doe  d.  Prescott 
▼.  Roe,  2  M.  &  Scott,  119,  9Bing. 
104,  1  Dowl.  .274;  Hughes  v. 
3rand,.2  Dowl  131 ;  In  re  fridge 
and  Wright,  4  N.  &  M.  5 ;  Collins 
V.  Aaron,  5  Scott,  595,  4  New 
.Cases,  233. 
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1841.        orders  their  delivery^  he  shall  not  be  o/iote^  costs :  it  doetf 

^    "^^      not  say  he  shall  not  pay  costs.     Tindal,  C.  J. — ^The  stay 

V.  of  proceedings  is  usually  considered  a  sufficient  penalty: 

WW  SAVER. 

in  the  present  case  there  might  have  been  peculiar  dream- 
stances.]  None  are  suggested.  The  rule  which  requires 
the  delivery  of  the  particulars^  prescribes  the  penalty  for 
their  non-deUvery.  The  imposition  of  an  additional  penalty 
was  clearly  an  excess  of  jurisdiction.  Besides,  to  constitote 
the  non-attendance  on  two  consecutive  sunmionses  a  de- 
fault, the  second  summons  must  appear  to  have  been  taken 
out  on  the  return  of  the  first,  which  was  not  the  case  here. 
l^Maule,  J. — The  objection  comes  too  late.] 

TiNDAL,  C.  J. — It  is  not  necessary  upon  this  occasion  to 
consider  whether  or  not  the  learned  judge  did  right  in 
giving  costs  to  the  defendant  in  this  case.  Where  a  party 
applies  to  the  court  to  set  aside  a  judge's  order  after  the 
lapse  of  a  reasonable  time,  and  after  it  has  been  made  a  rule 
of  court,  I  think  he  ought  to  take  nothing  by  his  motion. 
Here,  the  order  was  made  on  the  23rd  October,  and  the 
costs  were  taxed  on  the  26th,  and  duly  demanded ;  on  the 
4th  November,  the  plaintiff's  attorney  received  notice, 
that,  unless  the  costs  were  paid  on  the  following  day,  the 
jndge^s  order  woidd  be  made  a  rule  of  court;  the  order 
was  made  a  rule  of  court  on  the  9th,  and  this  motion  was 
not  made  until  the  13th.  The  defendant  having  thus  been 
induced  by  the  laches  of  the  plaintiff  to  take  further  steps 
and  to  incur  expense,  however  objectionable  the  original 
order  might  have  been,  he  cannot  be  allowed  now  to  call  it 
in  question. 

CoLTHAN,  J. — ^I  by  no  means  concede  that  the  learned 
judge  exceeded  his  jurisdiction  in  ordering  the  plaintiff  to 
pay  the  costs  of  the  application  for  particulars.  The  rule 
of  Trinity  Term,  1  Will.  4,  it  is  true,  in  terms  only  deprives 
the  plaintiff  neglecting  to  deliver  particulars  of  the  costs  he 
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would  otherwise  have  been  entitled  to,  where  an  order  is 
subsequently  made  for  their  delivery;  but  there  is  nothing 
in  that  rule  to  fetter  the  general  authority  to  award  costs 
which  judges  at  Chambers  are  now  allowed  to  have.  The 
grbimdy  however,  upon  which  we  dispose  of  the  present 
role,  is,  that  the  plaintiff  has  been  guilty  of  laches. 
Having  received  notice  on  the  4th  November  that  the 
defendant  is  about  to  incur  the  expense  of  making  the 
order  of  Mr.  Justice  Wightman  a  rule  of  court,  the  plain- 
tiff lays  by  xmtil  the  13th,  and  then  comes  to  set  aside  the 
order.    I  think  he  ought  not  to  succeed. 


184L 

Clsment 

V. 
WfiAVBB. 


EbskinEj  J.,  was  at  Chambers. 
Maule,  J.,  concurred. 


Bule  discharged  (45). 


(45)  See  the  Queen  v.  Game- 
ion  (or  Gainson)  6  M.  &  Welsby, 
603,  8  DowL  795.  Upon  a  judge's 
order  diacharging  a  tummoDB  with 
ooite,  the  coats  were  taxed  and  de- 
manded, and,  not  being  paid  or 
tendered,  the  order  was  made  a 
rale  of  court.  The  costs  of  making 
it  a  rule  of  court  were  also  taxed, 
and  both  sums  were  separately  de- 
manded. The  party  tendered  the 
former  amount,  but  refused  pay- 
ment of  the  latter.  The  court  of 
Exchequer  held  that  he  was  not 
fisble  to  an  attachment,  the  costs 


of  making  the  order  a  rule  of  court 
not  being  costs  within  the  mean- 
ing of  the  order  and  rule.  It  was 
in  consequence  of  this  case  that  the 
rule  of  Easter  Term,  3  Vict,  was 
pronounced,  *'  that,  when  a  judge's 
order  is  made  a  rule  of  court,  it 
shall  be  a  part  of  the  rule  of  court, 
that  the  costs  of  making  the  order 
a  rule  of  court  shall  be  paid  by  the 
party  against  whom  the  order  is 
made,  provided  an  affidavit  be  made 
and  filed,  that  the  order  has  been 
served  on  the  party  or  his  attorney, 
and  disobeyed." 


VOL.  IV. 


q4* 
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1841; 


Tkundaw  THOMPSON  V.  Jackson  and  Another. 

Nov.  25tA.       m 

Where  a  per-      -''  ^'^  ^^^  ^^  actioD  of  tiespass  for  breaking  and  entering 
son  in  insolvent  the  shoD  of  the  plaintiff^  staying  there  tirenW«one  daya^ 

ci  r  cum  Stan  ceSf 

either  after  his    and  seiaing  and  canying  away  and  conferting  the  goods  of 

imprisonment        .«         i   •    a^is 
or  within  three    the  plamtlff. 

hislrn'rUon-*        Plcaa— first,  not  guilty— secondlj,  as  to  the  breaking 

ment,  assigns 
OTer  his  proper- 
ty in  trust  for 
the  creditors 
who  should 
execute  the 
deed,  the  as- 
signment, if 
made  without 
new  consider- 
ation or  any 
application  by 
creditors,  is 
fraudulent  and 
void  as  against 


and  entering  the  shop,  that  the  shop  was  not  the  shop  of 
the  pkdntiff— -thirdly,  as  to  the  seiaing  and  taking  away  the 
goods,  that  the  goods  were  not  the  goods  of  the  plaintiff— 
fourthly,  leave  and  license— fifthly,  as  to  all  the  trespssses, 
payment  of  40s.  into  court,  and  that  the  plaintiff  had  sus- 
tained no  damages  beyond  that  sum. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
at  Westminster  after  Easter  Term,  1840,  when  the  follow- 
ing facts  appeared  in  evidence : — One  Franks,  who  carried 

undM^the^Hir  2  ^^  ^^^  business  of  a  hatter  (having  shops  in  various  parts 

of  London,  and,  amongst  others,  one  at  No.  1,  Finsbmy 
Square,  where  he  and  his  family  resided,  holding  the  pre* 
mises  there  as  tenant  from  year  to  year  under  the  city  of 
London),  being  indebted  to  the  plaintiff  and  to  other  per- 

of  his  creditors,  ^j^    j^  the  mouth  of  May,  1889,  caused  two  several 

and  afterwards  '  ^  /  / 

meetings  of  his  creditors  to  be  convened,  at  which  meet- 
ings one  Jones,  an  accountant,  attended  on  his  behslf. 
What  passed  at  those  meetings  did  not  appear;  but,  <» 

his  effects  to  the  • 

plaintiff^  in  trust  for  such  of  his  credttfirs  as  should  execute  the  deed.  The  deed  oonCaiacd  a 
clause  authorising  the  trustee  to  carry  on  the  trade  for  the  beneSt  of  the  creditors.  There  wsi 
no  new  consideration  for  this  deed,  nor  did  it  appear  that  it  was  executed  by  the  iosolveat 
under  any  pressure,  or  at  the  suggestion  of  any  creditor.  Under  this  deed  the  tmsCcc  took 
possession  of  the  shop  (the  insolvent  and  his  family  continuing  to  reside  in  the  house,  and  not 
being  disturbed  in  the  possession  of  the  household  furniture  and  effects),  and  carried  on  the 
business,  tending  m  goodt  from  iime  to  time.  The  insolvent  went  to  prison  a  month  after 
the  execution  of  the  deed,  and  subsequently  obtained  his  discharge  under  the  insolvent  debton 
act,  the  defendants  being  appointed  assignees.  In  trespass  by  the  trustee  against  the  de- 
fendants for  breaking  and  entering  the  shop,  and  »eiting  and  teUmg  Aw  gooda: — Held,  tbst 
the  assignment  was  voluntary  within  the  1  &  2  VicL  c  110,  s.  69,  and  therefore  conferred  apoo 
the  plaintiff  no  title  in  respect  of  which  be  could  maintain  trespass  for  breaking  and  entering 
the  shop  ;  but  that  the  action  was  maintainable  in  respect  q(  tk§  uiimre  and  tah^ftktpl^^ 
t\f*9  gooda. 


Vict.  c.  110, 
8.59. 

A  trader, 
being  in  insol- 
vent circum- 
stances, conven- 
ed a  meeting 


sent  instruc- 
tions to  an  at- 
torney to  pre- 
pare a  deed  of 
assignment  of 
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the  24tli  of  that  month,  pursuant  to  instractions  that  were        1841. 
sent  by  Franks  (through  Jones)  to  an  attorney,  a  deed  of     ^«HoiiPtoii 
aBsignment  was  prepared  (the  attorney,  though  receiving  «'• 

Us  instnictions  £n>m  Franks,  obtaining  the  sanction  of 
Ibompson,  by  whom  the  expense  of  preparing  the  deed 
was  paid),  between  Franks  of  the  first  part,  the  plaintiff 
lliompson  of  the  second  part,  and  the  several  creditors  of 
Ftanks  who  should  execute  the  deed  of  the  third  part. 
By  this  deed  Franks  assigned  to  Thompson  all  his  personid 
iroperty  (except  his  leaseholds)  in  trust  for  such  of  his 
creditors  as  should  execute  the  same :  and  the  deed  con- 
tsined  a  clause  impowering  Thompson  to  carry  on  the 
trade  for  the  benefit  of  the  creditors ;  and  also  a  proviso, 
that,  if  Franks  should  become  bankrupt,  or  take  the 
benefit  ci  the  insolvent  act,  the  release  should  be  void. 
This  deed  was  executed  by  Franks  and  Thompson  only; 
and  Thompson  immediately  took  possession  of  the  shop  in 
Finsbuxy  Square  and  the  stock  therein,  sent  in  goods  from 
time  to  time,  and  carried  on  the  business,  employing  the 
servants  who  had  been  employed  by  Franks ;  but  Franks 
continued  to  reside  in  the  house,  the  household  furniture 
and  effects  remaining  in  his  possession  and  under  his 
eontvol. 

On  the  24th  June,  Franks  was  arrested.  He  shortly 
afterwards  petitioned  the  court  for  the  relief  of  insolvent 
dd>tors>,  and  ultimately  obtained  his  discharge  imder  the 
provisions  of  the  statute  1  &;  2  Yict.  c.  110.  On  the  25th 
September,  the  defendants  were  appointed  assignees  of  the 
estate  and  effects  of  Francs;  and,  on  the  4th  October, 
tiiey  entered  the  shop  in  Finsbury  Square,  left  a  man  in 
possession,  and  sold  a  portion  of  the  stock,  but  afterwards 
paid  over  to  the  plaintiff  the  proceeds  of  such  of  the  gooda 
sold  as  appeared  to  have  belonged  io  him,  minus  the 
charges  of  the  Bale. 

On  the  part  of  the  defendants,  it  was  submitted  that 
the  assignment  of  the  24th  May,.]JB89,  was  fraudulent  and 
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1841. 
TuoMFsoir 

V. 
^ACKBOK. 


▼oid  as  well  at  common  law  as  by  the  59tli  section  of  ths 
1&2  Vict,  c.  110(46). 

For  the  plaintiff^  it  was  insisted  that  the  assignment  in 
qnestion  was  not  within  the  statute^  the  provision  relied 
on  for  the  defendants  applying  only  to  the  case  of  sn 
assignment  to  a  particular  creditor,  and  not  to  the  case  of 
a  deed  of  trust  executed  for  the  benefit  of  the  whole  body 
of  creditors :  and  Davie»  v.  Acocks,  2  C.  M.  &  !EL  461,  and 
Knight  y.  FurgussoUf  5  M.  &  Welsby,  889,  were  cited. 

His  lordship  inclined  to  think  that  the  assignment  was 
firaudulent  and  void;  but  he  refused  to  nonsuit  the  plain- 
tiff: and  the  case  went  to  the  jury,  who  found  for  the 
plaintiff,  assessing  the  damages  at  iOs.  beyond  the  sum 
paid  into  court. 

F,  Kelly f  in  Trinity  Term,  1840,  pursuant  to  leave  re- 
served to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  on  the  ground  urged  at  the  trial, — He  referred  to 
Owen  V.  Body,  5  Ad.&E.  28,  6  N.  &M.448,  and  Bvm^. 
Towsey,  7  Ad.  &  E.  869,  3  N.  &  P.  88. 

Tayimrd  and  ChanneU,  Serjeants,  in  Easter  Term  last. 


(46)  Which  enacts,  in  the  same 
words  as  the  32nd  section  of  the 
7  Geo.  4,  c.  57,  **  that,  if  any  pri- 
soner shall,  before  or  after  his  or  her 
imprisonment,  being  in  insolvent 
circumstances,  voluntarily  convey, 
assign,  transfer,  charge,  deliver,  or 
make  over  any  estate,  real  or  per- 
sonal, security  for  money,  bond, 
bill,  note,  money,  property,  goods, 
or  effects  whatsoever,  to  any  cre- 
ditor or  creditors,  or  to  any  person 
or  persons  in  trust  for,  or  to  or  for 
the  use,  benefit,  or  advantage  of 
any  creditor  or  creditors,  every 
such  conveyance,  assignment,  trans- 
fer, charge,  delivery,  and  making 
over  shall  be  deemed,  and  is  here- 


by declared  to  be  fraudulent  and 
void  as  against  the  provisionsl 
or  other  assignee  or  assignees  of 
such  prisoner  appointed  under  thii 
act:  Ph)vided  always,  that  no  inch 
conveyance,  assignment,  tranifier, 
charge,  delivery,  or  making  over 
shall  be  so  deemed  fraudulent  snd 
void,  unless  made  within  three 
months  before  the  commencement 
of  such  imprisonment,  or  with  the 
view  or  intention  by  the  party  lo 
conveying,  assigning,  transferring^ 
charging,  delivering,  or  making 
over,  of  petitioning  the  said  court 
for  his  discharge  from  custody  un- 
der this  act." 
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shewed  cause. — ^The  true  principle  to  apply  to  the  con-        1841. 
straction  of  the  59th  section  of  the  1  &  2  Vict.  c.  110,  is     thomfsok 

that  which  prevails  in  relation  to  the  same  subject-matter      ^    «• 

Jacksok. 

under  the  bankrupt  law ;  as  to  which  the  rule  is,  that,  to 
render  a  deed  of  this  sort  voluntary  and  fraudulent,  it  Assignment 
must  be  executed,  not  at  the  request  of  or  under  pressure 
firom  a  creditor,  but  at  the  spontaneous  and  voluntary 
su^estion  of  the  party's  own  mind.  In  Davies  v.  Acocks, 
2  C.  M.  &  R.  461,  an  insolvent  person,  being  in  prison, 
endeavoured  to  make  terms  with  his  creditors,  they  pro- 
posing that  he  should  execute  a  composition-deed  for  their 
benefit^  which  he  at  first  refused ;  subsequently,  a  letter 
was  written  by  an  agent  of  the  creditors,  stating  that  they 
would  not  consent  to  his  discharge,  and  that  he  must 
either  execute  an  assignment  or  be  made  a  bankrupt.  The 
insolvent,  after  taking  three  days  to  deliberate  upon  it, 
with  great  reluctance  executed  the  assignment:  and  it 
was  held  that  this  was  not  a  voluntary  conveyance  within 
the  7  Geo.  4,  c.  57,  s.  32.  In  Doe  d.  Baydell  v.  GiUettj 
2  C.  M.  &  R/  579,  it  was  held  that  it  is  not  necessaiy,  in 
order  to  support  a  conveyance  or  transfer  made  by  an  in- 
solvent trader  to  a  creditor,  to  shew  that  it  was  made  in 
consequence  of  pressure  on  the  part  of  the  creditor :  in 
order  to  invalidate  it,  it  must  appear  to  have  originated  in 
the  voluntary  act  of  the  trader,  and  not  in  a  bon&  fide  ap- 
plication by  the  creditor.  In  Knight  v.  Fergusson,  5  M.  & 
Welsby,  389,  B.,  being  in  insolvent  circumstances,  and 
having  several  executions  in  his  house,  to  satisfy  which  all 
his  goods  must  have  been  sold,  at  the  suggestion  of  one  of 
the  execution-creditors,  assigned  to  him  all  his  effects,  in 
trust  for  the  general  benefit  of  his  creditors  who  should 
come  in  and  sign  the  deed :  the  deed  recited  that  B.  ^^  had 
proposed''  to  execute  such  assignment:  the  assignee  paid 
the  sheriff's  officer  the  amount  of  the  executions,  and 
he  withdrew  from  possession:  several  of  the  execution- 
creditors  signed  the  deed :  within  three  months  after  the 
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assignmeiit,  B.  went  to  prison^  and  subsequently  was  dis- 
charged under  the  insolyent  debtors  act :  it  was  held  that 
the  assignment  was  not  yoluntaxy  within  the  meaning  of 
the  7  Greo.  4,  c.  57^  s.  32.  It  was  there  contended  thst 
the  recital  in  the  deed  stating  the  proposal  to  have  come 
from  the  insolvent,  not  only  proved  that  it  was  a  voluntaiy 
assignment,  but  estopped  the  defendants  from  showing 
the  contrary.  From  this  view,  however,  the  court  dii- 
sented.  Binm  v.  Tawsey,  7  Ad.  &  £.  869,  3  N.  Jb  P.  86, 
was  there  cited  without  effect :  in  that  ease  the  assigBment 
was  executed  after  the  commencement  of  the  imprisonment 
of  the  party.  In  Mqgg  v.  Baker,  4M.  &  Welsby^  348,  the 
deciaion  was  in  conformity  with  that  in  Dae  d.  Boj^M  y. 
GiUett,  2  C.  M.  &  R.  579.  Assuming,  however,  that  tk 
assignment  was  void^  it  does  not  follow  that  a  nonsuit  can 
be  entered ;  for,  the  plaintiff  had  a  sufficient  possession  to 
•entitle  him  to  maintain  trespass  independently  of  ibe  deed. 
In  the  first  place,  he  may  be  taken  to  have  had  possessioii 
of  the  shop  as  tenant  to  Franka.  And,  at  all  events,  no 
answer  is  given  to  the  trespass  committed  aa  to  that  part 
of  the  stock  which  was  unquestionably  the  property  (A  the 
plaintiff.  The  jury  founded  their  verdict  upon  that :  they 
tiiought  the  amount  paid  into  court  was  not  a  sufficient 
compensation  for  the  injury  done.  Besides,  it  may  well 
be  doubted  whether  there  is  any  plea  upon  the  recoid 
adapted  to  the  defence  set  up  (47). 


(47)  An  objection  was  also  taken 
to  the  sufficiency  of  the  proof  of 
the  defendants'  title  as  assignees : 
but  this  turned  out  to  be  unfounded 
in  point  of  fact  Some  reliance 
vas  placed  upon  a  slight  variation 
between  the  language  of  the  19ih 
section  of  the  7  Geo,  4,  c.  57,  and 
that  of  the  46th  section  of  the  1  &2 
Vict.  c.  110  ;  the  former  of  which 
enacted,  that  the  conveyance  and 
sssigmnent  to  the  proTisioaBl  ss- 


signee,  and  a  counterpart  of  the 
conveyance  and  assignment  by  the 
provisional  to  the  afUr^ppointsd 
assignee  or  assignees  should  be 
filed  of  recoid  ;  and  that  *<  a  copy 
of  any  such  record,  made  upon 
parchment,  and  purporting  to  have 
the  certificate  of  the  provisions!  as- 
signee of  the  said  court,  or  bis  de- 
puty appointed  for  that  purpose, 
indorsed  thereon,  and  to  be  sesled 
with  the  aeal  of  the  asid  cooA 
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F.Kettf,  and  Peacock^  in  support  of  the  rule. — ^The 
plaintiff  must  stand  or  fall  by  the  deed :  if  that  be  vokl>  he 
ctn  hafB  no  right  of  action.  Upon  a  careful  examination 
of  the  cases^  it  will  be  found  that  there  is  in  reality  no 
conflict  between  them.  Where  the  deed  originates  witii 
the  insolTenty  and  is  executed  without  any  new  considera- 
tknij  it  is  Toluntary  within  the  meaning  of  the  statute,  and 
toid :  but,  where  it  is  executed  at  the  instance  and  request 
rf  a  creditor,  it  is  not  so.  In  Davis  v.  Acocks,  2  C.  M.  ft 
R.  461,  the  deed  was  executed  for  the  benefit  of  all  tiie 
creditors,  and  at  their  requests  In  Dee  d.  Boy  dell  v.  Cfillett^ 
2  CM.  &; R.  579,  and ifoffg  v. Baker,  4  M.  &  Welsby,  348^ 
the  execution  of  the  deed  was  the  result  of  a  demand  made 
by  creditors.  In  Knight  v.  FergussoUj  5  M.  &  Welsby,  889, 
there  was  a  Hew  consideration,  viz.  the  removal  of  certain 
executions  from  tiie  insolvents  premises,  and  the  assign- 
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ihonld  be  recognized  and  received 
ai  lofflcient  evidence  of  such  con- 
vcjnee  and  assignment,  and  of 
the  tide  of  the  provisional  and 
odier  assignee  or  assignees  under 
the  same,  in  all  courts  and  before 
aB  connniHionsvs  of  bankrupt  and 
jiatices  of  the  peace,  to  all  intents 
and  purpoees,  ynthout  any  proof 
vkatevtr  poen  of  the  tame,  or  of 
My  Uker  proceeding  tn  the  eaid 
eemrt  m  ike  matter  of  such  ^ri" 
eoner't  petition:**  and  the  latter, 
"  that  a  copy  of  any  order  under 
this  act  vesting  the  estate  and  ef- 
fects of  any  prisoner  in  the  ptovi- 
■ooal  assignee  of  the  estates  and 
effects  of  insolvent  debtors,  or  of 
die  sppointment,  under  the  provi- 
■00  kst  herrinbefore  contained, 
sf  an  asdgnee  or  assignees  of  such 
estate  and  efiects,  such  copy  being 
made  upon  parchment,  and  pur- 
portiiig  to  have  the  certificate  of 


the  provisional  assignee 'of  the  said 
court,  or  -his  deputy  appointed  for 
that  puqKMe,  indorsed  hereon,  and 
to  be  sealed  with  the  seal  of  the 
said  couft,  shall  in  all  courts  and 
places,  and  tvUhout  further  procff 
be  recogniaed  and  received  as  suf- 
ficient evidence  of  such  order  and 
appointment  respectively  having 
been  made,  and  of  the  title  of  the 
provbional  assignee,  and  of  such 
other  assignee  or  assignees  respeot- 
ively,  under  the  same.'*  It  was 
contended  that  the  enactment  last 
mentioned  merely  meant  that  the 
document  referred  to  should  be 
received  in  evidence  without  fui^ 
ther  authentieatum^  but  did  not 
intend  to  dispense  with  proof  of  the 
proceedings,  such  as  tiie  vesting 
order,  which  is  the  foundation  of 
the  court's  jurisdiction.  The  court, 
however,  thought  that  the  meaning 
was  the  same  in  both  clauses. 


JacIlsos. 

.AOtiA 


*soB.     i^V^'^P^,^^?  *®  dep4, 0r>ginalf9d„iB  the  .TjoIain^nywD^ 
j^m  the,in^lrepl;f.  aij^  so  „i^,ia,re^3tedifl  Judged;,    ^{fifc 

^r^  cp  jt)e/aypi^d,.,  yhfs  jca^  j>f ,yp(iii9»,T-,?[V«WPy,  7 -Ad, 
yei^t  (jf.  all  his ,effe<!tf ,  fof „th<j„\wj,^^t  ,9)f  rfl,;lwi  fffflUt^Sb 

pirty  jasi^ns  «^,hj8,,p5«|r^;£v^ 

ditors.    It  seems  to  me  that  the  assignment  is  Tolontaij, 

if  ittbs'  idilie  '^lihout  consideration.    That  is  one  way  ia 


tion,  I  should  say  that  the  assignment  was  not'o^,ii^^. 

liiese  twQ  circumstances,  pre^^re  of  creditor  a  and  netccofl-i* 
aiaeranon,  constitute^  t}ie  onl^  ca8e9  ^nich  occipi^tp  p^^^- 
wiich  the  assignment  would  not  be  Toluntary*    Thejuit 
being  so.  what  are  the  provisions  of  section  o»  ?   The  word 

'?:?^*^']?!  Vff**l*??'^^i^?/.^^!  ^??§  ^J^^fiP.jH  Wirt  sflJ?  ^f 


/I    1 


I ) 


MICHAELMAS  TKKU,  5  VIOtORIiB,  241 

the  CBB^ton  ace  benedted^  but  extends  also  to  an  assigns-        ld44. 

meiit  fiir  the  benefit  of  all.    Tfaerefoi^,  hy  the  enactme     thoiimon 

psrt  of  the  Bection«  the  deed  is  void«'^    To  h(dd  this  deed      ,    *• 

vabd,  the  oonrt  most  distinctly  o?er-rale  Brnns  v.  TbiMqr. 

The  deed  in  this  case  is  open  to  other  objections.     It 

sf^iesa  to  hare  been  ezeciited  only  by  the  insolvent  and 

the  pbontiff :  liie  effect  of  the  deed,  tiieiefore,  is,  to  jti^ake 

the  pfadntiff  a  trustee  to  pay  his  own  debt,  and  the  soj^liis 

to  the  iasohrent.    Then,  it  contains  a  dause  anthorusing 

Thompson  to  cany  on  the  trade  for  tiie  ben^t  of  tiie  care^ 

ditots.    In  Oufen  y.  Body,  5  Ad.  &  E.  28,  6  N.  &  M.  4d», 

it  vsB  expreaaly  decided  that  an  assignment  to  trustees  for 

the  benefit  of  all  creffitois  who  might  ^cecute  the  deed,  wad 

not  valid  as  against  iereditors  who  did  not  ezeonte,  if  it 

anthorised  the  tmstees  to  carry  on  the  debtor's  trade,  and 

contained  such  terms  that  the  creditors  subscribing  mi^it 

become  partnefs  in  tiie  bnmness :  and,  if  void  as  against 

cieditorSjit  must  be  equally  so  as  against  assignees.  Heath 

T.  Miboard,  2  New  Cases,  92,  2  Scott,  160,  and  iBaae  r, 

Bdeher,  6  M.  fc  Welsby,  189,  7  Dowl.  516,  are  authorities 

to  shev  that  tiie  de&nce  is  available  upon  this  record. 

Cur.  adv.  vult. 

TiNDAX,  C.  J.,  now  delivered  the  judgment  of  the  conit. 
This  was  an  action  for  breaking  and  entering  the  shop  of 
the  plaintiff,  staying  there  twenty-one  dap,  and  seising 
and  carrying  away  and  con^^erting  the  goods  of  the 
piainti£E. 

Tbt  defemdants  pleaded — first,  not  guilty— ^secondly,  as 
to  breaking  and  entering  the  shop^  that  the  shop  was  not 
the  shop  of  the  plaintiff— thirdly,  as  to  seizing  and  taking 
the  goods,  that  the  goods  were  not  the  goods -of  the  plains- 
tiff-^onrthly,  leave  and  liceaaae — and,  lastly,  as  to  all  tiie 
trespasaesy  payment  of  40s.  into  court,  and  that  the  plaintiff 
had  sustained  no  damages  beyond  that  som. 

Upon  the  trials  it  was  proved  that  one  Franks,  who 

VOL.  IV.  K 


]9mi^  ^lh^mm»»/9kh9M^^h^^  critic 

assigned  to  Thompson  all  1m  W^m»l9l  9^W^Sf^S^^^ 
.9p;^^i)li)mi^)^q>^fff«fi^  tlmVritfnfi^wl»[Affiql4idflAr 

London.    After  the  as^^fn^^  Igrai^^^oi^iqnBidte 
,fR4^iffl^the  )^o^  Jf<|)ii  fim^vry  aiiia»^b»fetfeflpi*tiff 

ff^^^VtflP^ot^ifewiMfi^  of  ^j^boBil«^<i)OT^5»^wdf^f 
'^BIP<»^i^lWIJ<tf3t^«fle#<»l^  -Hit  uA  lo  o;r  10  lol  Mnt 

sold  a  paitioiiof  thi^iQ):)NtS9l||)|e9ii^l»^ 
ip1jSiiil;«[;  t^^Xf^  0£^l]p^{MMrt(\^fyt||A^«!>4d8^^i0^     be- 


fened  a  legal  ]|^mi^oyM§ff%llP^69pt^f ^  %fi£l 

-ItltfblafMtePieiiilf^'^  tfalP^Wffi^.^  ^^^  '^^^'^^    .aohao J 

^litt^itf  ifayogoai  ^l§fi«»  ^faki|^^li^f>lfr£i«%^^&eP^3^ 
'lfafirfi$|]|^ii(»M^tt^^  «iIMlif«4fti^ol^'Wi^4S8 

tnut  for  or  to  or  for  the  «!i§;ifei^ffl^^(^dBVkail^^W^^ 
1flWii(orf>W  <6«aillM,  ^9^r9=2i«tt0tf  oM^^aSUilte^  ae»^7fl!^nt, 

<intlWidliidvtoaitlifa»  jUteigii^iiori«iftil^  p^fiel»^i|lflto¥i^ 

'>d^pllbAkPtbitft|e'lMM»ftiotci§ieaE^V^^  ^  I^Jok 

<%  ^itMOOm^^  irtNiM^«^Iprf»mta^lnMl^  ldw(^- 

b2 


.1  [HurirKKcaiOBDir/SLBM^'  ui/ 

befi>reliiAi]i>pri80iim^]it»  itesigiiB  #rer)hit!pxtipeii]ri|ui[4nitt 
tur  tii9  ctedStors'irho  ahoidd  exocritte  lite  ^deod^  Ihftftvign^ 
iskfiit^  if  iQU^  widiotit  ueir>oinaJkrnrtn»<W'  utj  applkaliMl 
ii^  eteditalrsyib'toite  ^MnedfiMRidBlni  aiiAMUiic«toifrUt 

MfindecH'iniaoiie.dcfgBee  atvaiiiBae  mfeki  tih0  GsfceibE^Mb 
iL<iEiMiC|fL''  In  tb^  cateiit.iraB  iiiiimmteBlfby)fcaBi<Befj|l» 
leimod  judges  thtb  aa;Sflsigiiiilant  fiit'the*inneit»f  pirn 
nuti^a  cRditdrs/.oOHM'Bbtb^iietNmddteil^ 
mdum ihe SendsMAJiidiof  die  7'<fao.4,i)ji5trp teb 
iolfaieilt  ift  tlMiflJoaae  hn&omlytkBcutxA^iim^mmgo^^ 
n^ete' fieatne,  'maSi  oa>that>  groiimd  itriras  ckbktiihat^ 
dcQdoooU  nob  be  o^Atttered  iM  fawing  Uwaitdnkiiita^ 
cnvejia^e  *;  the  dedaCMi  of  the  «ito  «f  Ante  Vv'^deottitii 
liieretoe ^iiiti  nooncpleabte  widi teodwie'  mrtioritihi >ili 
tUiS'tobjedt^  thoiiglif'otae  ofi  thB^gcttomnMi^jyed  ti*Ktp«»i> 
4MifeideBed«»ov^'«ra]ed  bip  the  gnbisqneht  ottte  of  jBumKn 
BtMvii^/^Rdiidi  iqipean  tto  nw  txiMstdo  iiwltiftatoryigroiinite 
In  the  case  now  before  us,  it  is  clear  tbat  Frwaksyhmif 

iil^of  his  'owti  '^ro^ '  motioB^  <  txr  on-  thei«tggMitfbi<>irf<'it 
iihteditor^  «ad»4t^'«M?etti«t#^w^i«ni«li«  CwlaTpMMliitittft 
tMi,  thbt  ik«  'Jtadd  iMuilt  bi'tiftmi'to'te  aiyiteMMvfxABad^ 
«^r^MiWM  ^ii>Miibidik  4b«i<di«di4MJ>«^M*  MMMtttid)^ 
%U8  j^^ik«iliiatPM«tfri8  i««^i«'^h«iifartdtiMr&g^ibUM^ 
nLd^k^nlttii  ft)c6ii(tititheidiMl>^pOMI  Mi^ttPlorMXtti^ 
daknt  akd^vdid4a»la|{atiM(l»l^ artiigttflafc/i^  ^iii  ii->iilw  au<is> 
^^1;  iit.  i^  iift6^»  that,  even  if  the  deed  ia  vmd,  yet 
Franksj  being  tenant  of  the  houae  and  ahop^bad  the  power 
to  underlet  the  ahop  to  the  plaintiff,  and  moat  be  taken 
to  have  done  so^  and  auoh  underlease  will  be  good  agaiatt 
his  assignees.  But  it  is  to  beobserved,  that,  after  the  exe- 
cution  of  the  deed  of  aaaignmenl^  Franka  and  hia  fiunilj 
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eofltaned  tit  aco^y  tbe  hotisecM  before;  the  Bustnecs:^  ^  IMSI 
tiieidiop  ftneii^g'  ftill' carried  on'^by  Thompson;  and'hrTdbei 
notr-tppedjf  to>ua  tBttt^Thompsoti  ia  td  be loOlbediiponiail 
lMMfiBg"pif  interert  «^  tHMtertesiee  6f  diift  Bb^ no  agmt- 
B^M to 4iiivt  efihot ktTiiigf%ee4» auide^  but liiat kd  isto  Ift 
doitiKidtoed i^B  tMhg^^e^ahvpfortlid  ptspoeedf  canTing^n 
IhrVmde  I7  thb  leaive  and  UceHK  of  I?tankBj  in'^^ffaoim tbe 
kttetos*  a»4eiiaikt  tenuliiied  until  it  passed  14  tbe  defidnd^ 
anHi^  koB  atoigneeB^  wild  would' coiHRqnentljr  be  well  entitled 
tetefecrnato  tbe  abbp ;  and  to  that!  tetemt  ^he  Jnetifieatioii 
of  tii^  de&ndants  ia.svffidientt  Batiresbre'.tmable  to'Boe 
aiijr  gnmnd KHi- ^hith  ifcbe  orie  .bjr<  the'  defendnlnts  ef  that 
pArtieii  of  tbo  goods  in  tbe  shop  Which  ihad  bee&  se^it  )in  hf 
Ae'pbdntiff,  Mid  were  his  Budispvtted  prop^rtjr^  tan  bdjuS^ 
lifiMi^  ^No  anflEWdr  ibee^beeii  given  tp  this  part  of  the  case^ 
On4fae  whefe,  tluteforti  We  are  of  Ofdnioftj that  theve  is  oile 
g^oond  far  leaiemg  «  nonsnifri  bat  that '  a  reif diet  shoidd  •  be 
ente^  for>'tiie*defendflnit  on:  the  second  issued  aodthfak 
dfasTiirecdidr*  fort  the  plaintiff  on  the  other  issues  should 

It  wBs  objediedi'that^  if  the  shop.  w!as  oaot  the  shqpx»f  the 
phnrfai^iljie:  S0^<  dainages  mnst  be  cbiasidered  all  giveft  iA 
jisgftifQir  a  latspiss  .whieh  is  justified ;  but  the  juiiyi  hKtviiig 
fotnid.  tibeir  ihum^ea  onithe  ftfth- isso/ei  in  which  the>d$f^ 
iiaadaifkB  ibs^-pidd  their  sxonejrtinto  ewrt' generally  on  all 
the.lrespMsA  in  Ifte.declfBiAtitn,  ^and  offered  ibb  isaHe 
IwhethenmMQ  ww^vchie^lfe  think  jthe^defendnnjb)  ace  not,((rp 
betlfildiiitjibarty  toiolye^itto  the  todingi  of  the  jcuy  an  ,to 
Asitito/^beQaiise  sim^. Adding. is. loqnaiUy/gismeifal  .with  the 
issue  which  the  defendants  themselves,  had  (offered^  -  ,  n  i . 
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w         1 


^imimt  OoXMlt  MllM/u:>iv 


An  action  had 
been  brought 
by  an  attorney 
to  recover  the 
amount  of  cer- 
tain bills  of 
costs,  including 
costs  incurred 
on  an  appeal  to 
the  House  of 
Lords.     The 
usual  order 
haying  been 
obtained  on  the 
part  of  the  de- 
fendant for  tax- 
ation, that  por- 
tion  of  the  bills 
which  related 
to  bosiness 
done  in  the 
House  of  Lords 
was  referred  to 
the  proper  tax- 
ing officer  of 
the  House:-— 
Held,  that,  at 
^efwaem  Me 
pwrHet,  the 
plaantiir  was  in 
Che  first  in- 
stance bound 
to  pay  the  fees 
accessary  for 
•btaimng  the 
certificate  of 
that  officer. 


7tf  fiT/zolii?  r'txoo  '^o  1irii'.)iiif5  9i(t  'to  A[i\^{  .ilfi  lo  otinfiim-j 

sod;  «&  ^gaaMlifafittiie)'jdBC^i|ral3aiMta^^ 
JQ€^8{iMrdBi9ai|^iaf  aritab  faoA^i  lonriBfiBoriB^AftSiAbf) 
tieaalBi.srisiUisdieiibillB} Aafct  liafl'i«liKai^l>ecll  detiw^^ 
C8iiibi»otiiBirin&rw|inbtlic9{i^^  ytama^ciSiriJ^ilMi^ 

iHivdaiife  lis  Ite  ilio^JofiJiJc>r4AlilIl•^f»d^^e|l,ikl^^ 
referred  to  Mr.  Falk,  aBgoOMMfijtbtf  ilfolto^  tjMlfeWn 
The  bill  was  accordingly  left  with  Mr.  Palk  by  Messn. 

ajkflRfctts  QfiMdi«MGb%ififtli^i(ie^  9A<^l»i§roi^  $}^^ 

thereupon  took  out  a  summons  calling  upon  Mesgg^j^Mtei 
&  Hobson  to  shew  cause  why  they  should  not  procure  such 

ilik^  fiiauiAiSridloQUiiediia  dEasr  my  Ahia  xwd/^Bi  iii«Ky  gfiksiit 
9^^^^.i9ip0SG^;iS^Hh|Dau^e  sajinS^jOJ^'Mfdl^ibSMIb 
IMP^R^B  to.79]^()u|fx9Q^il^ifi9i;^^i(^i^9g!fb>iu^ 


A0  ^icm^i^t^tftiiilm^iiip^i^^^ 

ioniin*)  vfiilj  iljiflw  [iiodi  noqu  vJub  fi  8X  U  .baalis  Uum 
«41J)l»l»p9A)tbft/flef§ll#i»fr^9Ai^fi,4«#«blR^^^ 


UlcnAMJMM  fflRM^  VfOrOftliB. 


««£ 


why  Mr.  Austen  should  not  within  a  week  procure  the 
certificate  of  Mr.  Palk  of  the  amount  of  costs  allowed  by 
him  to  the  plaintiff,  oi'^m  f^*  d^f^^bf  his  so  doing,  the 
Itety^aiKKiia^  mot ibe^iiOitetjr'ttir  aSbow  t6  iHm  rglsSUiS^ 
tM  itamidt  aBfihe'jdbats  WdvBdrrh^olBraJMk^  «dl  mi£iir> 
sfdottit^beilqp  Arenfiedl  AyidBi)ildteahtffl  jorohiaidi^mftpiaiadd 
iA^MKt/L«8(?QarTO0 1'Mr^Oss^r^iibix^aaittrjDtittera^  &r  the^ 

lAlgkr^^  :bfe>(Pi^»IjDrfla]i  tto  dkta{ii(iii8dteiiltteate.ffefl 
nsill^cilMiabiyeaiit  Ilidniftled^ttbBti^riiiUHh^ 
otel^  lifttl|efibuiM«b&i»fadi(wai[§iit  isniioinludQrt  MsuMtt 
MlR^^lld^abflim/iftiiwai^itlikiiK^^       d#all  thabwm 

naftidaiBy  w%i6ife^ithi(^^[ftiMmi^      ,^ii>'i  /ii^  '>t  f)o'rr)).oi 

.^l^^olf.  7(1  JIbS!  .il/^  jfJi?^  t'i'il   /I:^/tiI)'iooob  gir/,r  Hid  oilT 

{^SoMlm^iiijfaatiim  tidacfafcbij'^shgteecL 

(fiiilftEfifie<i^blBStedj4i^  nu^htiinnp  bfetindUt 

i«kto«iIa3ihMy((UtttiAitet«r^ade^<^^  lA^ 

flilP(lid£g»4ffii^l«f :M»IHtona^id)3x^   ^b^e'fAisiiibiillknrs 
^^i  ^M»to-iBiglk(^jr  ft^4ftfMkig^iie9aferI)UMO  attbraijiB 

huB  oiuooiq  Jon  bluoil^  voifi  ydn  08jji?o  .y/oJg  61  iio«sdoll  :i 
f^tBH^feto?'^''A  iiJl«^{^eftk>#%hd^f«^tM^n^^  dRMMlQ 

ffiGHl^ti^%^4lttiAfeM^^tdi«d^idotii/t^       ^:^l2i»i4ia 

tettifoy^»<he'^teffttfdifc»ft  t^  BtllP¥(fepfoilJBtefite  ^' 
SitlI¥7'<9ileIiiili(^r^9!^«iiM^  Bs«tf[g<W»^ 

bound  to  pay  the  commissioners  their  fees.  Comii^iomit 
must  attend :  it  is  a  duty  upon  them  which  they  cannot 
fbns«  :^ffi^^^y<^'^(>  «li^t{tei'<'£naf h^««  i'yi^b^>teHhe 


j^TOrraA'V 


b«rf  noh'jR  tiA 
Jili{UoiU  nood 

Odj  lOVOO'Jl  01 

•10D  "io  iniiotfin 

To  ^'Niif  iirKj 

^riil)ul')iii   ,/<)<'0'j 

o)  li^dqqi]  fiK  nG 

lo  oi'.iiull  odt 

9flT      ?bioJ 

19 bio  Inmis 

9ff}  no  bsnifitdo 
-9b  odj  'lo  Jicq 
-yr.l  lot  Jiifibnoi 
-Toq  JisflJ  ,rioiJB 
?'lid  odj  V)  noij 
boisiht  rioidw 

9dl  ni  snob 

abioJ  lo  di'iioH 

oj  bon^l^i  euw 

-yRl   isqoiq  9ri} 

lo  Tj)ifl«j  j^ni 

— :  9i!i;oH  sdl 

%D  jrd)  ,bIoH 

ft  AS  sw^-mS'jA 

ni  (ti  //  'fliiirlKlq 

•ni  Ui'a  -idi 

iiniiod  aontiiA 

8991  9dl  -{Jiq  nJ 
lol  nB''<^9'vjn 
gri)  pnrnir.fdo 

lo  9Jf.Dftih9'» 

.i9Dfflo  l£ri* 


ikH  ,K  1  >'  .f  |»>rfiK  CWMRW  tlMMM^  '  <  1' 


I^feseik.  'It  k4fc0htbU  fortb^  itflkitor  t^^yi^i 

in  ^H»4jaie  ^ekke^'fXf,  tin  '^ndnl  r]vyiMli 


«ttkrl¥«y^'i«AiM  ittteBAttoM^iMidD't&rjbofraDiidaiu)^ 
IflMJ   iliiidi  ib»  di^'linodif  of ^tke  frdfeMOi^tliiitikiiie 

46tte  kbfiMirtlwre^^aii^  teMMMdtjrfovoi^riaig^ Uttt^iH toA 

<fl»^  ldBd^a(;oi^  lIMEJiyfti^^^  for  4&eip«^ 

%)k^<^  ^ty  l«  iytt>>vosfeeittrtlii6'did^>lbr4a^^ 

Biotiiwi'>kttt  tl>lita9ieitoili^4ivtl»viOGQltdi'Jofxl^ 

«rtodlM4tf^M«ifM^ftaWitt^  tifayt<ri(feit^y  AUwy  a^?^^ 
iH^tMr^lgMeM  ^«aiBdikiM|  femmi-^^^eki  oile^iifedBBv  am 

TrrWitiififfii  ^lif  mi  wrildr  ifMrh  hri  Inirlriiprlfrn^tiiiiiidl  ' 

, ,  .   Cuf.  aar.  tuK. 

ii>:  VkintAtiid.  J.>liibiiiQeKyend'iliaiji]i%iiieBttof  ithflieaafft 


UlCBMUMAMxMWtM^  5i  iTtCZORIiB.  9^9 


the  jpUtiiiffi  snoU  anmfaf^  jnmcj^.temi|^^'bB  ^4    Wf  i^li^ 
€ffitaa!|^o£!difl(Hmqeiif  Jjodbi.    VbeJUU  of H09it«i  ffi rivitMifr 

loard^.Ud*  hasp.  *Hf9mei'M>  tme.  4>Ct  tbev. AlMfc9i»r<Qf  -tiUft 
osAtoiideefHigndgtAloriwyjta-teltssld^  Mid^  thorMMto^ 
ut^qswil^ooiaM  Qfibtidiieps;r«had  send  ithflibji))>wte^lvi|j%' 
klfeditadttiaDcn'doiie'iik'tke  £loi»eio£iJboB4s  to;ICr.  ]gi^ 
fhBitaxiilg  offictoofiihftiHDiiBe^Qf  L^9l ioiiord^r'to^hjl^ 

iiAeitiiEtoirilKng;:tQ  .taker*  d|^  tho\*0e9Ufi)Q^to/«fl>1^ 
fiar.ttihfe.l^alaoso.atnoiiiited:  tOA.a  jeoDnderablo  fWM. 
JRiia:qq[i&alfoir/Ab€»efi3ri»pifC)ek^  to!  compel  tbejdefenc^i^^ 

«Rfi<iliiiiblii»4eciaQi|f9R)  ti^8«m9  ^^^ 

libaLibaA  lioeiU)tMdr  ia,  cMipieI?ihe)JifiiideitKr«09»^IO)Btf' 
dfeift^rtf  dtfasf  MaftffiinA  <iffioel(fi»  obtfuiiiiQgiAb^MMt^ 
iD»GBMnrtcdEttifercd(lta;npo]li^^  t^lTa^i^lP^oxii 

jb^Iialr  n^fe  bAe^faflsikjtliejefftel  ofjfs^ti/fP  ap^ii^c^i^ 
t]{inadcrQii/tlfej]^l9£tllO  Mfli^tWii^i^)1>fl^A<^S«^ii6# 
06  BflateslarT^tQ)  Meroiiaeuj  Mi^b^^cm^ l^XjW^^Mi^ 

mdimimii  and'Sfffiftfedl  Woteitk^AIiiita&ibMitibfd  Ji^^ 
agept.  it  JDigh^well  be  ai^ed  that  the  officers  looked  to 
lam  c«ly,  not  to  the  country  attorney  or  the  client,  for  the 
{m»  dod  it^>t3iem  <  :|brr  (tajiatif»')t<jlhey<biU,  I.  Bub  tbiff  JS  an 
iij^lJMlimtt^bjri^tliBiiplinfitift  iii  itlttnMttiQiViatidRiirQii»^& 


fi»tel«Qf  th^  jdfamiAi'  iNb  iaiilliorit]nlu»ite»aited[ffir 

iB«iaikdiiidkloB;tliii|(k9ii%l^  «k  ^UnliftteiRfaHBr. 
tlKQdUtstiifitiiiifllbic^iRfoiadH^h^  1^!taKJiietfinn(Biivlq)fi' 
ther  the  plauttiflTloiifaaiC'aiTOiefilNHniditaii^Hy  ittuaBf^Ayj' 
raMBlel  nbef^UiaBiiit  sioiU^paM  ofci^UMoitiofldikiffll 
liMDgtMaiit&sfeioflipirtexalibBi  ohnm  siov  ^1nom^^'^r^^ 
t^eitlfti^oMiiBakteBdnil  Ubxib  toi<mfanqikUla|q^; 

iio}>iiJd  noqrj  le^^  U  oiu  i^:yinilf)7fh  9t/;/n(j  noqn  ^Imin  donnii » 
iioqu  J?cH  ^ih  bar,  J)fiolI  wo>^  oilt  fluqit  HjtoV^  3tlf  ^oibi/j*'' 
-spfihiiio  fjflB  tool  oilT  ,if>^mq  ornn?  oifj  ni  Hi?  ,77oH  ?.'ii?(iiG 
no  TBw-^o(A  Difj  hnfl  .gofjra  mt)J8u7/'  Iiu/j  m9Jei^3[  oJJ  no  87bw 

^0«.25<A.       n^  .OoO  OG  lilliS  y/.i/./.T'i  .0  ,C  .090  &t   ,i7ZZ0  .0  ,f-  .OOt.)  14  ^el'Ji. 
ing,  ind  im-  *^  TOHT^^WA'^Ir'naTfiVTOSniffl^eW  jOfl 

In  the'pariih  of  ^'^  jurisdiction  of  the  general  Metropolitan  P*tu^||^«^ 


more  ratfsiirisiri 

ntetfor  the         moil  b9:^o')'nh  fijT^  i>iot{)()  :f8i>nofnK>  ofn/;>»  orfj  ^8  ^7  .88  rjl.o 

purpoee  of  paving,  repairing,  cleansing,  lightings  and  watching,  upon  ail  houses,  &&.  within  the 
limits  of  the  acts;  gJOTiaOthtf  d»ctnSfe  m^Sbm^'xAvUk  ^H^gMW  WnM^WiMKraat 

encompu.  the  ia&}(k«in^<^ft(rl^^M^  't?*!*?*? 

it  M  enacted  that  it  shall  he  lawful  tor  the  persons  who  under  any  local  act  are  empowered  tD 

make  rates  for  paw»g,  ^d,I^i^te^jM|M■PJ^rl■J»*|f^^^^tkKi^taC»ll^p^     «i*«M  i^QOfw 

rates  as  shall  be  necassanr  foE  paving  &c.  pursuant  to  the  direction,  of  the^local  acts  and  Af  that^ 

act,  and  for  the  pt^ttft  oTlle A»,  IttMmK^fnrffcf  aM^y  W^niyqH^to*»"»J^J^«l 

such  persons  shaU,^,^fM9fi^  ffif^  ]«»'  ffl*  4?imV°*i«fBBW*«H^ 
respect  to  paving,  either  separately  or  Joinny  wiin  any  otner  purpose,  Dy*virtiie  or  any locsi 

act  oT^^tmm'itiM^Mi  ^ai^  t^nffyBfg^\^i^jfiM^^b^h^n^imd^^ 

any  of  the  streeU  within  the  district : — H^1(L  ihat  a  joint  rate  pro&ying  to  be  made  J>y  thf 
local  commissioner¥.'(<^7<^  tft^  ^^^ir^4^^dimsim^%c^^  4m  Ma.UhsAuiUtf^n^  #  iBft^ 


14AiEralfl94887p]te];iectfM^  Blter(niu«^ttmo^b]|tUmdt    ^^^^^ 

a9MidiotG#tt£nB^  liA  tUeiiUiipbsibjtabtaDlteifi)!^ 
iBgdinfa^anibdttnDlgrr  todeJOttiD^iTtdfdeisk^dteJaflkDdili 

IWiCffhBnithfimffei|^fedb  <l£B<irlfiaiB  thefidl^gedi  tetODaaiBi 
assessments  were  made  iiiditexBfewoftoidp  Atitnibitisafadrf 
iHiBpptWJfpBmMDiDt  dfidU  loDrfb«lbaSd&6oo%siiKa%, 
and  the  1  &  2  Oeo.  4,  c.  xxiy.    It  is  situate  in  the  .lictS') 
Bo«d^W^te^^8l^»*Bf{^>Fi^%M    The  South  side  of  the  AbuttiU  of  the 
church  abuts  upon  private  dweUingSj  the  West  upon  Euston 
Square,  the  North  upon  the  New  Road,  and  the  East  upon 
Duke's  BoWj  all  in  the  same  parish.    The  foot  and  carriage* 
vays  on  the  Eastern  and  Western  sides,  and  the  foot-way  on 

the  North  sid%)8!8aV4H»  ife5lJ?W*»8«S^8do<»l  paving      ^^^^^^ta't 
acts,  41  Geo.  8,  c.  czxzi,  43  Gteo.  8,  c.  cxxxiz,  and  55  Geo.  ftp     -^^^^  -''^^^ 

ptfreui  witu^ila^none,  TOO  effRiage^aj  TJirxirer West  sicie  nr      .mi  bna  .^^ni 

57^560.  o,c.jnCKKjine  adTiorpffnilg  tnenStreeCs  oTpii^e-fanlvoqrnd 

chx,  ss.  7,  8,  the  same  (amongst  othenWas  directed  from        »f(}  -^oi  sjtfii 

^Hl  nidiitv  .^A  ,892iJori  if j^  noqo^l^nirfafljw  bnii  ^niinaif  ,gni«nri9[D  .anliirqji  ,)^ni/Bqlo  s^oqinq 

t«b}eptiM8/ll»  mnfaiL;foiitex)ltfaaaA(iiiiaiia^em«piA/  .lei^rsq  loi  .^otsi  d^em 

:i.i/7 la bas  ^Dfi  U^oL'jd}  "io^ioiiooiib  pdi  oJ  JneUf'itxa  .03&  ^ni/isqjdl  'Ai£>'>4)-)9ni  9cf  Ifrirf?  <^.b  89lM 


iii^oct>^tariuiM]»^t9^attd(<t1ila]fg6iAyle»'fiq^         fif'  tte960BfiV9Msyiarit.io  job 


»   I. 


^  {ttft^'iof  41»B  £Dkplith»  leflMed' tb  ibjr  tiie  iut  »niartianta 

eDactment;  andthediiectanoCtiieipo<»iQf  thciiidydMih 
hsi%  ft«H(tittift'ta!tiiib>i«xiMi80dKio^  conkmiiid  to 

C3BBi!Bhe'therp^<gi<tip<>ety<ywjiit'to'j^^ 
^hMj«(  tb^-nites'«ftii»d{etei7?yeBr«idar  the^HoBBft/aetfiir 
fte>p«Mpbi0i^Aieritkiiied«ittitlife  Diid  lootiom,   i' 
Fim  fmte—       ^  jlLicd^isf  tik*  MLU^  wf  tkc  8tlr  JuM,  HOM^mBmAm  wA 

pound  at  a  rack  teht,  BUHle:<tllei8tk  Jaae,  lfl86^  liy^'tiR 

mk^  hctoife-itagBtioiitd^'^apcm.  Ihr  itt^ 

M*iu(rll«if  luMlM»  dMpSji  amtAdnaty  coac^hcioieif  ithMtij 

ittti^greiitUk 'ui  t]i0'taprerali4tMBt^  kqa^x^  <mii^n^tmm 
tfa«d4i!iiU%t»itiietititisiU  fiw  lialf  «a  yii»,  oitrimwyomgr  frodk 
the  25th  March  then  last  past,  one  half  of  tbeiraM  Itoiln 
.n.,i!£(inriiKi  ftjj^iMBi^i/KmimiitdSiaUkfi  after  MiisimiiiriV'JDiajPisexlj'ind 
lSi|i<3«b6»  iiidfniito^'iiBimeAiatel^'/altw 
ifte».'^t  iat»)d^eiiKDlbi^i]|ftfabvd|Bpi^ 
lo  oiuimn^ig  thisteeA^^  i|peil9''ass6s^"at 'S8i:j>i4ii^'  in^^r^ipecticifiilrfAS 
iq^aie  ^itdaiof  ftbt  land  baemgm^vmj^ouk^Mi'^piBiTfBsiii; 
aaidilte  'doonoieiiliiccaDolndad  -Jdros :^1^  IRei^i^^  qpuiaw 
vipBMtarjqipaiiite^  iovi  lavjhpi^ 

mentioned  acts. QC>paiiiaBHBt)a£i the  Jlafy  ^SM^tfifiib)  knd 
lo  ji.^nH  MihJfeiniDf  tlMrai(nbiifJUBgi6eo^ 

jiiiii^ttnywifctirtti^  ifa.  <he:ft>iggoirigi!p8gca^  jgpdfdar^dirijrt 
tha'BaQiBte)ke  fHd<teiOiir^cbItealer.7l[r.  O^dLiS^OD^^ 
Ul  vA^^'^^^^^l^^'^V'^^"  ^^Qberoatarfvaa^i^lifid'lqr 

liifShiy'MBS^  -aqfaavs  yiisiff'of.lfbdk'ted  •caiiibgB4wajr<«i^ 

,  O.I  OX'  *  tioiMduitti  the;  sMIaUagadkiintei  eotnprisftfonei^^idf  .af -the 

'""  M  >  'M  ^n^ife  width  of  the  carriage  and  foot-way  on>tluii1ir«stsni 


vay  on  the  North  aide  thejv^Qi^j|i)A.)one4haI£«cif//thietfifl9H(^      pTjjrjf 
widtb  itf  •»  mtich  oi,  ^ik»^vaniBf^  >  and:  ibotnirii(f/9^  oiiCthe       ^J^ 
Biiicm^gMb^te  eiBteoA  fomtiiatxeaQfofiittto  «iiil  lehitf olf  ^ 

MMifftnpil  :o6tth8'tbovdniari^erft'iap]hH9t0A(]fo]lt<9i^^ 

meeting  of  the  TOiluMt9femQaa$thffld)'in>rlhi»rrba«BdrfiP^ 
tliefeoftmmittM'.offidnistt  SaSi^MrdiStK^^  km  ^edlies-       ...ui  j^ii 
(far, 'liK^AtbiJime/iilSae^' afefwhic^rtirm<9<QiMawiii»BioQfln   ^'^'^^ '^""^ '^'^ 
vere^eMMl  .  .Th&  stMlutboilmnri^tlSdioinier-f.  n^  imiroq  -     ' 

::  ^ fJkaAnadtHf&ai  ra a^^iiof (&f^')iini(iJi&ipanaA)iifefti^^  iiesoiutioa. 
nQfch9.awdt/ifii»«lq^aanirig,<TolfAim  Aft 

9MM«ta»ek^;a4«aF»vfti^>iMlt>^pJi<p)^  £H^<khd  hvlfnywuv 

titt:iifitbiAD  .Wiptftd  al}  MTiniMBeduiitdyliiftor  JfidmHiuim; 
DajtufHrtymdil^  tt^harjiftioif  inimisdifitdjiaftttrtlllA^M)^ 

*til1iBaMidiidlwll#iim>*ayCCPfa«ieA  Confirmation. 

o£(fhef«olBBfiai6i»v^twUdi;ffr  ISAoJollfr 

llMu(BexttftIh>^i4ag^)«nAf«frt!ft)uiAiririefle  twenkyr 

efliilnifciidpeiii^TaBd  tiba*iimtet<^of)'tibee;iaeeiwBig  ^jiKfaiflh  signature  of 
ilei«Bi&r)rcMlnlsow/irB«>^Bmid|  iand  /itisil  tei»Ute9  of  ntifMi 
aoetng  airfArhiiiA  ^Ae.  aaite  fnsfadoimfiraifid^/iftete  'Oti^Mi 
tnd^cUgibdi  Ai^jdtt  riiiimiip  iofi-inehaftoslttdlisq  qaeittimgi^ 
iod  iAd3)}fiffi^  cistl^  off ttte daiiiMwrto^^rg* ^Vm  (^onoi1m/n 
o(Ebfc  alle^ifl  'Tite^^hoff&  menHidtiediins Bob  dgnod  «t ifiM  ^^^^  "s^"*^^ 

Septa  14|  183o« 

iiWq«fail)aBe«laMrjfa]^of»iDcilieiil4tii  SgptlaiJiffl»iiflM» 
'ted^ofifli^btfNNil  .'fMt'istid(i(kitaneartiteB4  oiieEfcHigniimii^ 
lBte*aitoMtBBa3^wm^^  -mniAm  wdif^jof  iA» 

eoMntiiitofiertf  t^Ao  stgned  the  rate  were  [HMMn^iBfaifceaMai 
fnaDWvme0ltiig:'atf«hi<ft()lh^)rebofaiti^  ^pSMedyiVihd 
oS*^  Nretb  JMEnen^sti'tfae  mtetiikg^athrhicfe  tiib  reiobidoil  *  see  note  (^o) 


oxIlA3r)tli6lflB0liiigflkst.dbomwetttio^ 
dkfi36^ilhf{jaMBq[tiamofntiil^b»Ml  ^dbvi^gLdbceiii^s^Mttf^ 
^legDOiiioiBJiriuf^^  ;)liiBi9teMi  tttld<^flAi4M 

JwlMptt'tlipiBPTliiiiiiiwfiiiBfe  oCtlid  JMii^itfutCMiftlliiPCtettflih 
trustaaBii)litiiaifnddiIt)ToSi7§(^flckhi((^^ 

Retoiution  for    "  That  the  troMtM  $mknUB#i£&eifctcla^ 
^k\^.    ^jtoMhxiA8taBMfcortuiM<wiid9teiratofc^ 

in  the  New  Bo^*isifaDBH&  ^  tiri^qiBD^tHWTflidi^aboh 
noi]£'iiidij<i  IxatoittsMooa^BsiBs^fiBM  thftia6lhjdtodbliLsBj^girit{tlMt^ 

said  trustees  should  al8C]bW2iUbi4  "AKdwatemgWRUili^ 
jldUtcitaDdhafiarl  UDaifiqawc^jaMbptBft  4inr  latsiidQ  liiJper 
iBqiiwi  ^Md^atd)mi9bibctt6ota3tW[  25tbqff  MlMrfaB^ 
.nniqxrinatibwiiJB^iK  fiM  iwfttiriinartaidc^attig  MWlwtft 
saMtrnvB^tMi  atBasBesn&vasiHDchcih^^ 
lindklN  «da  ilfaeUxqapteafiapr  iia^hBtt^fviitcmia^^iK^^ 
BUAlaMaarcb^eiBdAiBn  issl  ovi  adi  oi  ^ahfildi  Baoiiifloedi 

IndllihanidiKkuckdndkQitit;  M(tfaUiUl^4JlilleApidM^i 
witiiDidiibokvadUteiiil4  tii&  ifiiii^Atohfii^aelfita  QM«d»» 
assessed  in  any  rate  or  assessment  made  prior  to  thelttM^ 
rate  of  the  8th  June,  1886.  The  said  alleged  rate  was  first 
•MohMd^A  hf  fthail&dkfllir  fromeMb8itej]9airinab«iBidiiki& 

lUMiutioD  to    teM'VISPelibClkMe  <i''M8'^  vHS'mhlfW'tf^d^  Mf* 
^^  St.  Panora^/ClwrakiiMMition  to  th«6dAMb«tan«ttf'«aB 


vilsiowfifnodgAir  tisftmsii;  ilo^tiiiie  ofiiiiygmnwiwsiftiieiri,     gDoiiKu 
.wteolfoftrtl  t4dBD«oilimi»f»isiB.l^iTls8ii]BiDnterfic^ 

ildOtitiBni^timfipfi^aaA  hj^ihe  gfaMmiMhrirf(MicMlrqpBelPife 

ioql3i#  fibiotiff  vii;  fttfx;iiiwi;aMwpa1Baif  tinfeiOnftBtfnite 
ini^MipfeM  )ip«b(;s:  HfcaflteAa0DclMdQiaiid):lc^nc4  ^mhf^ 

4MMledf  MjctekdfcntUooia^^  tlietiii«eiriMii 

dyte^iaii^niaiiiamll^te^  Hub  nkfexHl 

lesolationB  relating  to  the  two  last  ratfi£d<e|iiDiBlAeitffiB 
.\M^btSi^9lttdjafeiiAiiA{t]mr  ^trtu>ifliBi(GaaiiinfaiBediilbut 

JJifMftJedt  oJiohq  ohnm  ixT9£n88088B  10  oiBT^{n«  nr  i)u8^o«(ii? 
leift  «iBw  oifii  ho^ollii  biue  sriT   .0881  ^ooul  ih8  01ft  lo  sIki 

which  eighteen  communonen  were      commissioners    were    present :    it 
It  was  ngnea  (at  a  meeone  of  the      on  that  occasipn  :  it  was  signea  r 
vnea  we  resolutioii  lus  made,  but      which  U  .was  so  waned,  tlu  13th 


iM»UdtNmil»iMia(tae«i<J  ot  »o;iit4Mi*«ll»flWeAt?fii3"<i'^  :>3  *'"'> 
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IN  THE  COMHON  PLEAS, 


1841. 


Contract  be- 
tween the  pa- 
rish jmdtlM 
paving  com- 
missioners. 


Resolution  of 
the  directors  of 
the  poor — 
Nov.  19, 1822. 


The  defootdahts  were  at  the  seTenl  times  when  the  aaid 
ral;e8  were  reapeetively  madej  and  when  this  actian  was 
eommenoed,  the  churchward^s  of  the  said  parish.  The 
church  trustees  are  the  trustees  appointed  and  acting  onder 
the  acts  of  the  56  Greo.  8,  c  xxxix,  and  1  &  2  Geo.  4^ 
c.  zxiv.  Messrs.  Tims  &  Scadding  are  the  clerks  to  tiie 
trustees  under  the  same  acts.  Hie  churdi  at  the  times 
when  the  said  rates  were  made  wasafinished  biiihKag,  and 
used  as  the  paridi  church;  and  the  same  is  not,  nor  are 
the  defendants  or  the  church  trustees,  rated  otherwise  than 
in  the  said  assessments.  The  churchwardens  of  the  parish 
are  by  virtue  of  tiieir  office  trustees  of  the  church. 

In  the  year  1822,  an  arrangement  was  made  between 
the  vestry  and  directors  of  the  poor  on  the  one  side^  and 
the  then  commissioners  for  paving  the  Sonthamptoin  eataftes 
on  the  other,  by  which,  for  and  in  consideration  of  250/. 
paid  by  the  directors  to  the  paving  conmusaioners  (being 
about  the  cost  price  of  the  (Mriginal  outlay),  the  oonmua* 
sioners  agreed  to  pave  the  foot-pavement  on  the  North  and 
West  sides  of  the  church  ground ;  and,  in  conaideralaon  of 
60/.  (being  abont  the  cost  price  of  the  gas-poats,  rolnmns^ 
and  lanternsi  the  commissifmers  agreed  to  light  and  walch 
the  East  and  West  sides  thereof. 

'  The  original  minute  of  the  first  deliberation  of  the  and 
directors  upon  the  subject,  is  as  follows : — ^'  1822.  Nov.  19. 
The  board  having  adverted  to  the  subject  of  the  pavii^  the 
paths  on  the  North  and  West  ndes  of  the  ehurdi,  instead 
of  gravelling  the  same,  and  an  estimate  of  the  expense 
being  presented,  amounting  to  250/. ;  and  the  state  of  the 
several  approaches  to  the  church  being  also  adverted  to, 
especially  on  the  North  and  South  sides  of  the  New  Road, 
from  the  end  of  Southampton  Place  and  Euston  Place :  it 
was  resolved  unanimously,  that  the  derk  be  instructed  to 
make  the  necessary  arrangements  with  the  commissioners 
for  paving  the  Southampton  estates^  for  the  purpose  of 
paving  the  foot-paths  round  the  church  and  the  several 
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a^iroaches  thereto^  and  that  the  arrangement,  when  com- 
pleted, be  immediately  carried  into  effect/' 

The  original  minute  of  the  first  deliberation  of  the  paving 
commissioners  upon  the  same  subject,  is  as  follows: —  „    ,   . 

'^  .  .         ,       Resolution  of 

"1822,  Nov.  21.     Resolved  unanimously,  that,  in  the  the  paving  com- 

opinion  of  this  Board,  it  will  be  expedient  to  pave  the  no"*  21*"  822. 

foot-way  on  the  North  and  South  sides  of  the  New  Road, 

between  the  West  and  East  sides  of  Euston  Square,  and 

also  the  foot-way  on  the  North  and  West  sides  of  the  new 

church  ground,  with  Yorkshire  paving  and  Moor  stone 

kirb,  and  also  the  crossing  of  the  carriage-way  at  the  East 

end  of  the  square,  on  the  South  side,  with  purbeck  square 

itones :  that  such  paving  should  be  done  by  this  Board  if 

the  Board  of  directors  of  the  parish  will  pay  to  this  Board 

On  the  26th  of  the  same  month,  the  directors  met,  and,  Resolution  of 
sfter  taking  into  consideration  the  proposal  contained  in  ^o^,  26,  I82T 
the  last-mentioned  resolution  of  the  commissioners,  as  well 
as  their  own  previous  resolution,  the  directors  resolved — 
"  That  so  much  of  the  resolution  of  the  last  meeting  of 
the  directors  as  refers  to  the  paving  of  the  North  and 
West  sides  of  the  church  be  immediately  carried  into  effect, 
and  that  the  expense  of  the  same  be  paid  by  this  Board, 
provided  such  expense  do  not  exceed  250/. ;  but  that  the 
consideration  of  the  remaining  part  of  the  subject  be  de* 
ferred  until  the  opinion  of  the  vestry  be  ascertained 
thereon." 

This  last  resolution  on  the  part  of  the  directors  was  Resolution  of 
acceded  to  by  the  paving  commissioners  at  their  next  ,ioners^No?. 
meeting,  held  on  the  27th  November,  1822,  at  which  the  27.  I822. 
folbwing  resolution  was  passed : — "  That  the  foot-way  on 
the  North  and  West  sides  of  the  new  church  ground  be 
forthwith  paved  with  Yorkshire  paving  and  Moor  stone 
kirb,  the  Board  of  directors  of  the  poor  of  this  parish 
having  expressed  their  willingness  to  pay  to  this  Board 
250/.,  the  amount  of  the  costs  thereof!''    And  it  was  at 

VOL,  IV.  s 
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1841.  the  same  meeting  of  the  commissioners  farther  resolved*^ 
^'  that  the  farther  consideration  of  the  measore  of  paving 
the  foot- way  on  the  North  and  Sonth  sides  of  the  New 
Road,  between  the  West  and  East  ends  of  Easton  Square, 
be  postponed  till  after  the  subject  has  been  considered  by 
the  vestry  of  the  parish/' 
The  250/.  paid,      The  directors  at  their  next  meeting,  held  on  the  8id 

and  the  foot-  i-n.  ^t  «  iaj* 

ways  on  the  December  foUowmg,  resolved — ''  that  a  draft  for  250/,  be 
sides  of  "he  ^'  ^^^  issued  to  the  commissioners  of  the  Southampton 
church  paved,    paving  trust  for  the  purpose  of  paving  the  fi>ot-wa]rs  at  the 

'North  and  West  sides  of  St.  Pancras  Church/'    The  said 
sum  of  250/.  was  accordingly  paid,  and  the  foot-ways  on 
the  said  North  and  West  sides  were  forthwith  paved  by 
the  said  commissioners. 
Vcttrymcetiog,      On  the  4th  December,  1822,  the  vestry  of  the  parish  of 

St.  Pancras  proceeded,  pursuant  to  letters  of  summons 
issued  by  the  vestry  derk,  to  receive  a  communication 
firom  the  said  Board  of  directors  on  the  subject  of  contri* 
buting  a  proportion  of  the  expense  of  paving  the  foot-way 
on  the  North  and  South  sides  of  the  New  Road,  from  the 
end  of  Southampton  Place  and  Euston  Place,  in  firont  of 
the  area  of  Euston  Square  and  brown's  nursery-giound 
(not  now  in  dispute),  out  of  the  monies  directed  by  the 
select  vestries  act  to  be  appropriated  for  the  repairs  of  the 
church  paths  of  the  said  parish ;  and  the  extract  from  the 
minutes  of  the  general  meeting  of  the  directors  of  tiie 
26th  November  then  last,  hereinbefore  set  forth,  oompris* 
ing  the  said  resolutions  of  the  said  commissioners  of  the 
21st  November,  1822,  having  been  read  and  entered  in 
the  minutes,  the  vestry  resolved — ''  that  the  propoaituui 
received  from  the  Southampton  paving  trust  be  mooeded 
to,  that  trust  bearing  the  entire  expense  of  repairing  and 
keeping  in  repair  the  whole  of  the  said  pavements  when 
completed,  and  also  the  charge  for  watching  and  lighting 
the  whole  extent  of  such  pavements.^' 

The  vestry  having  thus  acceded  to  the  arrangement 
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originally  proposed  between  the  directors  and  paving  com-  1841. 
missioners^  the  said  directors  and  paving  commissioners 
(the  directors  being  sanctioned  by  the  resolutions  of  the 
vestiy)  came  to  the  following  respective  resolutions^  ad 
ippears  from  the  respective  minutes  of  the  directors  and 
commissioners : — 

Prom  the  directors'  minutes,  10th  December,  1822: —  Minute  of  the 
"Mr.  Tims  stated,  that,  in  conformity  with  the  minutes  of  lo,  1822. 
the  general  meeting  of  the  directors  of  the  26th  November 
last,  he  had  oommnnicated  to  the  vestrymen  of  this  parish, 
at  the  general  quarterly  meeting  held  at  this  place  on 
Wednesday  last,  the  resolutions  and  proceedings  of  the 
Bosrd  of  directors  on  the  subject  of  contributing  a  portion 
of  the  expense  of  paving  the  foot-ways  on  the  North  and 
Sonth  sides  of  the  New  Eoad,  from  the  end  of  Southamp- 
ton Place  and  Euston  Place,  in  front  of  the  area  of  Euston 
Square  and  Brown's  nursery-ground;  at  the  same  time 
laying  before  the  vestry  a  copy  of  the  proposition  received 
hy  this  Board  from  the  Southampton  paving  trust  (as 
entered  in  the  said  minutes  of  the  26th  November  last), 
whereby  the  Southampton  paving  trust  agreed  to  the  ex- 
pediency of  paving  the  said  foot-way,  and  also  the  foot- 
way on  the  North  and  West  sides  of  the  new  church 
ground^  and  also  the  crossing  of  the  carriage-way  at  the 
£ast  end  of  the  Square,  on  the  South  side,  and  that  such 
paving  should  be  done  by  that  trust  if  this  Board  would 
pay  the  Southampton  paving  trust  for  the  same  works, 
6002,— Besolved^  that,  on  the  consideration  of  the  matter, 
the  vestry  agreed  to  the  following  resolutions,  viz.  that  the 
proposition  received  from  the  Southampton  paving  trust 
be  acceded  to,  that  trust  bearing  the  entire  expense  of  re- 
pairing and  keeping  in  repair  the  whole  of  the  said  pave- 
ments when  completed,  and  also  the  charge  of  watching 
and  lighting  the  whole  extent  of  such  pavements :  That 
Mr.  Tims  was  then  desired  to  communicate  the  said 
^solution  of  the  vestry  to  this  Board  (vi&.  to  the  com- 
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Minutes  of  the 
commissioners 
—Dec  12, 
1822. 


Minutes  of  the 
directors — 
Dec  17,  1822. 


350/.  paid  to 
the  commis- 
sioners. 


Besolutions  of 
commissioners 
as  to  lighting 
and  watching. 


missioners)^  in  order  that  the  same  be  carried  into  exe- 
cution," 

From  the  commissioners'  minutes,  1 2th  December,  1822. 
"  Resolved  unanimously,  that,  on  payment  by  the  Board 
of  directors  of  the  poor  of  the  parish  to  this  Board  of  the 
sum  of  350/.,  the  foot-way  on  the  North  and  South  sides 
of  the  New  Road  between  the  West  and  East  ends  of 
Euston  Square,  be  paved  with  Yorkshire  paving  and  Moor 
stone  kirb,  and  that  the  crossing  of  the  carriage-way  at 
the  East  end  of  the  Square,  on  the  South  side  of  the  road, 
be  also  paved  with  purbeck  square  *  stones;  and  that  audi 
pavements  be  kept  in  repair  by  this  Board.'' 

From  the  directors'  minutes  of  the  17th  December,  1822. 
''  It  was  resolved  that  a  draft  for  350/.  be  now  issued  to 
the  commissioners  of  the  Southampton  paving  trust,  in 
completion  of  the  resolutions  of  the  vestry,  and  of  this 
Board,  in  regard  to  the  pavements  in  the  New  Road  and 
on  the  North  and  West  sides  of  the  church  therein  re- 
ferred to ;  and  that  the  same  be  paid  to  Mr.  Loveridge 
forthwith." 

In  pursuance  of  the  contract  contained  in  the  said 
resolutions,  the  sum  of  350/.  was  paid  to  the  oommis- 
sioners. 

The  plaintiff  objected  to  the  legality  of  this  contract, 
and -denied  that  it  was  valid  or  binding  upon  the  present 
rate-payers  and  commissioners;  and  he  also  objected  to 
the  admissibility  of  any  evidence  of  such  contract,  and  to 
the  admissibility  of  the  above  resolutions  as  evidence  of  it. 

On  the  13th  December,  1824,  the  paving  commissioners 
came  to  the  following  resolution  respecting  lighting  and 
watching:—''  Resolved,  that  it  is  expedient  to  light  and 
watch  the  foot-ways  on  the  North,  East,  and  West  aides 
of  the  new  church  ground ;  and  that,  if  the  Board  of  di- 
rectors of  the  poor  of  this  parish  will  pay  to  this  trust  the 
sum  of  50/.,  this  Board  will  undertake  to  complete  the 
same  and  receive  such  50/.  in  full  satisfaction  of  any 
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charge  or  rate  on  the  charcli  trust  for  tlie  future  for  such         1841. 
lighting  and  watching/'  ^^^^ 

This  resolution^  with  the  consent  and  approbation  of  the  v. 

yestry,  was  acceded  to  by  the  directors^  and  was  carried 
into  effect  by  the  commissioners,  who  received  the  said 
Bnm  of  50/.  in  respect  thereof. 

The  said  sums  of  250/.  and  350/.  did  not  exceed  the 
original  cost  of  the  pavements  required  by  the  said  con- 
tracts under  which  the  commissioners  received  those  pay- 
ment. 

On  the  ISth  May,  1830,  the  paving  commissioners  came  insolation  of 
to  the  following  resolution : — "  Application  having  been  J®  commi*- 
made  on  the  part  of  the  St.  Pancras  Church  trust  to  have  paving  the 
the  foot-way  on  the  Eastern  side  of  the  church  ground  the  church 
paved,  the  trast  agreeing  to  defray  the  whole  expenses  ^^^^^ 
thereof — Besolved,  that  the  paving  be  done  on  the  terms 
proposed." 

The  commissioners  accordingly  paved  the  foot-way  on 
the  Eastern  side  of  the  church,  in  Duke's  Bow ;  and,  on 
the  14»th  December,  1880,  received  the  sum  of  72/.  firom 
the  church  trustees  in  respect  of  the  same. 

[The  case  then  set  out  a  resolution  of  the  paving  com-  Case  and 
missioners  of  the  10th  July,  1828,  appointing  a  committee  **P'"***"- 
of  inquiiy,  and  also  a  case  which  was  stated  by  such  com- 
inittee  for  the  opinion  of  counsel,  with  counsels  opinion 
thereon — as  to  the  validity  and  legal  effect  of  the  contracts 
above  mentioned  to  have  been  entered  into  by  the  com- 
missioners. These  were  objected  to  on  the  part  of  the 
plaintiff  as  irrelevant  and  inadmissible.] 

Until  the  rates  for  the  recovery  of  which  this  action  is 
brought  were  made,  neither  the  churchwardens  nor  the 
trustees  of  St.  Pancras  Church  were  rated  in  any  pavings 
rate  by  the  said  commissioners.  The  church  is  within  the 
limits  of  the  said  local  paving  acts.  The  said  foot-pave- 
ments are  lighted  by  the  commissioners.  The  road  or  way 
over  the  said  pavements  round  the  said  church,  is  an  open 
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public  way.  The  foot-ways  comprised  in  the  admeasare* 
ment  in  respect  of  which  the  churchwardens  and  church 
trustees  are  rated,  were  paved  and  have  been  kept  in  re- 
pair by  the  oommissioners.  The  carriage-ways  hare  been 
kept  in  repair  by  the  conumssionerSj  but  were  not  made 
by  them. 

The  pleadings  in  the  cause,  and  also  the  sereral  statutes 
referred  to,  were  to  be  taken  as  part  of  the  case. 

The  question  for  the  consideration  of  the  court  was — 
whether  the  plaintiff,  upon  the  facts  and  evidence  above 
stated,  was  entitled  to  recover  from  the  defendants  in  Uiis 
Action  the  amount  of  the  three  several  sums  of  232.  14s.  in 
the  said  rates  mentioned,  or  any  part  thereof.  If  the 
court  should  be  of  opinion  that  the  plfdntiff  was  entitled 
to  recover  the  whole  or  any  part  thereof,  then  a  verdict 
was  to  be  entered  for  the  plaintiff  for  the  amount  which 
the  court  might  think  him  entitled  to  recover.  But,  if 
the  court  should  be  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover  the  same,  or  any  part  thereof,  then  a 
verdict  was  to  be  entered  for  the  defendants. 

The  case  was  argued  in  Easter  Term  last  (49). 


(49)  The  folloiriiig  points  were 
BUffked  for  argument :— > 

For  the  plaintiff— 1.  That  the 
action  was  properly  brought  in  the 
name  of  the  plaintiff  as  clerk  to  the 
paying  commissioners.  2.  That 
the  defendants,  as  churchwardens 
and  ex  officio  trustees  of  SU  Pan- 
eras  Church,  and  as  the  persons 
named  in  the  assessments  for  wliich 
the  action  was  brought,  were  the 
proper  persons  to  be  defendants. 
3.  Tliat  the  assessment  of  the  de- 
fendants in  respect  of  the  church 
as  a  public  building,  is  within  the 
powers  given  to  the  commissioneFB 
bj  the  local  acts  of  parliament  and 
the  Metropolis  paving  act,  or  one 


of  them.  4.  That  an  eiror  or  cz* 
cess  in  the  admeasurement  upon 
which  the  defendants  were  assess- 
ed, would  not  be  a  defence  to  the 
action.  5.  That  the  several  rates 
on  which  the  action  was  braqgbt 
were  good  both  in  form  and  sub- 
stance, and  were  made  by  the  re- 
quisite number  of  commissioners, 
at  meetings  legally  competent  for 
the  purpose.  6.  That  the  araiige- 
ment  described  in  the  case  as  hav- 
ing been  made  between  former 
paving  commissioners  and  the  ves- 
try and  directors  of  the  poor,  did 
not  exempt  the  defendants  from 
liability  to  be  rated,  and  could  have 
no  legal  operation  on  the  powen  of 
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Chmmellf  Serjeant  {Bongos,  Serjeant^  and  Theobald,  were 
him),  for  the  plaintiff. — ^The  7th  section  of  the  41 


not  upon  the  church,  but  upon  the 
defendants  and  others  not  liable  to 
the  rates — that  the  assessment  ap> 
peared  to  be  made  upon  a  certain 
number  of  square  yards  of  foot  and 
Carriage-way,  and  not  of  pavements 
or  foot  and  carriage-way  pavements 
^-that  they  did  not  shew  where 
sQch  foot  and  carriage-ways  ky — 
that  the  rates  did  not  sufficiently 
specify  the  objects  or  purposes  for 
which  tlvey  were  made,  but  were 
made  generally, /or  the  purposes  of 
all  the  acts — that  they  professed  to 
be  rates  merely  upon  the  inhabit- 
ants &c.  specified  and  rated  in  the 
rates,  instead  of  being  rates  upon 
the  inhabitants  &c.  of  all  the  seve- 
ral streets  and  places  &c«  within 
the  limits  of  the  acts  and  liable  to 
be  rated — that  the  defendants  were 
rated  personally,  and  not  as  church- 
wardens.    9.  That  the  defendants, 
having    been    rated   jointly   with 
others,  were  not  liable  to  be  sued 
alone ;  but  the  partiea  rated  jointly 
with  them  should  have  been  made 
co-defendants.     10.  That  the  de- 
fendants were  not  liable  to  be  sued 
personally,  but  should  have  been 
sued,  if  at  all,  as  churchwardena. 
11.  That  the  rates  being  upon  the 
defendants  and  others  jointly  in  re- 
spect of  the  church,  the  rate  was 
bad  altogether,  unless  they  were 
all  liable  to  be  rated  jointly ;  and 
that  all  the  persons  rated  jointly 
were    not   liable.     12.  That    the 
church,  and  all  persona  who  would 
otherwise  be  liable  to  be  rated  in 
respect  of  the  church,  were  exempt- 
ed by  the  arrangement  stated  in 
the  case. 


1841. 


the  present  paving  commissioners, 
and  ought  not  to  be  received  in 
erideiioe  in  this  cause.  7.  That 
the  report  set  forth  in  the  case  was 
not  evidence  of  any  of  the  facts 
therein  stated,  and  that  the  ar- 
isBgement  described  therein,  and 
above  alluded  to,  was  not  establish- 
ed by  any  legal  evidence. 

For  the  defendants — 1.  That  the 
rates  were  illegal   and  void.     2. 
Iliai  Che  chorch  was  not  liable  to 
be  rated.    3.  That  neither  the  de- 
fendants  nor  the  church  trustees 
were  liable  to  be  rated  in  respect 
of  the  church.    4.  That  the  rates 
were  not  made  or  signed  or  con- 
firmed by  a  proper  number  of  com- 
missioners, or  at  meetings  duly  or 
pteperiy  convened  or  held,  or  by 
the  eommiasioDers  who  ought  to 
have   made  or  signed   them.    5. 
That  the  church  was  not  rated  by 
the  rates,   and    that  neither  the 
defimdaots  nor  the  trustees  were 
rated,  the  rate  not  being  on  public 
buildiDgs,  &c^  but  upon  inhabit- 
ants.     6.  That  the  rates,   as  re- 
garded the  church,  were  assessed 
npoa  a  wrong  principle.    7.  That 
the  rates  were  ante-dated,  and  re- 
trospective. 8.  That  the  rates  were 
bad  upon  the  face  of  them,  for  the 
IbQeving  amongst  other  reasons, 
vis.  tba;t,  in  the  headings  thereof 
respectively,  they   were   declared 
and  professed  to  be  rates  of  a  cer- 
tain sum  in  the  poond  upon  the 
tack  lent,  upon  the  inhabitants, 
&C*,  and  not  upon    churches  or 
public    buildings,    although    they 
contained  an  assessment  in  respect 
pf  Ibe  dboirob-^that  the  rates  were 
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41  Geo.  S,  c. 
cxzxi,  8.  7. 
Meetings  of 
commissioners. 


S.  37.    Rmtes 
to  be  made-— 


upon  houses, 


for  embellish- 
ing centres  of 
squares. 


Greo.  3^  c.  cxxxi^  amongst  other  things^  enacts^  that  the 
commissioners  appointed  by  the  act  shall  meet  at  such 
time  and  place  as  any  five  or  more  of  them  shall  appoint 
by  notice^  to  be  signed  by  them  and  afiixed  on  the  church 
door  of  the  parish  at  least  ten  days  before  snch  meetings 
in  order  to  put  the  act  in  execution^  and  shall  and  may 
then  and  from  time  to  time  afterwards  adjourn  themselves 
to  any  place  within  or  near  the  limits  of  the  act;  and  that 
no  act  of  the  commissioners  shall  be  valid  unless  made  or 
done  at  some  meeting  to  be  held  by  virtue  of  the  act  (ex- 
cept the  calling  of  meetings),  and  that  all  the  powers  and 
authorities  by  the  act  granted  to  or  vested  in  the  commis- 
sioners appointed  or  to  be  appointed  by,  or  by  virtue 
thereof,  shaU  and  may  from  time  to  time  be  exerdsed  by 
the  major  part  of  them  present  at  their  respective  meetings 
to  be  holden  as  aforesaid,  the  number  of  the  conunissionen 
present  at  such  meeting  not  being  less  than  seven  for  the 
purpose  of  borrowing  money,  granting  annuities,  or  making 
contracts,  and  not  being  less  than  five  in  any  other  case, 
unless  where  therein  otherwise  particularly  provided.  The 
87th  section,  for  raising  money  to  enable  the  commis- 
sioners to  carry  the  several  purposes  of  the  act  into  ex- 
ecution, enacts  ''that  one  or  more  rate  or  rates,  assess- 
ment or  assessments,  shall,  for  the  purpose  of  repaxmgj 
cleansing,  Ughting,  watering,  and  watching  of  the  streets, 
squares,  and  other  public  passages  and  places  which  shall  be 
within  the  Umits  of  the  act,  be  laid  and  assessed  by  the  com- 
missioners once  in  every  year,  or  oftener  if  they  shall  judge  it 
needful,  upon  all  houses,  shops,  warehouses,  coach-houses, 
stables,  cellars,  vaults,  buildings,  and  tenements,  in  any 
of  the  said  streets,  squares,  and  other  public  passages 
and  places,  in  such  sum  or  sums  of  money  as  the  commis- 
sioners shall  order  and  direct ;  and  that  one  or  more  rate 
or  rates,  assessment  or  assessments,  shall,  for  the  purpose 
of  forming,  making,  inclosing,  planting,  ornamenting,  and 
embellishing  the  said  centres  or  areas  of  the  said  squares, 
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be  in  like  manner  made  and  assessed  on  the  houses  and         1841. 

buildings  to  be  erected  and  built  and  encompass  the  said      douolas 

squares^  in  such  sum  or  sums  of  money  as  the  said  com-  ^* 

missioners  shall  order  and  direct ;  but  so^  nevertheless^  as 

that  such  rate  or  rates,  assessment  or  assessments,  do  not 

eueed  in  the  whole  in  any  one  year  the  several  sums  of 

money  next  hereinafter  mentioned,  that  is  to  say — for  Rate  for  paving 

1        •  J  T  "I  ^       ii_        -J-  1  *c.  not  to  ex- 

paving,  repaumg,  cleansmg,  and  ughting  the  said  several  ceed  2«.  in  the 

streets,  squares,  and  other  public  passages  and  places,  the  ^^^^^  * 

sum  of  29.  in  the  pound  according  to  the  yearly  rent  or 

value  of  such  houses,  shops,  warehouses,  coach-houses, 

stables,  cellars,  vaults,  buildings,  and  tenements,  which 

aiie  or  shall  be  situate  within  the  limits  of  this  act — ^for  for  embellish- 

fiffming,  making,  inclosing,  ornamenting,  and  embellish-  ^J^^^^"^* 

ing  the  centres,  areas,  or  middle  spaces  of  the  said  squares 

which  shall  be  laid  out  and  made  within  the  limits  of 

this  act,  the  sum  of  Is,  in  the  pound  according  to  the 

yearly  rent  or  value  of  such  houses  and  buildings   as 

shall  be  erected  and  built  in  such  respective  squares  or 

places — ^for  watching  the  said  streets,  squares,  and  other  for  watching, 

g*j 

public  passages  and  places,  the  sum  of  6d.  in  the  pound       ' 

according  to  the  yearly  rent  or  value  of  such  houses,  shops, 

warehouses,  coach-houses,  stables,  cellars,  vaults,  private 

buildings,  and  tenements  which  are  or  shall  be  situate 

within  the  limits  of  the  act — and  for  watering  of  such  for  watering, 

streets,  squares,  and  other  public  passages  and  places,  the 

BU^  of  6^.  in  the  pound  according  to  the  yearly  rent  or 

value  of  such  houses,  shops,  warehouses,  coach-houses, 

stables;,  cellars,  vaults,  private  buildings,  and  tenements, 

which  shall  be  situate  within  the  respective  streets,  squares, 

and  other  public  passages  and  places  from  time  to  time  to 

be  watered  in  pursuance  and  according  to  the  directions  of 

this  act ;  and  that  the  commissioners  shall  cause  separate  Separate  ae- 

and  distinct  accottnts  to  be  kept  of  the  produce  of  the  said  several  rates^ 

respective  rates  and  assessments,  and  of  the  application  of  ^**  ^®  ^*P^' 

the  same  respectively/'    The  40th  section  enacts  ''that  s.40.   Rate 
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1841,        the  rates  or  aBseasments  to  be  made  and  laid  by  Tirtae 
Doaat^      ^^  ^'^  '^  ^foa  OT  in  respect  of  any  ekng^  meetimgJmmm, 
*•  biupUal, school,  or  oiAer public  lndldktff,oir  BnjtoaU^ffardem, 

on  pnbUc  bnUd.  V^rd,  OT  void  spocc  of  ffToumd,  AtJi  be  aaoertainedaoooiduig 
ings:  to  the  number  of  square  yards  of  pavement  paved  or  re- 

paired, cleansed,  lifted,  watched,  or  watered,  under  or  by 
virtue  of  this  act,  belonging  to  sndi  chapel,  ftc,,  measuring 
the  same  finom  such  chapel,  &c.,  to  the  middle  of  the  street, 
square,  or  place  on  which  the  same  shall  respectively  abut^ 
not  to  exceed     and  the  same  shall  never  exceed  in  any  (me  year  the  sum  of 
yard!"  ^^^^    6J.  for  cveiy  such  square  yard ;  and  such  rates  or  aiscw 
By  wbom  to  be  meuts  to  be  made  and  laid  upon  such  chapel,  fre.,  shall  be 
^  paid  by  the  chapel-wardens,  trustees,  or  owners  orproprieiors 

thereof  respectively;  but  so,  nevertheless,  as  that  no  rate  or 
assessment  shall  by  virtue  of  this  act  be  laid  upon  or  col- 
lected or  received  for  or  in  respect  of  any  wall,  gazden, 
yard,  or  void  space  of  ground,  unless  the  same  shall  abut 
upon  or  firont  some  street,  lane,  or  place  to  be  paved, 
S.  45.   Com-     cleansed,  or  lighted  as  aforesaid/'    By  s.  46,  it  is  enacted 

mitrionen  im- 

powered  to        ''  that  it  shall  be  lawful  for  the  commissioners,  if  they  shall 
1^  ntes?^"^      think  it  more  expedient,  to  bring  or  cause  to  be  brone^^ 

in  the  name  of  the  treasurer  or  eferil,  or  of  any  one  or  more 
of  them  the  said  commissionerB,  any  action  or  actions  of 
debt,  or  special  action  on  the  case,  in  any  of  his  majesty's 
courts  of  record  at  Westminster,  for  all  or  any  of  the  rates 
or  assessments  to  be  made  by  virtue  of  this  act ;  in  which 
action  or  actions  it  shall  be  sufficient  for  the  pbdntifF  to 
declare  that  the  defendant  is  indebted  to  the  plaintiff  in 
the  sum  of  money  the  plaintiff  shall  suppose  to  be  due; 
and,  if  the  plaintiff  shall  recover  such  sum  so  declared  £or, 
or  any  part  thereof,  he  shall  have  full  costs,  to  be  lerieA  and 
recovered  as  other  monies  upon  judgments  are  now  by  law 
Appeal— iL  64.    levied  and  recovered/'    And  s.  64  gives  power  to  appeaL 
43  Geo.  3,  c.         By  the  25th  section  of  the  43  Creo.  S,  c.  czxzix,  so  much 
partiai'repeaiof  of  the  37th  sectiou  of  the  41  Gco.  3,  c.  czxxi,  as  impowers 
ez^t.V !      ^^^  commissioners  to  make  a  rate  or  aaaessmait  for  jNmi^ 
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repamngg  cleansing,  and  lighting  the  streets^  squares^  and         1841. 
other  phices  under  their  management,  and  also  a  rate  or      dou'olas 
assessment  for  watching  the  same  streets,  squares,  and  other  *• 

pboes,  is  repealed:  and  by  s.  26,  it  is  enacted,  "  that  one  or  sabstituted 
moire  rate  or  rates,  assessment  or  assessments,  shall,  for  the  enactment-- 
purpose  of  repairing,  cleansing,  lighting,  and  toatcMng  the 
said  several  streets,  squares,  and  other  public  passages  and 
places  vithin  the  limits  of  the  first-recited  act  and  this 
act,  be  made,  laid,  and  assessed  by  the  said  commissioners 
appointed  for  carrying  the  same  acts  into  execution,  once 
in  OTery  year,  or  oftener  if  they  shall  judge  it  needful 
(forming  one  aggregate  account),  upon  all  and  every  person 
and  persons  who  shall  inhabit,  hold,  use,  occupy,  possess, 
or  enjoy  any  house,  shop,  warehouse,  coach-house,  stable, 
odlar,  vault,  building,  or  tenement  in  any  of  the  said 
streets,  squares,  and  other  public  passages  and  places,  in 
such  sum  or  sums  of  money  as  the  said  commissioners 
shall  order  or  direct,  so  as  such  rate  or  rates,  assessment  or 
assessments,  do  not  exceed  in  the  whole  in  any  one  year 
the  snm  of  2s.  6d,  in  the  pound  according  to  the  yearly 
rent  or  value  of  such  houses,  shops,  fee.,  which  are  or  shall 
be  situate  within  the  limits  of  the  first-recited  act  and  of 
this  act/'    And  by  s.  27  it  is  provided, ''  that,  where  any  of  Section  27. 
the  said  streets,  squares,  and  other  public  passages  and 
places  shall  be  repaired,  cleansed,  lighted,  and  watched, 
and  also  paved  as  far  as  the  foot -waf/  or  foot- ways  thereof 
respectively  onbf,  the  rate  or  rates,  assessment  or  assess- 
mentSj  to  be  made  by  the  said  commissioners  in  manner 
above  mentioned  for  or  in  respect  of  such  houses  or  other 
buildings  where  the  foot-way  only  of  the  street,  square,  or 
place  on  which  they  shall  respectively  abut  shall  be  paved, 
shaU  not  exceed  two-thirds  of  the  said  rate  or  rates,  assess- 
ment or  assessments,  to  be  made  for  repairing,  cleansing, 
lighting,  and  watching  any  of  the  said  streets,  squares,  and 
other  public  passages  and  places  aforesaid;  and  also  that, 
where  any  of  the  said  streets,  squares,  and  other  public 
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1B41.  passages  and  places  shall  be  repaired,  cleansed,  lighted, 
and  watched  only,  and  not  paved,  under  or  by  rirtae  of  the 
first-recited  act  or  of  this  act,  the  rate  or  rates,  assessment 
or  assessments  to  be  made  by  the  said  commisriohers  in 
manner  above  mentioned  for  or  in  respect  of  such  houses 
or  other  buildings  where  the  street,  square,  or  place  on 
which  they  shall  respectively  abut  shall  be  repaired,  cleansed, 
lighted,  and  watched  only,  and  not  paved,  shall  not  exceed 
one  half  of  the  said  rate  or  rates,  assessment  or  assessments, 
to  be  made  for  repairing,  cleansing,  lighting,  and  watching 
any  of  the  said  streets,  squares,  and  other  public  passages 
and  places  as  aforesaid/' 
General  pcving  The  24th  section  of  the  general  Metropolis  paving  act, 
e.  joix,  •.^i. '    ^7  (^^'  S,  c.  xxix,  enacts,  ''that  it  may  be  lawful  to  and 

for  the  persons  who,  under  any  local  act  or  acts  of  parlia- 
ment for  any  parochial  or  other  district  within  the  juris- 
diction of  this  act,  are  impowered  to  make  rates  and  assess- 
ments for  the  expenses  of  paving  or  keeping  in  repair  the 
pavements  of  any  streets  or  public  places  within  such 
parochial  or  other  district,  either  separately  or  jointly  with 
other  purposes,  from  time  to  time  and  at  all  times  after 
the  passing  of  this  act,  for  and  notwithstanding  any  provi- 
sions or  restrictions,  matters  or  things  in  such  local  act  or 
acts  of  parliament  contained,  to  make  and  sign  all  and 
every  or  any  such  rates  or  assessments  as  shall  be  from 
time  to  time  necessary  or  expedient  for  paving  or  repairing 
the  pavements  of  the  streets  and  public  places  within  such 
parochial  or  other  districts,  pursuant  to  the  direction  of  the 
local  act  or  acts  of  parliament  for  such  parochial  or  other 
district,  or  of  this  act,  and  for  the  payment  of  all  debts,  &c., 
either  leparately  or  jointly  for  other  purposes,  as  to  such  per- 
sons shall  seem  reasonable  and  proper,  not  exceeding  in 
amount  in  any  one  year  double  the  sum  or  sums  in  the 
pound  limited  and  fixed  in  the  local  act  or  acts  of  parlia- 
ment for  such  parochial  or  other  district  as  the  rate  or  rates 
in  the  pound  which  may  be  made  for  and  towards  the 
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chaises  of  paying  and  repairing  the  pavements  therein^  1841. 
and  either  separately  or  jointly  with  any  other  objects  or 
purposes;  except  in  such  parochial  or  other  districts  wherein 
the  sum  or  sums  in  the  pound  limited  and  fixed  in  the  local 
act  or  acts  of  parliament  for  each  of  such  parochial  or  other 
districts  as  such  rate  or  rates  in  the  pound  are  at  the  time 
of  the  passing  of  this  act  limited  and  fixed  at  a  sum  not  ex- 
ceeding 1^.  in  the  pound,  and  in  any  such  parochial  or 
other  district  not  exceeding  in  amount  in  any  one  year 
trebk  the  sum  or  sums  in  the  pound  so  limited  and  fixed  ; 
and  that  such  rates  or  assessments  may  be  either  substi- 
tuted for  the  rates  or  assessments  directed  by  such  local 
act  or  acts  of  parliament  to  be  made  for  or  in  respect  of 
the  paving  and  keeping  in  repair  the  pavements  of  such 
parochial  or  other  district,  either  separately  or  exclusively 
or  jointly  with  any  other  objects  or  purposes,  or  may  be 
additional  thereto,  as  the  persons  making  the  said  rates  or 
assessments  from  time  to  time  at  the  making  thereof  may 
determine  and  direct ;  and  that  such  rates  and  assessments, 
and  also  all  rates  or  assessments  made  and  signed  from  and 
after  the  passing  of  this  act,  for  and  in  respect  of  or  towards 
the  paving  or  repairing  the  pavements  of  the  streets  or 
pabhc  places  in  any  parochial  or  other  district,  and  either 
separately  or  jointly  with  or  towards  any  other  objects  or 
purposes,  by  virtue  of  any  local  act  or  acts  of  parliament, 
or  by  virtue  of  this  act,  shall  be  laid  upon  all  and  every 
person  and  persons  who  do  and  shall  inhabit,  hold,  occupy^ 
be  in  possession  of,  or  enjoy  any  messuages,  tenements, 
lands,  groimds,  coach-houses,  stables,  cellars,  vaults,  houses, 
shops,  warehouses  or  other  buildings  or  hereditaments 
situate  or  being  within  any  of  the  streets  or  places  within 
the  said  parochial  or  other  district,  and  shall  be  just  and 
equal  pound  rates,  and  shall  be  laid  according  to  the 
annual  rents  or  value  of  such  messuages,  Sec.,  respectively; 
and  also  that  all  rates  or  assessments  hereafker  made  by 
virtue  of  this  act  shall  be  made  and  signed  and  allowed  and 
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1841.         publiflbed  (50)  by  the  same  persons  and  in  the  same  manner 

as  hath  been  directed  by  the  local  act  or  acts  of  parliament 

relating  to  each  particular  parochial  or  other  district  as  to 

the  rates  or  assessments  for  snch  parochial  or  other  district 

for  and  towards  the  expense  of  paving  and  repairing  the 

pavements  therein^  and  either  separatdy  or  jointly  with 

any  other  objects  and  purposes^  by  such  local  act  or  acts  of 

s.  30.   Power    parliament/'  &c.  &c.    The  80th  section  enacts  ''that  it 

mod  other  pub-    may  bc  lawful  to  and  for  the  commissioners,  trustees^  or 

lie  buiidingi.      ^^^^  persons  having  the  control  of  the  pavements  of  the 

streets  or  public  places  in  any  parodiial  or  other  district 
within  the  jurisdiction  of  this  act^  to  include  in  any  rate  or 
assessment  for  or  towards  the  costs  and  chaises  of  paving 
or  repairing  the  pavement  of  and  within  such  parochial  or 
other  district,  either  jointly  or  separately  with  any  other 
objects  or  purposes,  to  be  hereafter  made  by  virtue  of  the 
respective  local  act  or  acts  relating  to  the  pavements  of 
such  parochial  or  other  district,  or  to  such  pavements  and 
other  objects,  or  by  virtue  of  this  act,  and  firom  time  to 
time  to  rate  and  assess  thereby  any  cathedral,  collegiate, 
or  other  church  or  churches,  parochial  and  other  chapeb, 
meeting-houses,  places  for  religious  worship,  hospitals, 
public  schools,  and  all  other  public  buildings  within  each  of 
such  parochial  or  other  districts  which  now  is  or  hoeafter 
may  be  built,  and  all  other  place  or  places  which  by  any 
local  act  or  acts  of  parliament  relating  to  any  particnlsr 
parochial  or  other  district  may  be  or  are  or  is  liable  to  be 
rated  or  assessed  for  those  purposes,  or  any  of  them,  at  a 
rate  not  exceeding  in  any  one  year  the  sum  of  Is.  for  eveiy 
square  yard  of  the  foot,  carriage-way,  and  other  pavements 
oontained  in  one  half  of  the  entire  width  of  as  much  of  any 
and  every  street  or  public  place  as  shall  or  may  lay  before 
or  at  the  sides  or  rear  of,  or  abut  upon  or  adjoin  to  snch 

(50)    Pnblication  was   not  re-      which  the  rattt  in  qiMBtion  in  Uiit 
quired    by  the   local   acts  under      cauae  were  made. 
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cathednl^  collegiate^  or  other  church  or  churches,  parochial  1841. 
and  other  chapels,  meeting-houses,  places  for  religious 
worsfaipy  hospitals,  public  schools,  and  other  public  build- 
ings or  place  or  places  respectively,  or  before,  upon,  or  to 
tiie  areas  or  ground  in  front  of  or  surrounding  or  belong- 
ing to  the  same,  or  any  part  or  parts  thereof,  or  the  en- 
trance to  the  same/'  It  then  goes  on  to  direct  by  whom  By  whom  to  be 
soch  rates  or  assessments  shall  be  paid — ^those  chained  ^" 
upon  any  cathedral  or  collegiate  church,  by  the  dean  and 
chapter  thereof — and  upon  any  other  churches  or  parochial 
chapels,  and  churchyards  and  parochial  cemeteries,  by  the 
churchwardens  or  chapelwardens  thereof  respectively  for 
the  time  being :  and  provides  '^  that  the  same  rates  and 
snessments  may  be  recovered  from  all  and  every  such 
persons  respectively,  and  be  applied  in  such  manner  as  the 
rates  and  assessments  made  for  and  towards  the  expenses 
of  paving  and  repairing  the  pavements,  either  separately 
or  jointly  with  any  other  objects  and  purposes,  are  directed  . 
to  be  recovered  and  applied  by  any  local  act  or  acts  relat- 
ing to  the  pavements  and  other  objects  and  purposes  of  such 
parochial  or  other  district,  or  in  and  by  this  act/'  The  88th  s.  ss.  power 
section  enacts  ''that  it  shall  be  lawful,  at  any  time  or  times 
hereafter,  for  the  commissioners  or  trustees,  or  other  per^ 
sons  having  the  control  of  the  pavements  of  any  parochial  or 
other  district  within  the  jurisdiction  of  this  act  (if  they 
shall  think  it  expedient),  in  the  name  or  names  of  their 
treasurer  or  treasurers,  clerk  or  clerks  for  the  time  being, 
or  of  amy  person  or  persons  appointed  by  them  to  collect 
or  receive  any  rate  or  rates,  assessment  or  assessments, 
made  or  to  be  made  for  or  towards  the  charges  of  paving 
or  repairing  the  pavement  of  the  streets  or  public  places  in 
any  such  parochial  or  other  district,  either  exclusively  or 
jointly  with  or  for  any  other  objects  or  purposes,  to  bring 
or  cause  to  be  brought  any  action  or  actions  of  debt,  or 
special  action  on  the  case,  or  other  action  or  actions,  in 
any  of  his  majesty's  courts  of  record  at  Westminster,  or  to 
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1841.  proceed  in  any  court  of  requests,  or  other  court  whaterer 
(for  the  recovery  of  debts  above  or  under  5/.)  within  the 
jurisdiction  of  which  the  said  messuages  or  hereditaments 
in  respect  whereof  such  rates  or  assessments  shall  be  made, 
or  wherein  the  person  or  persons  or  either  of  them  against 
whom  such  action  or  actions  or  other  proceedings  may  be 
brought  shall  reside,  and  against  any  executors  or  admi- 
nistrators of  any  person  or  persons  deceased,  or  against 
any  messengers  or  assignees,  or  sheriffs  or  other  officers, 
or  against  any  other  person  or  persons  liable  to  pay  the 
sum  or  sums  of  money  for  or  in  respect  of  or  by  virtue  ct 
any  rates  or  assessments  made  for  or  towards  the  expenses 
of  paving  or  repairing  the  pavements  of  the  streets  or  pub- 
Uo  places  in  any  such  parochial  or  other  district,  either  ex- 
clusively or  jointly  with  or  for  any  other  objects  or  pur- 
poses, by  virtue  of  any  local  act  or  acts  of  parliament 
relating  to  such  parochial  or  other  district,  or  by  virtue  of 
this  act,  for  the  recovery  of  the  sum  or  sums  of  money  due 
from  any  such  person  or  persons  dying  or  becoming  bank- 
rupt, or  whose  goods,  chattels,  or  effects  may  be  seized  or 
taken  in  execution  or  otherwise,  or  firom  any  other  person 
or  persons  liable  to  pay  the  same  by  virtue  or  in  respect  of 
any  such  rates  or  assessments;  and  that  in  any  such  action 
or  actions  or  other  proceedings  it  shall  be  sufficient  for  the 
plaintiff  or  complainant  to  declare  or  allege  tiiat  the  per- 
son or  persons  against  whom  such  action  or  actions  or 
other  proceedings  may  be  brought,  is  indebted  to  audi 
plaintiff  or  complainant  in  such  sum  or  sums  of  money  as 
shall  appear  to  be  due  by  or  on  account  of  any  such  rates 
Rcquiiite proof,  qj  assessments;  and  that  it  shall  only  be  necessaiy  for 

such  plaintiff  or  complainant  to  produce  any  such  rate  or 
rates,  assessment  or  assessments,  and  to  prove  that  the 
person  or  persons  against  whom  such  action  or  actions  or 
other  proceedings  shall  be  brought,  or  who  shall  be  de- 
ceased, or  who  hath  become  bankrupt,  or  whose  goods, 
chattels,  or  effects  have  been  taken  in  execution  or  other* 
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wise,  was  or  were  tbe  person  or  persons  mentioned  in  snch  1841. 
rate  or  assessment^  or  liable  to  the  payment  thereof  by 
virtne  of  any  local  act  or  acts  of  parliament^  or  of  this 
act,  to  entitle  snch  plaintiff  or  complainant  to  recover  the 
whole  of  the  snm  or  snms  of  money  for  the  recovery  where- 
of such  action  or  actions  or  other  proceedings  shall  be 
brought  against  such  person  or  persons,  or  against  snch 
executors  or  administrators,  messengers  or  assignees,  or 
sheriffs  or  other  officers ;  and  that,  if  such  plaintiff  or  com- 
plainant by  any  such  action  or  actions  or  other  proceed- 
ings shall  recover  such  sum  or  sums  of  money  so  intended 
to  be  recovered  thereby,  or  any  part  thereof,  he  shall  have 
the  full  costs  of  such  actions  or  other  proceedings,  to  be 
levied  in  the  manner  in  which  all  other  monies  and  costs 
recovered  in  any  court  or  courts  wherein  such  action  or 
actions  or  other  proceedings  shall  be  brought,  may  be 
levied  and  obtained/'    By  s.  114,  the  proceedings  of  the  s.  114.    Mi- 

•     .  li  A    A.\^    '  ^'  ••ij^i_      nutes  made 

comnaissioners  &c.  at  their  meetings  are  required  to  be  eTidence. 

entered  in  a  book  or  books  to  be  kept  by  the  clerk :  such 

book  to  be  evidence.     Section  120  impowers  the  oommis-  s.  120.   Com- 

sioners  or  trustees  or  other  persons  having  the  control  of  sue  and  be  sued 

the  pavements  in  any  streets  or  public  places  in  any  paro-  [2^^^  ^eA  *  "^ 

chial  or  other  district  within  the  jurisdiction  of  the  act,  to 

sue  and  be  sued  in  the  name  of  their  respective  clerk  -or 

clerks  for  the  time  being.     Section  124  enables  two  com-  S.  124.   Two 

i_       •  X  •     J    commiMioncrg 

nussioners  to  act  where  a  greater  number  is  not  required  may  act. 
by  any  local  act  or  by  this  act.  Section  133  gives  the  s.  iss.  Appeal 
power  and  regulates  the  mode  of  appeal.  Section  135 
provides  that  no  rate  or  rates,  assessment  or  assessments, 
conviction,  or  any  other  matter  or  thing  to  be  done  or 
transacted  in  or  about  the  execution  of  any  local  act  or 
acts  of  parliament  relating  to  any  parochial  or  other  dis- 
trict within  the  jurisdiction  of  this  act,  or  in  or  about  the 
execution  of  this  act,  or  in  pursuance  or  by  virtue  thereof, 
shall  be  yacated  or  quashed  for  want  of  form ;  nor  shall 

VOL.  IV.  T 
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Section  137. 


1841.        any  rate^  &c.,  be  removable  by  certiorari,  &c.    The  187th 
section  enacts  ''  that  all  and  every  the  claoses,  provisions, 
articles,  matters,  and  things  in  this  act  contained,  and  ap* 
plying  or  relating  to  any  commissioners  or  trustees  having 
the  control  of  the  pavements  in  any  streets  or  public  places 
in  any  parochial  or  other  district  within  the  jurisdiction  of 
this  act,  shall  also  extend  and  apply  to,  and  all  the  powers, 
privil^es,  indemnities,  and  authorities  hereby  conferred 
upon  them,  shall  and  may  be  exercised  and  enjoyed  by,  all 
and  every  other  persons  having  the  control  of  the  pave- 
ments in  the  streets  or  public  places  in  any  parochial  or 
other  district  within  the  jurisdiction  c^  this  act,  under  and 
by  virtue  of  any  local  act  or  acts  of  parliament  or  other- 
wise,  and  howsoever  such  persons  having  soch  control  may 
be  designated,  entitled,  and  distinguished  in  and  by  such 
local  act  or  acts  of  parliament  or  otherwise,  and  whether 
they  be  so  designated,  entitled,  and  distinguished  as  vestry- 
Section  138.    mcu,  committees,  courts,  or  otherwise,''  &c.  And  the  138th 
section  enacts  ''  that  ndther  any  act  or  acts  of  parliament 
relating  either  exclusively  to  the  paving  or  repairing  the 
pavements  of  the  streets  or  public  places  in  any  parodiial 
or  other  district  within  the  jurisdiction  of  this  act,  or  re- 
lating thereto  jointly  with  any  other  object  or  purpose  nor 
any  clause,  matter,  or  provision  therein  contained,  shall  be 
hereby  repealed ;  but  that  the  commissioners,  trustees,  or 
other  persons  by  any  such  local  act  oit  acts  of  parUmment 
vested  with  the  control  or  superintendence  of  the  pavement 
of  the  streets  and  public  places  in  every  such  parochial  or 
other  district,  shall  retain  and  may  exercise  all  and  every 
the  powers  and  authorities  by  all  and  every  such  local  act 
and  acts  of  parliament  conferred  upon  them  or  any  of  them ; 
and  that  they  may  from  time  to  time  and  at  all  times  either 
act  under  and  upon  all  or  any  of  the  provisions,  clauses, 
powers,  and  authorities  of  such  act  or  acts  of  parliament, 
or  under  any  of  the  provisions,  clauses,  powers,  and  autho- 
rities of  this  act,  as  they  from  time  to  time,  upon  each 
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^h  particular  occasion,  may  think  proper        1841. 
"dient,  &c. 

ners  under  the  local  acts  have  rated 
^at  to  the  30th  section  of  the  general 
.aants  are  the  persons  liable  to  pay  the  rates 
..oat  clause^  the  plaintiff,  the  clerk  of  the  commis- 
.uoers,  is  a  person  authorized  to  sue  as  well  by  the  45th 
section  of  the  local  act  of  41  Geo.  3,  c.  cxxxi,  as  by  the  88th 
section  of  the  general  act,  the  declaration  is  in  the  form 
prescribed  by  the  last-mentioned  clause,  and  the  facts  ad- 
mitted in  the  case  afford  all  the  proof  requisite  to  sustain 
the  action. 

Peacock,  for  the  defendants.^-1.  It  clearly  was  not  the  i*  The  church 
intention  of  the  legislature,  by  the  30th  section  of  the  67 
Geo.  8,  c.  xxix,  to  render  public  buildings  liable  to  be  rated 
for  the  purposes  of  local  acts,  except  such  as  were  already 
liable  under  such  local  acts.  The  41  Geo.  8,  c.  cxxxi,  s.  87, 
imposes  the  rate  upon  ''all  houses,    shops,  warehouses, 
coach-houses,  stables,  cellars,  vaults,  buildings,  and  tene** 
ments :"  there  is  no  provision  in  that  act  for  nting  pubUc 
buildings.     The  40th  section  speaks  of  ''rates  or  assess- 
ments to  be  made  and  laid  by  virtue  of  that  act  upon  or 
in  respect  of  any  chapel,  meeting-house,  hospital,  school, 
or  other  public  building,  or  any  wall,  garden,  yard,  or  void 
space  of  ground.'^  That  clause  does  not  in  terms  authorize 
the  oommiasioners  to  rate  the  church.    Nor  is  the  church 
liable  to  be  rated  under  the  general  act,  57  Geo.  8,  c.  xxix.  57  Geo.  s,  c. 
The  jurisdiction  of  that  act  is  defined  by  s.  1,  which  enacts        ' 
'^  that  this  act  and  the  provisions  herein  contained  shall 
eitend  to  all  streets  and  public  places  which  are  now  paved, 
or  which  may  be  hereafter  paved,  within  the  cities  of  Lon- 
don and  Westminster,  and  borough  of  Southwark,  and  any 
other  parts  of  the  Metropolis  which  are  included  within 
the  weekly  bills  of  mortality,  and  to  all  streets  and  public 
places  which  are  now  paved,  or  which  may  be  hereafter  paved, 
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1841. 


Section  147. 


As  to  the  road 
on  the  North 
side  of  the 
church. 


As  to  the  East 
and  West  sides. 


2.  Rates  not 
properly  made. 


within  the  parishes  of  St.Pancras  and  St.Mary-le-bone,  in 
the  said  connty  of  Middlesex,  except  only  any  parts  thereof 
which  may  he  hereinafter  particularly  excepted/'  And  the 
exception  is  found  in  s.  147,  which  enacts  ''that  neither 
this  act  nor  any  enactment,  clause,  provision,  matter,  or 
thing  herein  contained,  shall  extend  or  be  construed  to 
extend  to  any  tunynke'road  or  tumpike-roadSy  or  to  any 
part  of  any  iumptke-road  or  tumpike-roads,  whether  the 
same  shall  be  paved  or  unpaved,  now  being  in  any  paro- 
chial or  other  district  within  the  jurisdiction  of  this  act^ 
but  that  the  same  shall  be  completely  and  entirely  exempted 
therefrom/'  The  New  Road,  upon  which  the  North  side 
of  the  church  abuts,  as  appears  by  the  case,  was  a  tom- 
•pike-road  at  the  time  of  the  passing  of  the  57  Geo.  3,  c  xxix 
(though  now,  by  the  10  Oeo.  4,  c.  59,  declared  to  be  a 
common  highway),  and  therefore  not  within  the  jurisdic- 
tion of  the  general  act.  In  Loveridge  v.  Hodsatt,  2  B.  &  Ai 
602,  it  was  held  that  the  Metropolitan  paving  act  57  Geo. 
S,  c.  xxix,  does  not  give  the  commissioners  authority  to 
take  under  their  jurisdiction,  or  to  make  a  rate  for  light- 
ing and  watching,  the  foot-paths  on  the  side  of  any  turn- 
pike-road within  the  jurisdiction  of  the  act.  The  case  states 
that  the  footways  on  the  East  and  West  sides  alone  are 
paved — the  carriage-way  on  the  West  side  being  macadam- 
ized, and  that  on  the  West  side  partly  so  and  partly  gra- 
velled. A  macadamized  road  is  not  a  paved  road:  the 
legislature,  in  the  7  Oeo.  4,  c  78,  ss.  4,  5,  expressly  recog- 
nise a  distinction  between  a  paved  and  a  macadamised  or 
broken  stone  road. 

2.  Assuming  that  the  commissioners  had  authority  to 
rate  the  church,  the  next  question  is  whether  or  not  the 
rates  were  properly  made.  By  s.  7  of  the  41  Geo.  3, 
c.  cxxxi,  the  concurrence  of  the  major  part  of  the  oonunis- 
sioners  present  at  each  meeting  is  required  to  give  validity 
to  their  acts,  and  five  commissioners  at  least  must  be  pre- 
sent for  the  purpose  of  making  a  rate.  The  first  rate  bean 
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daie  the  8th  June^  1836.  At  the  meeting  of  that  date^ 
when  the  resolution  for  making  a  rate  was  passed^  twenty 
commissioners  were  present,  including  five  only  of  the  six 
who  signed  the  rate.  At  the  next  meeting,  of  the  13th 
July,  at  which  the  resolution  was  confirmed  (as  required 
by  the  4&  Geo.  8,  c.  czxzix,  s.  6),  there  were  present  twenty 
commissioners,  including  the  whole  of  those  by  whom  the 
rate  was  signed  (51).  The  signing  of  the  rate,  however, 
did  not  take  place  until  the  14th  September ,  when  the  com- 
missioners {sixteen  of  whom  were  present)  for  the  first  time 
came  to  a  resolution  to  rate  the  church  trustees  (52).  And 
at  a  subsequent  meeting,  of  the  14th  December,  the  com- 
missioners  {eighteen  being  present)  resolved  that  the  church* 
wardens  should  be  assessed  in  addition  to  the  church  trus- 
tees and  their  clerk.  It  nowhere  appears  that  this  rate  was 
made  by  the  majority  of  the  commissioners  present  at  the 
making  of  the  rate.  Can  it  be  said  that  the  rate  was  made 

(51)  The  case  lo  states,  but  erroneously,  as  appears  from  the  case  itself, 
which  gives  the  names  of  those  who  were  present  on  each  occasion.  At  the 
three  meetings,  vis.  that  at  which  the  resolution  for  making  the  rate  was  come 
to,  that  at  which  it  was  confirmed,  and  that  at  which  the  rate  was  signed,  the 
following  commissioners  appear  to  have  been  present — the  numbers  attached 
to  each  name,  shewing  at  which  meeting  or  meetings  each  was  present,  and 
the  names  of  those  who  signed  the  rate  being  in  italic  .-^ 

Braiikwaiie,  1.  3.  Carpenter,  2.  Chapman,  2.  S.  Clark,  S.  Coates,  3. 
C0Z9  1.  Darlington,  2.  Qeorge  Davey,  1.  John  Davey,  2.  Dines,  1. 
Edgar,  1.  Farrer,  1.  2.  3.  Hooke,  2.  3.  Horspool,  1.  2.  Jenkim,  1.  8. 
Kiffkiley,Z.  Lockett,  1. 2.  3.  Loe,  1.  M'Into8h,2.  Marsh,  1.  Mon- 
son,  3«  Morton,  2.  Mullane,  1, 2.  Murphy,  2.  O'Neill,  1.  Outh- 
walte»  8.  Page,  1.  Patteson,  1.  Perrott,  2.  3.  Short,  1.  Smith,  2.  3. 
Thid,  1.  Thompson,  2.  Toase,  2.  Tyler,  2.  Weller,  1. 2.3.  White- 
ley,  1.  2.  3.      Young,  3. 

Thus,  it  appears,  that,  of  the  six  commissioners  who  signed  the  rate,  five  were 
present  when  the  resolution  was  paeeed,  and  tkree  ofi/y  when  it  was  confirmed 
— the  sixth,  Kigktiey,  not  having  been  present  at  either  of  those  meetings. 

(52)  Whether  this  took  place  at  the  meeting  of  the  13th  July  or  at  that  of 
the  14tfa  of  September,  is  stated  in  the  case  (ante,  p.  253)  with  some  ambi- 
guity. "  The  meeting  last  above  mentioned"  refers  to  the  meeting  at  which 
the  resolution  was  confirmed,  13th  July:  but,  from  the  intervening  paragraph, 
and  from  the  circumstance  of  the  names  of  "  John  Gustavus  Chalk  and  Wil- 
liam Pickman,  churchwardens"  appearing  in  the  rate  to  have  been  interlined, 
it  must  have  been  intended  to  refer  to  the  meeting  at  which  the  rate  was  signed, 
Tix.  the  14th  September. 
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at  the  meeting  of  the  8th  June  ?  If  bo,  it  is  clearly  bad ; 
for,  the  resolution  does  not  shew  who  are  the  persons  rated 
—The  King  v.  The  Undertakers  of  the  Aire  and  Colder 
Navigation,  2  B.  &  C.  713,  4  D.  &  fL  263.  Then,  it  pro- 
fesses to  be  a  rate  made  by  six  commissioners  on  the  8th 
June,  1836,  whereas  five  of  them  only  were  present  at  the 
meeting  at  which  it  was  resolved  on;  and  they  were  not 
the  mqfority.  Then,  taking  it  that  the  rate  was  not  made 
until  it  was  signed,  viz.  on  the  14th  September,  it  was  not 
the  act  of  the  majority :  at  the  meeting  of  that  date,  rix' 
teen  commissioners  were  present.  The  rate  being  thns 
antedated,  the  power  of  appeal  given  by  the  57  Geo.  3, 
c.  xxix,  s.  133  (53),  is  frustrated.  Tindal,  C.  J. — It  is  an  act 
of  gross  impropriety  in  public  officers  to  sign  an  instnunent 
with  a  wrong  date :  it  is  making  a  false  public  document.] 
Another  fatal  objection  to  this  rate,  is,  that  it  is  retro- 
spective. It  is  dated  the  8th  June,  made  on  the  14th  Sep- 
tember, and  is  for  half  a  year  commencing  from  the  25tli 
March  preceding.  By  the  3rd  section  of  the  41  Geo.  3, 
c.  xxxi,  twenty-one  persons  are  to  be  chosen  for  commis- 
sioners on  the  24th  June  in  each  year,  to  continue  in  office 
for  one  year :  and  by  the  St.  Pancras  vestry  act,  59  Geo.  3, 
c.  xxxix,  8.  37,  the  churchwardens  are  to  be  nominated  and 
appointed  annually  in  Easter  week  or  within  one  calendar 
month  after :  so  that  the  rate  would  appear  to  have  been 
made  to  cover  a  period  during  which  the  commissionen 
who  made  it  were  not  in  office,  and  the  churchwardens  to 
have  been  assessed  for  a  portion  of  time  anterior  to  their 
coming  into  office.  There  are  many  cases  to  shew  that  a 
rate  that  is  retrospective  is  bad:  Tawm^s  Case,  2  Salk. 
531,  2  Lord  Raym.  1009,  6  Mod.  97;  The  King  v.  The 
Chapelwardene  of  Haworth,  12  East,  556 ;  Lmcheeter  v. 
Thompson,  5  Madd.  5 ;  Woods  v.  Reed,  2  M.  t  Wdsby, 
777.    In  the  case  last  cited.  Lord  Abinger,  C.  B.,  says : 

(5S)  **  At  any  meeting  to  be  held  within  thirty  days  next  aAer  the 
making  of  the  rate  or  assessment" 
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''  The  general  inconyenience  of  retrospective  rates  has  been         1841. 
long  known  and  recognised  in  the  courts  of  law^  on  the      douqlab 
ground  that  succeeding  inhabitants  cannot  legitimately  be 
made  to  pay  for  serrices  of  which  their  predecessors  have 
had  the  whole  benefit/' 

Then  the  rates  in  question  appear  upon  the  face  of  them  joint  rate  for 
to  have  been  made  by  the  commissioners  appointed  for  of  tbe^uunoT' 
carrying  into  execution  the  local  acts,  41  Geo.  8,  c.  cxxxi,  warranted. 
43  Greo.  S,  c.  cxxxix,  and  55  Oeo.  8,  c.  xxy,  and  the  gene- 
ral Metropolis  paving  act,  57  Oeo.  3,  c.  xxix,  and  to  have 
been  made  ''for  the  purposes  of  the  same  acts.''  Now,  one 
of  the  purposes  for  which  the  commissioners  were  autho- 
rijEcd  to  make  rates  under  the  41  Oeo.  3,  c.  cxxxi,  s.  87, 
waa^  that  of  "  forming,  making,  inclosing,  planting,  oma* 
menting,  and  embellishing  the  centres  or  areas  of  squares'' 
within  the  limits  of  the  act.  There  is  nothing  in  the  act 
to  authorise  the  making  of  a  Joint  rate  for  paving  and  re- 
pairing the  streets  and  embellishing  squares :  the  persons 
to  be  charged  are  a  totally  different  class  of  persons.  And 
there  is  nothing  in  either  of  the  subsequent  local  acts  or 
in  the  57  Oeo.  3,  c.  xxix,  to  vary  their  powers  in  this  re- 
spect. The  rate,  therefore,  being  a  joint  rate  upon  all  the 
inhabitants  of  the  district  for  a  purpose  amongst  others  for 
which  all  are  not  liable  to  be  rated,  is  already  bad — 77k« 
Kinff  T.  Welbank,  4  M.  &  Sel.  222 ;  The  King  v.  Cmmng- 
ham,  5  East,  478. 

The  defendants  are  not  liable  personally.  The  30th  Defendants  not 
section  of  the  57  Oeo.  3,  c.  xxix,  charges  the  church*  abhT"'  ^  ** 
wardens  for  the  time  being.  They  are  a  corporation.  In 
Attorney  General  v.  Ruper,  2  P.  Wms.  185,  the  Master  of 
the  BoUs  says, ''  that,  as,  on  the  one  hand,  the  parson  of 
the  church  is  iet  corporation  for  the  taking  of  land  for  the 
use  and  benefit  of  the  church,  and  not  capable  of  taking 
goods,  or  any  personalty  on  that  behalf;  so,  on  the  con- 
trary, the  churchwardens  are  a  corporation  to  take  money  or 
goods,  or  other  personal  things  for  the  use  of  the  church. 
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but  are  not  enabled  to  take  lands*'  There  is  no  fund  oat 
of  whicli  the  churchwardens  can  reimburse  themselves. 
The  funds  of  the  church  are  by  the  56  Geo.  8,  c.  xxxix, 
and  1  &  2  Geo.  4^  c.  xxiv^  vested  in  the  church  trustees: 
no  church-rate  is  ever  made  in  the  parish  of  St.  Pancras; 
the  repairs^  ftic.  being  covered  by  the  burial  fees  and  pew 
rents.  At  all  events  the  defendants  should  have  been 
charged  as  ckurckwardens  (59  Geo.  3^  c.  12,  s.  17),  snd 
then  their^successors  in  office  would  have  been  liable* 

The  parish  having  paid  large  sums  of  money  to  the  com- 
missioners upon  the  fedth  of  the  contract  set  out  in  the 
case,  it  was  not  competent  to  the  latter  to  recede  from  the 
bargain.  The  books  of  the  commissioners  are  made  evi- 
dence by  the  41  Geo.  3,  c.  cxxxi,  s.  10,  and  the  48  Geo.  3, 
c.  cxxxixf  ss.  5,  6. 


Reply. 


57  Geo.  8,  c 
xxiz,  a.  25. 


ChanneUj  Serjeant,  in  reply. — Assuming  that  the  local 
acts  do  not  authorize  the  commissioners  to  rate  the  churchi 
they  clearly  have  power  to  do  so  under  the  general  act  of 
57  Geo.  3,  c.  xxix,  s.  30 :  and,  beiug  so  made  liable  to  be 
rated,  the  church  is  liable  by  the  express  language  of  that 
section,  construed  with  the  24th,  for  all  the  purposes  for 
which  the  comnussioners  are  empowered  to  make  rates, 
either  in  one  joint  rate  or  in  several  rates.  All  difficulty  <a 
this  head  is  obviated  by  s. 25,  which  enacts,  ''that,  in  any 
parochial  or  other  district  wherein  by  virtue  of  the  local 
act  or  acts  of  parliament  one  general  rate  or  assessment 
only  is  directed  to  be  made  for  the  paving  and  repairing  of 
the  pavements  therein,  as  well  as  for  other  objects  and 
purposes  mentioned  in  such  local  act  or  acts  of  parliament, 
it  may  be  lawful  to  and  for  the  persons  authorized  by  such 
local  act  or  acts  to  make  such  rate  or  assessment,  to  make 
and  sign  from  time  to  time  such  separate  rates  or  assess- 
ments for  the  other  objects  and  purposes  mentioned  in  such 
local  act  or  acts  of  parliament,  and  to  make  and  sign  such 
other  separate  rate  or  assessment  as  may  be  necessary  for 
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the  purposes  of  paving  or  repairing  the  pavements  of  such  1841. 
parochial  or  other  district^  and  for  the  payment  of  any 
interest  or  annuities  chargeable  thereon^  or  for  the  pay- 
ment of  any  principal  monies  due  or  which  may  become 
due  in  respect  thereof  under  and  by  virtue  of  this  act,  or 
shaU  and  may  make  and  sign  from  time  to  time  general 
rates  or  assessments,  as  well  for  and  towards  the  expenses 
of  and  concerning  the  paving  or  repairing  the  pavements 
of  such  parochial  or  other  district,  for  all  and  every  or  any 
of  the  other  objects  and  purposes  relating  to  the  said  paro- 
chial or  other  district  mentioned  in  any  such  local  act  or 
acts  of  parliament,  as  such  persons  authorized  by  such  local 
act  or  acts  to  make  such  rates  or  assessments  shall  from 
time  to  time  deem  most  expedient;  and  that  the  monies  to 
be  raised  under  and  by  virtue  of  such  several  separate  rates 
or  assessments,  or  general  rates  or  assessments,  when  and  as 
they  shall  be  collected  and  received,  or  any  portions  of  such 
general  rates  or  assessments,  shall  be  either  paid  to  one 
treasurer  or  other  person  or  persons,  and  be  considered  as 
one  general  fund,  to  be  applied  to  the  purposes  mentioned 
in  such  local  act  or  acts  of  parliament  and  in  this  act,  or 
shall  be  paid  to  different  treasurers  or  other  person  or  per- 
sons, and  be  considered  as  separate  and  distinct  funds,  to 
be  applied  in  part  for  and  towards  the  expenses  of  and 
concerning  the  pavements  of  the  streets  and  public  places 
in  each  of  such  parochial  or  other  districts,  and  in  other 
part  towards  the  other  objects  and  purposes  for  which  the 
several  separate  rates  and  assessments  or  general  rates  or 
assessments  shall  be  made,  as  the  persons  authorized  to 
make  such  separate  rates  or  assessments,  or  such  general 
rates  or  assessments,  from  time  to  time,  at  the  making 
and  signing  thereof,  may  determine  and  direct/'  The 
objection  resolves  itself  into  a  mere  question  of  amount, 
which  might  have  been  set  right  on  appeal.  The  cir- 
cumstance of  the  road  having  been  altered  from  a  paved 
to  a  macadamized  or  broken  stone  road,  cannot  have  the 
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1841.  effect  of  repealing  the  provisioiu  of  the  acts  of  parlii^ 
ment :  if  it  were  so^  a  stop  would  be  put  to  all  improvementa. 
That  a  '^pavement''  or  ''paved  road'' ia  not  neoeaaarily 
confined  to  a  road  laid  with  materials  of  a  particular  de- 
scription or  of  particular  dimensions,  is  apparent  from  the 
4  &  6  Vict.  c.  xdj  an  act  which  recognises  a  pavemeni  of 
wood.  With  respect  to  the  objection  that  the  rates  in 
question  do  not  appear  to  have  been  signed  by  a  majority 
of  the  commissioners  present  at  the  meetings  at  which  they 
were  respectively  made,  it  is  to  be  observed  that  the  rate 
professes  to  be  made  by  "  the  commissioners/'  It  is  stated 
to  have  been  signed  by  six  persons :  but  the  local  acts  do 
not  require  either  signature,  allowance,  or  publication;  and 
the  general  act,  57  Geo.  3,  c.  xxix,  s.  24,  only  requires  rates 
to  be  signed,  allowed,  and  published,  where  that  is  ''neces- 
sary under  any  local  act  or  acts  of  parliament.'*  It  is  im- 
possible that  the  rate  can  be  signed  at  the  meeting  at 
which  the  resolution  for  making  it  is  passed ;  some  time  is 
necessarily  consumed  in  preparing  it.  [Tiiufa/,  C.  J. — 
That  may  be  so :  but  still  it  does  not  justify  the  putting  a 
false  date  to  it.]  The  29th  section  of  the  general  act  gives 
power  to  the  commissioners  in  the  largest  terms  to  rectify 
and  supply  errors  and  omissions :  and  a  defect  that  may 
afford  good  ground  of  appeal  does  not  necessarily  render 
the  whole  rate  hwi—T/te  King  v.  Wibon,  5  N.  &  M.  119, 
8  Ad.  &  E.  817.  The  reference  in  the  rate  to  an  anterior 
date  does  not  conclusively  shew  it  to  be  retrospective :  that 
date  is  inserted  merely  for  the  purpose  of  shewing  that  the 
rates  made  in  any  one  year  are  not  for  a  larger  amount 
than  the  statutes  warrant.  There  is  nothing  on  the  face  of 
these  rates  to  shew  that  they  were  made  for  the  purpose  of 
embellishing  the  squares,  in  which  case  they  would  no  doubt 
be  bad.  Nor  is  there  any  pretence  for  saying  that  the 
defendants  should  have  been  sued  otherwise  than  personally. 
In  Withnell  v.  Gariham,  6  T.  B.  396,  Lord  Kenyon  says : 
"  In  the  course  of  the  argument  the  defendant's  counsel 
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that  the  churchwardens  of  a  parish  are  a  corpora-  1841. 
tion  for  a  particular  purpose,  namely,  to  take  care  of  the 
goods  of  the  church :  but^  speaking  in  legal  language, 
that  is  not  so;  they  are  in  that  case  only  qua  a  cor- 
poration. If  they  were  a  corporation,  actions  should  be 
brought  against  them  in  their  corporate  name,  and  any 
damages  recovered  against  them  would  be  recoverable 
out  of  their  corporate  estate :  whereas,  all  actions  must 
be  brought  against  them  in  their  individual  names,  for 
they  have  no  corporate  name;  damages  must  be  reco- 
vered against  them  personally,  and  not  to  be  paid  out  of 
their  corporate  estate,  for  they  have  none :  and,  if  th^  go 
oat  of  office  before  the  action  is  concluded,  it  does  not  sur« 
vive  and  go  to  their  successors.  Therefore  I  take  it  that 
they  are  qua  a  corporation  only.''  The  59  Qeo.  8,  c.  12, 
s.  17,  which  was  cited  to  shew  that  churchwardens  are  a  cor- 
poration, creates  an  exception  from  the  general  rule :  that 
enactment  had  a  particular  object  in  view,  namely,  to  vest 
in  the  churchwardens  and  overseers  parochial  lands  (54). 
Besides,  the  churchwardens  of  the  parish  of  St.  Pancras 
are  ex  officio  trustees  of  the  church — ^56  Geo.  3,  c.  xxxix,  s.  1. 
The  f^reement  said  to  have  been  made  by  the  commissioners 
with  the  parish  officers  was  fraudulent  and  void :  the  power 
given  to  the  commissioners  by  the  local  act,  is,  from  time 
to  time  to  make  rates  for  paving,  repairing ,  &c.:  they  had 
had  no  authority  to  bind  their  successors  by  a  bargain  of 

this  sort* 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  a  special  case  reserved  upon  the  trial  of  an 
action  of  debt  brought  by  the  clerk  of  the  commissioners 
appointed  under  certain  local  acts  relating  to  the  paving, 
&c.,  of  the  parish  of  St.  Pancras,  against  the  chiurch wardens 
of  the  same  parish,   for  the  purpose  of  recovering  the 

(54)  See  Woodcock  v.  Gibson,  4  B.  &  C.  462,  6  D.  &  R.  524. 
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41  Geo.  S,  c. 
cxxxi,  8.  37* 


amount  of  three  rates  or  assessments  alleged  to  be  made 
under  the  powers  of  the  local  acts  and  of  the  general 
Metropolitan  Street  act,  67  Oteo.  3,  c.  xxix. 

Upon  the  argument,  various  objections  were  made  on 
the  part  of  the  defendants  against  the  legality  of  the  rates; 
but,  as  we  are  of  opinion  that  one  of  those  objections  is 
well  founded,  and  that  the  rates  are  bad  upon  the  ground 
of  that  objection,  it  becomes  unnecessary  to  give  our  opinion 
as  to  any  of  the  others. 

All  the  said  rates  are  stated,  upon  the  ftce  of  them,  to 
have  been  made  by  the  commissioners  appointed  under  the 
local  acts,  the  41  Geo.  8,  c.  cxxxi,  the  43  Geo.  8,  c.  czxxix, 
and  the  55  Geo.  3,  c.  xxv,  and  under  the  general  act  for 
paving,  &c.,  the  streets  of  the  Metropolis,  57  Geo.3,  c  xxix; 
and  the  rates  are  also  expressly  stated  to  have  been  made 
for  the  purposes  of  the  same  acts.  And  one  question  that 
has  been  raised  and  argued  before  us,  is,  whether  a  joint 
rate  on  churches,  houses,  &c.,  can  be  made  for  all  the  pur- 
poses of  the  acts  referred  to  in  the  rate.  And  we  are  of 
opinion  that  such  joint  rate  cannot  be  made,  and  that  the 
rates  in  question  are  bad  upon  that  ground  of  objection. 

By  the  41  Geo.  3,  c.  cxxxi,  s.  37,  the  commissionerB  are 
authorized  to  make  one  or  more  rate  or  rates  for  the  pur* 
pose  of  repairing,  cleansing,  lighting,  watering,  and  watch« 
ing  the  streets,  squares,  and  public  passages  and  places 
within  the  limits  of  the  act,  upon  all  houses,  shops,  &c., 
in  any  of  the  said  streets,  squares,  and  public  passages  and 
places;  and  also  one  or  more  rate  or  rates  for  the  purpose 
of  forming,  making,  &;c.,  and  embellishing  the  centres  or 
areas  of  the  said  squares,  or  the  houses  and  buildings  to 
be  erected  and  built  encompassing  the  said  squares.  Under 
this  act  a  joint  rate  could  not  be  made  for  aU  the  purposes 
of  the  act:  there  is  nothing  in  the  act  to  authorize  it; 
and  the  parties  liable  to  pay  to  the  expenses  of  repairingi 
cleansing,  &c.,  are  a  different  class  from  those  who  are  to 
be  charged  with  the  expenses  of  embellishing  the  squares. 
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By  the  43  Geo.  8,  c.  cxxxix,  s.  25,  so  xnucli  of  the  former       .1841. 
act  (41  Geo.  8,  c.  cxxxi)  as  empowers  the  commissioners  to      douol48 
make  a  rate  for  paving,  repairing,  cleansing,  and  lighting       c„*Yk 
the  said  streets,  &c.,  and  also  a  rate  for  watching  the  same,  43  Qeo.  3,  & 
is  repealed.    And  by  s.  26,  one  or  more  rate  or  rates  shall,  «*"»»»  ■•  25. 
for  the  purpose  of  repairing,  cleansing,  lighting,  and  watch- 
ing the  said  several  streets,  &c.,  be  made  once  in  every 
year,  or  oftener  if  needful  (forming  one  aggregate  account), 
upon  every  person  who  shall  inhabit,  &c.,  any  house,  &c.,  in 
any  of  the  said  streets.     In  this  act  also  there  is  nothing 
which  authorizes  a  joint  rate  for  repairing  the  streets  and 
embellishing  the  centres  of  squares. 

By  the  57  Geo.  8,  c.  xxix,  s.  24,  it  is  enacted,  in  substance,  57  Geo.  8,  & 
that  it  shall  be  lawful  for  the  persons  who  under  any  local  **"*  *"  ' 
act  are  empowered  to  make  rates  for  paving,  &;c.,  either 
separately  or  jointly  with  other  purposes,  to  make  any  such 
rates  as  shall  be  necessary  for  paving,  &c.,  pursuant  to  the 
direction  of  the  local  acts  and  of  this  act,  and  for  the  pay- 
ment of  debts  incurred  or  to  be  incurred,  &c.,'and  for 
payment  of  interest  and  annuities,  &c.,  or  for  the  payment 
of  principal  monies,  either  separately  or  jointly  for  other 
purposes  as  to  such  persons  shall  seem  reasonable ;  and  such 
rates,  and  all  rates  and  assessments  made  with  respect  to 
paving,  either  separately  or  jointly  with  any  other  pur- 
pose,  by  virtue  of  any  local  act  or  this  act,  shall  be  laid 
upon  every  person  who  shall  inhabit  &c.  any  messuage  &c. 
within  any  of  the  streets  within  the  said  parochial  or  other 
district.  Now,  the  rate  authorized  by  this  section,  being 
a  general  rate  on  all  persons  inhabiting  &;c.  dwelling- 
houses  &;c.  within  the  district,  cannot  be  supposed  to  have 
in  view  any  other  purposes  than  such  wherein  the  inhab- 
itants of  the  district  generally  had  a  common  interest. 
Where,  as  in  the  present  case,  of  embellishing  the  squares, 
a  particular  class  of  persons  distinct  from  the  general  body 
of  the  inhabitants  are  by  the  local  act  subjected  to  a  special 
rate  in  respect  of  a  particular  benefit  which  they  enjoy,  it 
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I84K  cannot  have  been  the  intention  of  tbe  act,  by  the  section 
now  under  consideration,  to  relieve  the  particular  class  who 
ought  to  bear  the  burden  in  respect  of  the  advantage  thej 
receive,  and  to  cast  it  upon  those  who  have  either  no  share 
or  at  least  no  equal  share  of  the  benefit. 

For  these  reasons,  it  seems  to  us,  that,  although  the  ex- 
pressions of  the  section  in  question  are  somewhat  large 
and  vague,  they  ought  in  legal  construction  to  be  confined 
to  rates  in  which  all  the  parties  rated  may  reasonably  be 
supposed  to  have  a  common  interest  in  the  purposes  for 
which  the  rates  are  made. 
57  Geo.  3,  c  The  Same  reasoning  will  apply  equally  to  the  25th  sec- 
'  *  tion  of  the  57  Geo.  8,  c.  xxix,  upon  which  the  counsel  for 
the  plaintiff  mainly  relied.  By  that  section  it  is  enacted, 
in  substance,  that,  in  any  parochial  or  other  district  where- 
in by  virtue  of  the  local  act  one  general  rate  only  is  di- 
rected to  be  made  for  paving,  as  well  as  for  other  objects 
mentioned  in  such  act,  it  shall  be  lawful  for  the  persons 
authorized  by  the  local  act  to  make  such  xate,  to  make 
separate  rates  for  the  other  objects  mentioned  in  the  local 
act,  and  such  other  separate  rates  as  may  be  necessary  for 
paving,  &c.,  and  for  payment  of  interest  and  annuities,  or 
for  payment  of  any  principal  money ;  or  they  may  make 
general  rates,  as  well  for  the  expenses  of  paving,  &c.,  as  for 
all  and  every  or  any  of  the  other  objects  relating  to  the  mi 
parochial  or  other  district  mentioned  in  such  local  act 
The  object  of  this  section  seems  to  be  to  give  fiMaUty  to 
the  making  of  rates  in  cases  where  by  the  local  act  a  joint 
assessment  only  can  be  made  for  paving  and  for  other  ob- 
jects mentioned  in'  the  act ;  and  its  effect  is,  to  give  an 
option  to  the  parties  authorized  to  make  the  rates,  either 
to  make  a  separate  rate  for  each  of  those  objects,  and  a 
separate  rate  for  paving,  and  for  paying  interest,  annuities, 
&c.,  or  to  make  a  joint  rate  for  the  expenses  of  paving,  ftci 
and  for  all  and  every  or  any  of  the  other  objects  relating 
to  the  district,  but  not  to  authorize  the  making  of  a  joint 
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rate  for  a  purpose  relating  to  the  whole  district^  and  for 
another  purpose  relating  to  a  part  of  the  district  only. 

And  the  objection  being,  not  merely  that  the  rate  is 
excessiye  in  respect  of  the  sum  assessed  upon  the  church 
trustees,  but  that  the  rate  is  a  joint  rate  for  several  pur- 
poses not  authorized  by  the  statutes  to  be  included  in  one 
rate,  such  defect  cannot  be  the  subject  of  an  appeal,  but 
makes  the  rate  altogether  bad,  upon  the  principle  laid  down 
in  the  cases  of  The  King  v.  fVelbank,  4  M.  &  S.  222,  and 
7%«  Khiff  y.  Cunmngham,  5  East,  478.  On  the  ground  of  the 
objection,  therefore,  above  considered,  we  think  the  rate  bad, 
and  that  the  verdict  is  to  be  entered  for  the  defendants. 

Judgment  accordingly. 


1841. 


A 


Lane  and  Others  v.  Burghabt.  Thurtday, 

Nov.  25th, 

SSUMPSIT  on  a  special  agreement,  by  which,  in  con-  One  B.  being 
sideration  that  the  plaintiffs  would  discharge  from  custody  a  ca.  m.  at^the 
one  Anthony  Bacon,  then  a  prisoner  in  execution  at  the  suit  pjiajn^fft  *tbe 
of  the  plaintiffs,  the  defendant  undertook  and  promised  that  ^reed  to  dis- 
Bacon  should  pay  to  the  plaintiffs  the  debt  for  which  he  upon  his  eze- 
was  so  in  custody,  together  with  interest,  by  four  equal  half-  Jtnt"of  attorney 
yearly  instalments :  breach,  non-payment  by  Bacon,  of  the  *° '^"^  ^J®j^ 
third  instalment,  which  became  due  on  the  17th  May,  1840.  debt(27d/.  12«.) 

The  only  material  plea  was  the  fourth,  in  which  the  de-  and  upon  the  * 
fendant  set  up  his  bankruptcy  and  certificate,  and  that  the  ^gnljj^the 

following  un- 
dertaking:— *' Zane  and  Others  t.  Bacon,  In  consideration  of  your  discharging  the  defen- 
dant oat  of  custody  in  this  action,  I  undertake  that  he  shall  pay  the  debt  due  to  you,  vis. 
275/.  12«.,  together  with  interest,  by  four  equal  half-yearly  instalments,  the  first  instalment 
to  commence  and  be  made  on  the  17th  May,  1839."  The  warrant  of  attorney  was  exe- 
cuted (to  the  knowledge  of  the  defendant),  the  undertaking  signed  on  the  17th  November, 

1838,  and  B.  discharged  from  custody.     A  fiat  issued  against  the  defendant  on  the  26th  April, 

1839,  under  which  he  was  duly  declared  a  bankrupt ;  and  he  obtained  his  certificate  on  the  6th 
August  following: — Held,  that  the  certificate  was  no  bar  to  an  action  against  the  bankrupt  for 
the  third  instalment,  due  on  the  17th  May,  1840 — for  that,  inasmuch  as  B.  continued  liable  as 
the  plaintiflTs  debtor  by  virtue  of  the  warrant  of  attorney  executed  by  him  before  his  discharge, 
and  the  defendant's  undertaking  was  given  with  reference  to  B.'s  liability  and  as  a  collateral 
guarantie  for  the  payment  of  the  instalment  secured  by  the  warrant  of  attorney,  and  as  no  in- 
stalment became  due  before  the  fiat,  there  wiu  no  debt  due  from  the  bankrupt  at  the  date  of  the 
fiat  that  could  have  been  proved  under  it* 
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1841.        cause  of  action  accrued  before  the  bankruptcy.    Issue 
thereon. 

The  cause  was  tried  before  Tindal^  C.  J.,  at  the  sittings 
at  Westminster  after  Trinity  Term,  1840.  The  facts  that 
appeared  in  evidence  were  as  follow : — General  Bacon  being 
in  custody  in  execution  at  the  plaintiffs'  suit,  for  a  debt  of 
2115/.  12^.,  negotiations  were  entered  into  for  the  porpose 
of  obtaining  his  discharge;  and  it  was  ultimately  arranged 
that  the  General  should  be  released  upon  his  executing  a 
warrant  of  attorney  to  secure  the  payment  of  the  debt  by 
certain  instalments,  and  upon  the  defendant's  guarantee- 
ing the  due  payment  of  those  instalments.  A  warrani  of 
attorney  was  accordingly  executed  by  General  Bacon,  the  fol- 
lowing undertaking  signed  by  the  defendant,  and  General 
Bacon  discharged  from  custody : — 

''  Lane  and  Others  v.  Burghart. 

"  November  17th,  1838. 
"  Gentlemen, — ^In  consideration  of  your  discharging  the 
defendant  out  of  custody  in  this  action,  I  undertake  that 
he  shall  pay  the  debt  due  to  you,  viz.  275/.  12^.,  together 
with  interest,  by  four  equal  half-yearly  instalments,  the 
first  instalment  to  commence  and  be  made  on  the  17th 
day  of  May,  1839. 

"  To  Messrs.  J.  Lane,  J.  Sigel,  «  F.  Burghart.'* 

&  ^sculapius  Newcombe.'' 

A  fiat  in  bankruptcy  issued  against  the  defendant  on  the 
26th  April,  1839 :  he  obtained  his  certificate  on  the  6th 
August  foUowing.  An  action  had  already  been  brought  in 
the  court  of  Queen's  Bench,  to  recover  the  amount  of  the 
first  two  instalments.  In  that  action  a  verdict  was  found 
for  the  plaintiffs,  and  a  rule  nisi  had  been  granted  for  en- 
tering a  nonsuit  on  the  ground  that  the  sum  secured  by 
the  defendant's  undertaking  was  a  debt  that  was  proveable 
under  the  fiat.  That  rule  was  still  pending.  There  was, 
however,  no  evidence  in  that  case,  as  there  was  on  the  pre* 
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sent  occasion,  that  any  fresh  security  had  been  taken  from        1841. 
General  Bacon :  and  the  jury  here  found  that  such  fresh 
security  was  taken  with  the  knowledge  of  the  defendant. 

A  verdict  was  entered  for  the  plaintiffs  for  74JL  ISs,^  the 
amount  of  the  third  instalment,  with  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  if  the  court  should  be  of  opinion 
that  the  sum  secured  by  the  defendant's  guarantie  was  a 
debt  that  was  proveable  under  the  fiat. 

Channett,  Serjeant,  in  Michaelmas  Term  last,  accordingly 
obtained  a  rule  nisi. — He  submitted  that  the  contract  on 
the  part  of  the  defendant  was  not  one  of  guarantie,  but  an 
original  undertaking  to  pay  the  debt  of  General  Bacon 
whicli  was  extinguished  by  his  discharge  fix)m  custody: 
and  he  referred  to  1  Wms.  Saund.  211  a,  n.  (e),  and  Good- 
man  v.  Chase,  1  B.  &  Aid.  297. 

Bompai,  Serjeant  {MiUer  was  with  him),  in  Easter  Term 
last,  shewed  cause. — ^At  the  date  of  the  fiat  there  was  no 
debt  due  in  respect  of  this  guarantie  from  the  defendant 
to  the  plaintiffs  which  the  latter  could  prove.  If  General 
Bacon,  whose  duty  it  was  to  pay  the  debt,  performed  his 
engagement,  no  debt  would  ever  become  due  fit)m  the  de- 
fendant; consequently,  there  was  no  contingency  that  was 
susceptible  of  valuation  under  the  56th  section  (55)  of  the 

(55)  Which  enacts,  ''ihat,  if  any  ao  ascertained,  and  to  receive  divi<» 

bankmpt  shall,  before  the  issuing  dends  thereon ;  or,  if  such  value 

of  the  commission,  have  contracted  shall  not  he  so  ascertained  before 

anj  debt  payable  npon  a  contin-  the  contingency  shall  have   hap- 

gency  which  shall  not  have  hap-  pened,  then  such  person  may,  after 

pened  before  the  issuing  of  such  such  contingency  shall  have  hiqpr 

commission,  the  person  with  whom  pened,  prove  in  respect    of  such 

such   debt   has   been  contracted,  debt,  and  receive  dividend  with  the 

may,  if  he  think  fit,  apply  to  the  other  creditors,  not  disturbbg  any 

commissioners  to  set  a  value  upon  former  dividends :  provided  such 

such  debt,  and  the  commissioners  person  had  not,  when  such  debt 

are  hereby  required  to  ascertain  was  contracted,  notice  of  any  act 

the  value  thereof,  and  to  admit  of  bankruptcy  by  such  bankrupt 

soeh  person  to  prove  the  amount  committed. 

TOL.  IT.  U 
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1841.  6  Geo.  4,  c.  16.  ^  The  discharge  from  debts  under  the 
bankrupt  act,''  says  Lord  Tenterden,  in  Yallop  v.  Eben, 
1  B.  &  Ad.  698,*  ''is  entirely  the  creature  of  that  act;  it 
can  only  take  place  in  the  particular  instances  there  speci- 
fied. By  the  statute  6  Greo.  4,  c.  16,  a  bankrupt  may  be 
discharged  from  all  debts  due  at  the  time  of  issuing  the 
commission,  all  that  are  certain  to  become  due  at  a  future 
time,  and  all  that  may  or  may  not  become  payable  by  the 
bankrupt  at  a  future  time :  in  the  latter  case*  where  the 
contingency  has  not  happened  before  the  issuing  of  the 
oommissiou,  the  commissioners,  on  application  from  the 
party  with  whom  the  debt  has  been  contracted,  may  ascer- 
tain its  yalue  and  admit  the  party  to  prove :  or,  if  the  oaa^ 
tingency  has  happened  before  the  value  is  ascertained,  the 
demand  then  stands  as  if  it  had  been  debitum  in  praesenti 
solvendum  in  future,  and  the  creditor  may  prove  in  respect 
of  such  debt  and  receive  dividends,  only  not  disturbing 
former  ones.  But  it  a|^ars  to  me  that  there  was  no  debt 
between  the  present  defendant  and  the  plaintiff  to  which 
any  of  these  clauses  could  be  applicable.'^  In  that  case  the 
defendant  had,  on  certain  considerations,  undertaken  to 
pay  the  balance  due  on  a  bill  of  exchange  of  which  the 
plaintiff  was  the  acceptor;  and  he  afterwards,  by  a  new 
undertaking,  engaged  to  deliver  up  the  acceptance  to  the 
plaintiff  within  a  month,  or  to  indenmify  him  against  it. 
The  defendant  became  bankrupt,  and  did  not  pay  or  give 
any  indemnity ;  and  the  plaintiff  was  obliged  to  take  up 
the  bill ;  the  bankrupt  having  then  obtained  his  certificate. 
In  an  action  by  the  plaintiff  for  the  breach  of  promise,  it 
was  held  that  he  could  not  have  proved  in  respect  of  it 
under  the  defendant's  commission,  either  for  a  debt  not 
payable  at  the  time  (^  the  bankruptcy,  or  for  a  contingent 
debt,  or  in  the  character  of  a  surety ;  and  therefore  that 
the  bankruptcy  was  no  defence.  In  The  Overseers  qf  St, 
Martm-in^ihe-Fielda  v.  Warren,  1  B.  &  Aid.  481,  1  Stark. 
188,  the  obligee  of  a  bastardy-bond,  after  the  bond  had 
been  forfeited,  became  bankrupt  and  obtained  his  oertifi- 
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cate:  and  it  was  held  that  the  parish  officers  were  not         1641. 
thereby  precluded  from  recovering  upon  the  bond  further      '"T^'^ 
expenses  incurred  subsequently  to  the  bankruptcy — ^it  be-  9. 

ing  a  debt  upon  contingency,  in  its  nature  incapable  of 
Taluationj  and  therefore  not  proveable  under  the  commis* 
sion.  In  Atwood  y.  Partridge^  12  Moore,  431,  4  Bing. 
209,  where  the  defendant  covenanted  with  the  plaintiffs 
for  the  due  payment  by  B.  of  the  annual  premium  on  a 
policy  effected  on  the  life  of  B.,  and  given  by  B.  to  the 
plaintiffs  by  way  of  security  for  a  debt  due  from  him  to 
them ;  and  the  defendant  became  bankrupt  b^tyre  and  ob- 
tained his  certificate  after  a  de&ult  by  B. :  it  was  held 
that  the  defendant  was  not  discharged  from  liability  for 
the  premium  which  the  plaintiffs  had  been  obliged  to  pay 
to  keep  the  poliqr  on  foot.  Best,  C.  J.,  therie  said :  ^'  The 
question  is  whether  there  was  any  debt  which  the  defend- 
ant undertook  to  pay.  I  am  of  opinion  that  there  was 
none,  either  contingent  or  otherwise.  The  defendant 
merely  undertook  that  B.  should  do  certain  acts.  Upon 
the  failure  of  B.  in  the  due  payment  of  the  annual  pre- 
ndnm,  the  plaintiffs  would  have  a  claim  on  the  defendant, 
as  surety,  for  unliquidated  damages,  varying  in  amount 
according  to  circumstances.  If  B.  was  still  living,  the 
amount  of  damages  would  be  the  sum  paid  by  the  plain- 
tiff's to  keep  the  policy  on  foot ;  but,  if  he  had  died  leaving 
the  annual  premium  in  arrear,  the  defendant  would  have 
been  called  upon  to  make  compensation  to  the  plaintiffs 
for  the  loss  of  their  whole  debt ;  or,  if  B.  had  left  behind 
him  the  means  of  satisfying  part  of  the  debt,  the  plaintiffs' 
claim  on  the  defendant  would  be  reduced  pro  tanto.  Thus, 
there  might  be  a  multiplicity  of  causes  tending  to  vary  the 
amount  of  damages  to  which  the  defendant  would  become 
liable  in  consequence  of  his  suretyship.''  In  Johnson  v. 
Condon,  4  Sim.  37,  an  annuity  granted  by  A.  to  B.  waa 
secured  .by  a  covenant  by  C,  a  surety,  to  pay  the  annuity 
in  case  A.  made  default,  and  by  a  judgment  entered  up 
against  A«  and  C;  the  annuity  remained  unpaid  from. 

u2 
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1841.  January,  1823,  and,  A.  having  left  the  country,  in  Febru- 
ary, 1824,  C.  became  bankrupt,  and  afterwards  obtained 
bis  certificate :  C.  having  died,  B.  filed  a  bill  to  haye  the 
arrears  of  the  annuity  paid  out  of  his  real  and  personal 
estates;  and  it  was  held  that  neither  the  value  of  the  an- 
nuity, nor  the  sum  due  on  the  former  judgment,  was  proTe- 
able  under  C/s  ccmimission,  and  therefore  that  his  certifi- 
cate was  no  bar  to  the  plaintiff's  demand.  7%omp»ofi  t. 
Thompwn,  2  New  Cases,  168,  2  Scott,  266,  is  very  analo- 
gous to  this  case.  It  was  there  held  that  the  instalments 
of  an  annuity  for  the  payment  of  which  a  surety  expressly 
covenants  in  case  of  the  default  of  the  grantor,  are  not 
proveable  under  a  fiat  against  the  surety,  where  such  in- 
stalments do  not  become  due  until  afl;er  the  bankruptcy  of 
the  surety.  The  Court  there  say:  "The  question  upon 
this  record  is  reduced  to  the  single  point,  whether  the  in- 
stalments of  an  annuity  for  the  payment  of  which  the 
bankrupt  is  surety  only,  and  which  he  expressly  covenants 
to  pay  in  case  of  the  default  of  the  grantor,  are  proveable 
under  a  fiat  against  the  surety,  where  such  instalments  do 
not  become  due  until  after  the  bankruptqr  of  the  surety. 
And  we  are  of  opinion  that  they  are  not.  If  such  a  de- 
mand is  proveable  at  all,  it  must  fall  within  the  provisions 
of  the  56th  section  of  the  statute,  and  no  other;  for,  as  to 
the  54th  section,  its  object  was  to  enable  the  annuity  credi- 
tor of  any  bankrupt  to  prove  for  the  value  of  an  annuity 
under  a  commission  against  the  grantor.  But  the  plaintiff 
in  this  case  is  not  the  annuity  creditor  of  the  defendant, 
the  bankrupt.  The  defendant  neither  granted  the  an- 
nuity nor  covenanted  absolutely  for  its  payment :  he  only 
covenanted  to  pay  in  case  the  grantor  should  make  default. 
It  is  dear  therefore  that  the  case  is  not  witiiin  the  54th 
section.  The  55th  section  was  passed  to  enable  the  col- 
lateral surety  for  payment  of  an  annuity  to  come  in  under 
a  commission  issued  against  the  principal  debtor.  It  is 
unnecessary  to  say  that  this  section  cannot  apply  to  the 
present  case,  where  the  commission  has  been  issued,  not 
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against  the  grantor  of  the  annuity^  but  against  the  shretjr  1841. 
himself.  No  section  therefore  can  possibly  apply  to  this 
•case  except  it  be  the  56th.  That  section  provides  for  two 
cases — first,  where  there  is  '  a  debt  payable  npon  a  con- 
tingency which  has  not  happened  before  the  issuing  of  the 
commission;'  in  which  case  the  commissioners  are  directed 
to  ascertain  the  value  thereof,  and  to  admit  the  creditor  to 
prove  the  amount  so  ascertained.  The  second  case  is, 
'  where  the  value  shall  not  be  ascertained  before  the  con- 
tingency shall  have  happened;'  and  in  that  event  the 
creditor  may,  after  such  contingency  shall  have  happened, 
prove  in  respect  of  the  debt,  and  receive  dividend  with 
the  other  creditors,  not  disturbing  any  former  dividends. 
The  question  is,  whether  the  instalments  mentioned  in 
the  first  breach  of  the  declaration  fall  within  either  the 
one  or  the  other  of  these  provisions.  We  think  it  clear 
that  the  quarterly  payments  of  the  annuity  not  falling 
due  until  after  the  issuing  of  the  commission,  are  not 
comprised  within  the  first  part  of  the  section.  Before 
the  days  of  payment  arrive,  these  instalments  are  not 
only  no  debt,  but  can  never  become  a  debt  from  the 
.surety,  except  in  the  event  that  Small  wood,  the  grantor 
of  the  annuity,  shall  make  default  in  such  payments. 
But  the  value  of  such  a  contingency  it  is  impossible  to 
calculate.  The  liability  of  the  surety  would  depend  upon 
the  power  and  the  will  of  the  principal  to  pay  the  first 
quarter,  and  also  the  subsequent  instalments  as  they  fell 
due:  and  it  is  needless  to  say  that  such  a  contingency 
cannot  be  subjected  to  any  known  law  of  calculation. 
And,  accordingly,  when  the  present  plaintiff,  before  any 
quarterly  payment  became  due,  applied  to  the  commis- 
sioner to  ascertain  the  value  of  the  annuity,  and  to 
allow  him  to  prove  such  value,  the  commissioner  rejected 
the  proof:  and  we  agree  in  the  judgment  given  by  the 
.Court  of  B.eview,  who  held  such  rejection  right :  see  E^ 
parte  Thampwn,  1  Mont.  &  Bligh,  219.''    Ew  parte  Simp^ 
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.  1841.  9im,  1  Mont.  &  Ayr.  541,  8  Dead.  &  Ch.  792,  aliews  that 
to  make  a  liability  of  this  sort  proveable,  there  must  be  a 
debt  payable  presently,  or  at  a  future  time,  or  upon  a  con- 
tingenqr  that  is  susceptible  of  arithmetical  calculation. 
In  Clements  v.  Langley,  6  B.  &  Ad.  372,  2  N.  &  M.  269, 
B.  C.  borrowed  a  sum  of  money,  and  gave  the  lenders  a 
bond  by  which  he  and  four  others  bound  themselves  jointly 
jiid  severally  in  a  penalty  for  the  regular  payment  of  inte- 
rest)  and  for  the  discharge  of  the  principal  and  all  interest 
that  might  be  due  at  the  end  of  five  years,  or,  if  sooner 
called  upon,  then  at  twenty-one  days  after  demand.  One 
of  the  co-obligors  of  B.  C.  became  bankrupt,  and  obtained 
lus  certificate.  At  the  time  of  the  bankruptcy  a  forfeiture 
had  accrued  by  non-payment  of  interest,  but  it  was  not  in- 
sisted upon,  and  the  interest  was  subsequently  paid  up.  Af- 
ter  the  certificate,  B.  C.  was  called  upon  for  the  principal, 
but  did  not  pay,  and  payment  was  enforced  firom  the  four  oo> 
obligors  who  had  continued  solvent.  In  an  action  by  one 
of  them  against  the  party  who  had  been  bankrupt,  for  con- 
tribution, it  was  held  that  they  could  not  have  proved 
under  the  commission  by  s.  52  of  the  bankrupt  act,  and 
therefore  that  the  certificate  was  no  answer  to  the  action. 
''  The  plaintiff's  liability,''  said  Lord  Denman,  "  depended 
on  two  contingencies;  first,  whether  the  original  debUnr 
would  pay ;  and,  secondly,  whether  in  his  defaidt  the  co- 
sureties would  be  called  upon.  No  direct  liability  arose 
till  after  the  bankruptcy ;  and  then  I  do  not  see  that  there 
was  such  a  liability  of  the  bankrupt  to  his  co-surety  as 
.could  have  been  proved  under  the  commission.''  In  the 
present  case,  the  engagement  of  the  bankrupt  was|,  not 
*  absolutely  to  pay  the  debt  of  General  Bacon,  but  to  pay  it 
in  case  he  should  make  default :  and,  no  default  having 
been  made  until  after  the  bankruptcy,  there  was  no  debt 
that  could  be  proved — ^no  contingency  susceptible  of  valu- 
ation. The  case  in  the  court  of  Queen's  Bench  is  distin- 
-guishable  in  its  circumstances  from  the  present:  there 
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General  Bacon  having  been  discharged  from  cnstody^  and  1)84L 
the  old  debt  being  extinfftUshed,  the  engagement  entered 
into  by  the  defendant  became  an  original  undertakings 
and  not  a  mere  gnarantie.  That  argument,  howeyer,  is 
obviated  in  tliis  case  bj  the  circumstance  of  a  fresh  secu* 
lity  having  be^i  taken  from  General  Bacon  with  the 
knowledge  of  the  defendant. 

ChatmeO,  Serjeant  {CowHng  was  with  him),  in  support  of 
his  rale. — ^The  undertaking  of  the  defendant  was  an  ori- 
ginal undertaking,  in  a  certain  event,  to  pay  the  debt  for 
which  Greneral  Bacon  was  then  in  custody.  The  circum-* 
stance  of  General  Bacon  having  given  a  warrant  of  attor- 
ney cannot  at  all  vary  the  defendant's  liability.  [Afotife, 
J. — How  are  the  commissioners  to  value  the  contingency 
of  General  Bacoh's  failing  to  pay  his  debt  ?]  This  is  very 
analogous  to  the  case  of  Storey  y,  BamSy  7  East,  485,  where 
it  was  held  that  the  drawer  of  a  bill  of  exchange,  which 
had  been  accepted,  and  was  not  refused  payment  by  the 
acceptor  till  after  the  bankruptcy  of  the  drawer,  was  dis- 
charged by  his  certificate,  inasmuch  as  such  debt  was 
proveable  under  his  commission  by  the  statute  7  Geo.  1, 
c.  31,  s.  1.  The  words  of  that  section  are  substantially 
the  same  as  those  of  the  61st  section  of  the  6  Geo.  4,  c.  16, 
which  enacts  ''that  any  person  who  shall  have  given  credit 
to  the  bankrupt  upon  valuable  consideration,  for  any  money 
or  other  matter  or  thing  whatsoever  which  shall  not  have 
become  payable  when  such  bankrupt  committed  an  act  of 
bankruptcy,  and  whether  such  credit  shall  have  been  given 
upon  any  bill,  bond,  note,  or  other  negotiable  security  or 
not,  shall  be  entitled  to  prove  such  debt,  bill,  bond,  note, 
or  other  security,  as  if  the  same  was  payable  presently,  and 
receive  dividends  equally  with  the  other  creditors,  deduct- 
ing only  thereout  a  rebate  of  interest  for  what  he  shall  so 
receive  at  the  rate  of  5  per  cent.,  to  be  computed  from  the 
declaration  of  a  dividend  to  the  time  such  debt  would 
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1841.  have  become  payable^  according  to  the  terma  upon  which 
j^^^^  it  was  contracted."  That  clanae  ia  not  limited  to  billsy 
bonds,  notes,  or  other  n^otiable  securities.  Here,  credit 
has  been  given  to  the  bankrupt  on  a  vahiable  considera- 
tion, Tiz.  the  dischai^  of  General  Bacon*  [Tlndal,  C.  J. — 
That  danse  relates  to  debts  that  mact/  become  payable  at  a 
fntore  time :  the  question  is  whether  this  is  more  than  a 
contingenqr.]  It  was  an  original  promise  upon  a  good 
consideration.  In  Goodnum  v.  Chage,  1  B.  &  Aid.  297,  it 
was  held,  that,  where  a  defendant  taken  on  a  ca.  sa.  is 
discharged  out  of  custody  by  consent  of  the  plaintiff,  the 
debt  itself  is  extinguished;  and  therefore  that  a  promise  by 
a  third  person  to  pay  that  debt  on  condition  of  that  dis- 
chaige,  is  an  original  promise,  and  not  within  the  statute 
29  Car  2,  c*  8,  s.  4 :  and  several  authorities  on  the  subject 
are  collected  in  1  Wms.  Saund.  211,  n.  (2).  None  of  the 
cases  cited  on  the  part  of  the  plaintiff  have  any  iqiplicatioii. 
[CoUman,  J. — ^If  this  case  be  within  the  Slst  section, 
TAoiiymm  v.  T^onymm,  2  Scott,  266,  2  New  Cases^  186, 
ought  to  have  been  so  held.]  There  the  liability  of  the 
bankrupt  was  that  of  a  surety  only. 

Cur.  adv.  vulL 

^  TiNBAL,  C.  J.,  now  delivered  the  judgment  of  the  court 
This  was  an  action  of  assumpsit  in  which  the  phdntiff 
declared  upon  a  special  agreement,  by  which,  in  consider- 
ation that  the  plaintiffs  would  dischai^  one  Anthony 
Bacon,  who  was  then  a  prisoner  for  debt  in  execution  at 
the  suit  of  the  plaintiffs,  out  of  custody,  the  defendant  un- 
dertook that  the  said  Anthony  Bacon  should  pay  the  debt 
due  to  the  phuntiffs,  together  with  interest,  by  four  equal 
half-yearly  instalments ;  and  then  averred  as  a  breach  the 
non-payment  by  Bacon  of  the  third  instalment  due  cm  the 
17th  May,  1840. 

The  defendant  by  his  fourth  plea  pleaded  his  bankruptcy 
and  certificate,  and  that  the  cause  of  action  accrued  before 
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the  bankraptcy ;  and  the  only  question  raised  at  the  trial,  1841. 
wasj  whether  the  money  claimed  by  the  plaintiffs  in  this 
action  constituted  a  debt  that  might  have  been  proved 
under  the  defendant's  bankruptcy.  It  appeared  in  evidence, 
that  Anthony  Bacon  was  at  the  time  when  the  undertaking 
was  given  on  which  the  action  was  brought  a  prisoner  in 
custody  at  the  suit  of  the  plaintiffs  for  the  sum  of  275/.  12^., 
and  that,  upon  a  negotiation  for  his  discharge,  it  was  ulti- 
mately arranged,  that,  upon  Bacon  executing  a  warrant  of 
attorney  to  secure  the  payment  of  the  debt  by  instalments, 
and  the  defendant  giving  a  guarantie  for  the  payment  of 
thoae  instalments  by  Bacon,  he  Bacon  should  be  discharged 
out  of  custody.  It  was  proved  that  a  warrant  of  attorney 
was  accordingly  executed  by  Bacon,  and  that  the  defendant 
signed  an  undertaking,  addressed  to  the  plaintiffs,  in  the 
following  form: — ''Lane  and  Others  v.  Bacon. — ^In  consi- 
deration of  your  discharging  the  defendant  out  of  cus- 
tody in  this  action,  I  undertake  that  he  shall  pay  the 
debt  due  to  you,  viz.  275/.  12^.,  together  with  interest, 
by  four  equal  half-yearly  instalments,  the  first  instalment 
to  commence  and  be  made  on  the  17tli  day  of  May,  1839/' 
And  that  thereupon  Bacon  was  discharged  out  of  cus- 
tody. The  fiat  against  the  defendant  was  issued  on  the 
26th  April,  1839,  under  which  the  defendant  obtained  his 
certificate  on  the  6th  August  following.  The  only  ques- 
tion of  fact  raised  at  the  trial,  was,  whether  the  defendant 
knew  that  Bacon  was  to  execute  a  fresh  warrant  of  attorney 
for  payment  of  the  debt.  This  question  was  left  to  the 
jury,  who  found  that  the  defendant  knew  of  the  warrant 
of  attorney,  and  gave  the  undertaking  with  reference  to  it, 
and  a  verdict  was  thereupon  taken  for  the  plaintiffs  for 
74/.  18f .,  the  amount  of  the  third  instalment,  and  interest, 
with  leave  to  the  defendant  to  enter  a  nonsuit,  if  the  court 
should  be  of  opinion  that  the  sum  secured  was  a  debt  that 
might  have  been  proved  under  the  defendant's  bankruptcy. 
This  point  was  accordingly  argued  before  us  in  last  Easter 
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1841.  Term :  and  it  was  contended  on  the  part  of  the  defendant 
that,  as  Anthony  Bacon  was  in  custody  in  execution  nnder 
a  capias  ad  satisfiiciendmn,  the  debt  was  extinguished  by 
his  discharge  out  of  costody,  and  therefore  that  the  under- 
taking  by  the  defendant  was,  not  to  pay  on  de&ult  of 
Bacon,  but  an  original  absolute  nndertakhig  that  Bacon 
should  pay,  and  therefore,  in  legal  construction,  an  abscdate 
undertaking  by  the  defendant  to  pay  the  amount  of  the 
debt  by  instalments;  and  that,  even  though  Bacon  mi^t 
haye  remained  liable  under  the  wairant  of  attorney,  yet 
that,  in  form  and  substance,  the  defendant's  undertakii^ 
was  an  absolute  engagement  that  Bacon  should  pay,  and 
was  in  effect  an  undertaking  that  the  defendant  would 
cause  the  debt  to  be  paid,  under  which  he  would  be  liaUe 
as  much  as  if  he  had  promised  to  pay  the  debt  himsdf ; 
and  that,  consequently,  though  payable  by  instalments,  it 
might  have  been  proved  nnder  the  51st  section  of  the 
6  Geo.  4^  c.  16.  On  the  part  of  the  plaintifls  it  was  insisted, 
that,  as  Bacon,  having  before  his  diacharge  executed  a 
warrant  of  attorney  to  secure  the  payment  of  the  debt  by 
instalments,  he  continued  liable  as  the  principal  dd>tor, 
and  that  the  defendant's  undertaking  was  a  mere  collatenil 
engagement  to  indemnify  the  plaintiffs  against  the  conse- 
quence of  Bacon's  de&ult  to  pay  the  instalments  as  they 
became  due,  and,  as  none  of  those  instalments  became  due 
till  after  the  defendant's  bankruptcy,  there  was  no  debt  due 
to  the  plaintiffs  from  the  defendant  at  the  time  of  the 
bankruptcy,  and  that  no  proof  could  have  been  made  nnder 
the  fiat  in  respect  of  the  defendant's  liability  upon  his  gua- 
rantie  either  under  the  51st  or  the  56th  section. 

At  the  time  this  case  was  argued  before  us,  a  rule  was 
pending  in  the  court  of  Queen's  Bench  in  an  action  be- 
tween the  same  parties  for  the  recovery  of  the  first  two  in- 
stalments payable  under  the  same  undertaking.  That  case 
has  been  since  decided,  and  is  reported  in  1  Oale  &  D. 
812 ;  but  a  distinction  was  taken  in  the  argument  before 
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JBS  between  tlie  two  caiea,  viz.  that  there  was  no  proof  be-  J841. 
jfore  the  conrt  of  Queen's  Bench  that  Bacon  had  before  his 
discharge  executed  a  firesh  warrant  of  attorney  to  secure 
the  payment  of  the  debt  by  instahnents.  And  it  appears  ^''^^haet. 
by  the  report  of  that  case,  that  the  court  held  that  the 
debt  might  hare  been  proved  under  the  defendant's  bank- 
ruptcy, upon  the  ground  that  Bacon's  debt  was  entirely 
discharged  by  his  release  out  of  custody,  and  that,  as  he 
could  no  longer  be  sued  for  it,  or  make  default  in  respect 
of  it,  the  defendant's  agreement  was,  in  effect,  according 
to  the  case  of  Goodman  v.  Chase,  1  B.  &  Aid.  297,  an 
original  undertaking  to  pay  the  amount  of  the  sum  that 
had  been  due  from  Bacon,  and  therefore  that  the  instal- 
ments might  have  been  estimated,  and  proved  under  the 
drfendanf  s  bankruptcy.  But,  inasmuch  as  in  the  case 
now  before  this  court  it  was  proved  that  Bacon's  liability 
was  kept  alive  by  the  execution  of  the  warrant  of  attorney 
previous  to  his  discharge,  we  think  the  decision  of  the 
court  of  Queen's  Bench  furnishes  no  rule  for  the  deter- 
mination of  the  present  case,  and  that  we  must  consider  it 
with  reference  to  the  other  authorities  cited  in  the  course 
of  the  argument.  And,  after  examining  those  authorities, 
we  are  of  opinion,  that,  as  General  Bacon  continued  liable 
as  the  plaintiff's  debtor  by  virtue  of  the  warrant  of  attorney 
executed  by  him  before  his  discharge,  and  as  the  defend- 
ant's tmdertaking  was  given  with  reference  to  Bacon's 
liability,  and  as  a  collateral  guarantie  for  the  payment  of 
the  instalments  secured  by  the  warrant  of  attorney,  and 
as  no  instalment  had  been  due  before  the  fiat,  there  was 
no  debt  due  from  the  bankrupt  at  the  date  of  the  fiat  that 
could  have  been  proved  under  it. 

At  the  date  of  the  fiat,  the  defendant  was  liable,  indeed, 
to  indemnify  the  plaintiff  for  the  consequences  of  Bacon's 
failure  to  pay  the  instalments.  But  there  was  no  debt  due 
from  the  defendant,  either  payable  absolutely  in  future,  or 
upon  a  contingency,  there  was  merely  a  liabUUy  which 
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miglit  or  might  not  terminate  in  a  debt^  and  therefore  alto> 
gether  incapable  of  any  valoation  by  the  commiiBnonen. 
There  was  nothing,  consequently,  proveable  either  nnder 
the  5l8t  or  the  66th  sections  of  the  bankrupt  act. 

The  cases  of  Taylor  v.  Ytnmff,  8  B.  &  A.  521,  2  Moore, 
826,  8  Taunt.  815,  and  Thompson  y.  nompgan,  2  New 
Cases,  168,  2  Scott,  266,  are  strong  authorities  in  fitTonr 
of  the  plaintiff;  and  the  case  of  Ex  parte  Stii^pfon,  8  Deac 
&  Ch.  792,  1  Mont,  ft  Ayr.  541,  is  clearly  distinguishable^ 
because  in  that  case  the  default  had  occurred,  and  the  ex- 
tent of  the  defendant's  liability  had  been  ascertained^  be- 
fore the  bankruptcy. 

The  rule,  therefore,  for  entering  a  nonsuit  must  be 

discharged. 

Rule  dischai^ed. 


MoRRELL  V.  Martin. 

X  HIS  was  an  action  of  replevin  for  taking,  on  the  SStfa 
February  1837,  at  the  parish  of  Hawkhurst,  in  the  county 
Kent,  two  stacks  of  wheat  of  the  plaintiff,  and  unjustly 
detaining  the  same,  ftc. 

The  defendant  pleaded  non  cepit,  and  made  cognisance 
as  constable  of  Hawkhurst  under  the  warrant  of  two  justices, 
and  a  furtiier  plea  of  justification  as  follows : — That,  after 
the  passing  of  a  certain  act  of  parliament  made  and  passed 
ftc.,  intituled  ftc.  [5  ft  6  Will.  4,  c.  50],  and  after  the  20th 
March,  1886,  in  the  said  act  of  parliament  mentioned,  and 


Thursday^ 
Nov.  25<A. 

In  replevin  for 
•eising  the 
pUintUTi  goods, 
the  defendant 
pleaded  in  jot- 
tification,  that, 
i^er  the  passing 
of  the  5  a  6 
Will.  4,  c.  50 
(the  general 
highway  act), 
two  justices 
made  their 
warrant  [set- 
ting it  ont], 
addressed  to 
the  sanreyors 
of  the  highwajrs 

of  H.  and  to  the  constable  of  H.,  reciting  that  M.,  an  occupier  of  lands  in  H.,  was  duly  rated  to 
the  repair  of  the  highways  of  the  parish  in  a  certain  sum  therein  mentioned,  which  hsid  been 
demanded  and  rcAised,  and  that  he  had  been  summoned  and  had  aot  appeaned,  and  therefore 
the  warrant  commanded  them  to  levy  the  amount  by  distress  and  sale.  The  plea  then  averred, 
that  the  defendant  was  constable  of  H.,  that  certain  persons  mentioned  in  the  warrant  were 
surveyors  of  the  highways,  and  that  M.  in  the  warrant  named  was  the  plaintiff,  and  so  justified 
under  the  warrant  as  acting  in  aid  and  assistance  of  the  surveyors  :•— Held,  on  general  demurrer, 
that  the  plea  was  neither  in  form  nor  in  substance  a  plea  under  the  statute;  nor  was  It  a  good 
plea  at  common  law,  inasmuch  as  it  did  not  shew  that  the  justices  had  jurisdiction  over  the 
sul^ect- matter  upon  which  the  warrant  was  granted. 
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before  the  said  time  when  &c.  in  the  declaration  mentioned,        1841. 
to  wit,  on  the  2nd  Febroary,  1887,  one  C.  T.  Pattenson      ^   ^    " 
and  one  C.  Monypenny,  then  being  two  of  his  said  late  0. 

majesty^s  jnstices  of  the  peace  in  and  for  the  connty  of 
Kent,  residing  in  and  acting  in  and  for  the  division  and 
Emit  of  the  lower  division  of  the  lath  of  Scray,  in  the 
county  afaresai^j  made  and  issued  their  certain  warrant  in 
writing  under  their  hands  and  seals,  directed  as  therein- 
aiker  mentioned,  and  in  the  words  and  figures,  or  to  the 
purport  and  effect  following,  that  is  to  say — ''  Kent,  to  wit.  Warrant. 
To  the  surveyors  of  the  highways  of  the  parish  of  Hawk- 
hnrst,  in  the  said  county,  and  to  the  constable  of  the  said- 
parish,  aiding  and  assisting  therein.  Whereas,  in  and  hy 
a  rate  and  assessment  made,  assessed,  allowed,  and  pub- 
lished according  to  the  statute  in  that  case  made  and  pro- 
vided, bearing  date  the  1st  July,  1886,  Robert  MorreU, 
Esq.  (the  plaintiff),  an  occupier  of  tithes,  lands,  and  tene- 
ments in  the  said  parish  of  Hawkhnrst,  was  duly  rated  and 
assessed  for  and  towards  the  necessary  repair  of  the  high- 
ways of  the  said  parish,  in  the  sum  of  61/.  Oa,  5d.:  and 
whereas  it  duly  appeareth  unto  us,  two  of  his  majesty's 
justices  of  the  peace  in  and  for  the  said  county,  as  well  upon 
the  oath  of  Mr.  T.  M.  Durrant,  one  of  the  surveyors  of  the 
highways  of  the  said  parish,  as  otherwise,  that  the  said  sum 
hath  been  lawfully  demanded  hy  him,  but  that  the  said 
Bobert  MorreU  hath  refused  and  doth  refuse  to  pay  the 
same :  and  whereas  it  also  appeareth  unto  us  that  the  said 
Bobert  MorreU  hath  been  duly  summoned  to  shew  cause 
why  he  refuseth  to  pay  the  said  rate  and  assessment,  that 
the  said  Robert  MorreU  hath  not  appeared  according  to 
such  summons,  and  hath  not  shewn  us  sufficient  cause  why 
the  same  should  not  be  paid :  These  are,  therefore,  to  re- 
quire you  forthwith  to  make  distress  of  the  goods  and 
chattels  of  the  said  Robert  MorreU;  and,  if  within  the 
space  of  five  days  next  after  such  distress  by  yon  taken  the 
said  sum  of  51/.  Oa,  5</.,  together  with  the  reasonable  charges 
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1841.  of  taking  and  keeping  the  said  distress,  sliall  not  be  paid/ 
that  then  you  do  sell  the  said  goods  and  chattek  ao  by  yoa 
distrainedj  and  out  of  the  money  arising  by  such  sale  there-* 
of  that  you  detain  the  said  sum  and  all  reasonable  diarges 
of  taking,  keeping,  and  selling  the  said  distress,  rendering 
the  overplus  on  demand  unto  tlie  said  Robert  MomU; 
and,  if  no  distress  can  be  made,  that  then  you  certify  the 
same  unto  us,  to  the  end  that  such  further  proceedings 
may  be  had  therein  as  to  the  law  doth  appertain.  Given 
Sec."  Averment,  that,  before  and  at  the  time  of  the  mak- 
ing and  issuing  of  the  said  warrant,  and  thence  until  and 
at  and  after  the  said  time  when  &c.  in  the  dedaration 
mentioned,  he  the  defendant  was  constable  of  the  said 
parish  of  Hawkhurst,  the  same  parish  being  situate  within 
the  said  division  of  the  lower  division  of  the  lath  of  Scray, 
in  the  county  aforesaid;  and  that,  during  all  the  time  last 
aforesaid,  one  T.  Ayerst  and  one  T.  M.  Durrant  were  avr- 
veyors  of  the  highways  of  the  parish  of  Hawkhurst,  in 
the  county  aforesaid;  that  the  said  Bobert  Morrell  in  the 
said  warrant  mentioned  was  and  is  the  said  above-named 
plaintiff;  and  that,  the  said  justices  having  so  made  their 
said  warrant  as  in  the  plea  before  mentioned,  and  the  said 
T.  Ayerst  and  T.  M.  Duniant  so  bein^  such  surveyors  as 
aforesaid,  and  the  defendant  so  being  such  constable  as 
aforesaid,  they  the  said  justices,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  delivered  the  said  warrant  to 
the  said  T.  Ayerst  and  T.  M.  Durrant  as  surveyors  as  afore- 
said, and  to  him  the  said  defendant  as  such  constable  as 
aforesaid,  to  be  executed  in  due  form  of  law;  wherefore, 
and  because  he  the  defendant,  as  such  constable  as  afore- 
said, was  then  required  by  the  said  T.  Ayerst  and  T.  M. 
Durrant  to  act  in  their  aid  and  assistanoe  as  such  sur-. 
veyors  as  aforesaid,  he  the  defendant,  as  such  constable, 
and  acting  in  aid  and  assistance  of  the  said  T.  Ayerst  and 
T.  M.  Durrant  as  such  surveyors  as  aforesaid,  and  at  their 
request,  by  virtue  of  the  said  warrant,  and  in  execution 
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thereof^  seized,  took,  and  detained  the  said  goods  and        1841. 
chattels  of  the  plaintiff  in  the  declaration  mentioned,  the     ^!    "^     * 
plaintiff  being  the  said  Robert  Morrell  in  the  said  warrant  o. 

mentioned^  in  the  said  place  in  which  &c.,  being  within 
the  said  division  of  the  lower  division  of  the  lath  of  Scray, 
in  the  county  aforesaid,  as,  for,  and  in  the  name  of  a  dis- 
tress for  the  same  snm  of  51/.  0«.  hd.  in  the  said  warrant 
mentioned,  as  by  the  said  warrant  was  commanded;  which 
were  the  supposed  grievances  whereof  the  plaintiff  had 
above  complained — verification. 

The  plaintiff  joined  issae  on  the  plea  of  non  cepit,  replied 
de  injuria  to  the  second  plea,  and  demurred  generally  to 
the  last  (56).    The  case  was  argued  in  Easter  Term  last, 

Ludlow,  Serjeant,  for  the  plaintiff. — ^The  plea  in  question 
18  neither  a  good  plea  at  common  law  or  under  any  statute. 
It  appears  firom  Comyns's  Digest,  Pleader  (3  K.  12),  and 
the  case  of  AyUshury  v.  Harvey,  3  Lev.  201,  that  it  was 
competent  to  the  defendant  either  to  avow  or  to  justify  the 
taking,  in  which  latter  case  he  is  bound  to  shew  a  com- 
plete  justification  on  the  £ftce  of  his  plea — Lib.  Intr.  152; 
it  is  not  enough  to  state  that  he  acted  under  the  warrant 
of  the  justices ;  he  must  shew  that  the  warrant  was  issued 
by  competent  authority.  The  warrant  was  not  good  within 
the  5  &  6  Will.  4,  c.  50,  the  general  highway  act  By  the 
27th  section  of  that  act,  in  order  to  raise  money  for  carry-* 
ing  the  several  purposes  of  the  act  into  execution,  it  is 
enacted  ''  that  a  rate  shall  be  made,  assessed,  and  levied 
by  the  surveyor  upon  all  property  now  liable  to  be  rated 
and  assessed  to  the  relief  of  the  poor;  provided  that  the 

(56)  The  following  was  the  sub-  ble,  cannot  justify  on  tlie  justices' 

stance  of  the  plaintiff's  note  of  ob-  warrant  alone,  without  going  on  to 

jections  intended  to  be  urged  to  the  shew  that  the  warrant  was  in  fact 

plea : —  lawfully  and  rightfully  issued  for  a 

That,  in  the  action  of  replevin,  lawful  cause, 
the  defendant,  although  a  consta- 
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Section  34. 


SecdonlOO. 


same  rate  shall  also  extend  to  such  woods^  minesy  and 
quarries  of  stone,  or  other  hereditaments,  as  have  heretofore 
been  nsoally  rated  to  the  highways;  and  provided  also  that 
every  such  rate  shall  be  signed  by  the  said  snrFeyor,  and 
allowed  by  two  justices  of  the  peace,  and  published  in  the 
same  way  as  poor-rates  are  now  allowed  and  published.^' 
The  34th  section  enacts,  '^  that,  for  levying  and  reooyering 
the  said  rate  by  this  act  anthoriied  to  be  made,  the  aur- 
▼eyor  shall  have  the  same  powers,  remedies,  and  privileges 
as  the  overseers  of  the  poor  in  the  parish  have  by  law  for 
the  recovery  of  any  rate  made  for  the  relief  of  the  poor/' 
And  the  109th  section  enacts  ''that  no  action  or  suit  sihall 
be  commenced  against  any  person  for  anything  done  in 
pursuance  of  or  under  the  authority  of  the  act,  until  twenty- 
one  days'  notice  has  been  given  thereof  in  writing  to  the 
justice,  surveyor,  or  person  against  whom  such  action  is 
intended  to  be  brought,  nor  after  sufficient  satisfaction  or 
tender  of  satisfaction  has  been  made  to  the  party  aggrieved^ 
nor  after  three  calendar  months  next  after  the  fiu^t  com- 
mitted for  which  such  action  or  suit  shall  be  so  bronght ; 
and  every  such  action  shall  be  brought,  laid,  and  tried 
where  the  cause  of  action  shall  have  arisen,  and  not  in  any 
other  county  or  place;  and  the  defendant  in  such  action 
or  suit  may  plead  the  general  issue  and  give  this  act  and 
every  special  matter  in  evidence  at  any  trial  which  shall  be 
had  thereupon,''  &c.  This  clearly  is  not  a  good  plea  within 
that  statute ;  and  Fletcher  v.  fFittm,  6  East,  28S,  decided 
that  replevin  is  not  an  action  within  the  24  Geo.  2,  c.  4^ 
s.  6  (57).    All  that  the  plea  alleges,  is,  that  two  magistrates 


(57)  Which  enacts  "that  no 
action  shall  he  hronght  against  any 
constable,  headhorough,  or  other 
officer,  or  against  any  person  or 
persons  acting  by  his  order  and  in 
his  aid,  for  anything  done  in  obe- 
dience to  any  warrant  under  the 
hand  or  seal  of  any  justice  of  the 


peace,  until  demand  bath  been 
made  or  left  at  the  usual  place  of 
his  abode,  by  the  party  or  parties 
intending  to  bring  sudi  aetion,  or 
by  his,  her,  or  their  attorney  or 
agent,  in  writing,  signed  by  the 
party  demanding  the  same,  of  the 
perusal  and  copy  of  such  wanan^ 
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granted  a  warrant  against  one  Robert  Morrell^  and  that  1841. 
the  plaintiff  is  that  person.  In  Comyns^s  Digest^  Pleader  moerell 
(8  K.  26),  it  is  said,  that,  "  by  the  statute  23  Hen.  8,  c.  5,  ^  ^^^^ 
the  defendant  may  avow  generally  that  he  took  by  autho- 
rity of  the  eommissioners  of  sewers  for  an  assessment  by 
such  commission — Co.  Litt.  283.  a.;  so,  he  may  avow  by 
Tirtue  of  a  warrant  to  distrain  for  the  poor's  rate,  pursuant 
to  the  statute  43  Eliz. — ^Lut.  1179 :  but,  if  the  defendant 
wares  the  short  pleading  allowed  by  the  statute,  and  shews 
the  special  matter,  he  must  plead  all  things  sufficiently, 
otherwise  it  will  be  bad — Whitley  v.  Fawsett,  Style,  12;  Lut. 
1180."  In  Selby  y.  Bardons,  3  B.  &  Ad.  2,  all  the  facts 
necessary  to  give  the  justices  jurisdiction  were  alleged  in 
the  avowry,  and  the  whole  was  held  by  Parke,  J.,  and  Pat- 
teson,  J.,  to  be  weU  put  in  issue  by  the  replication  de  in- 
jari&.  So,  in  7%e  Governor,  ^c,  of  the  Poor  of  Bristol  v. 
fFaU,  5  Ad.  &  E.  1,  6N.  &  M.  383,  the  avowry  set  out  all 
the  circumstances  to  shew  the  propriety  of  the  warrant. 
In  no  case  can  the  constable  justify  without  shewing  that 
the  justices  had  jurisdiction — Morse  v.  James,  Willes,  122; 
Ladbroke  v.  James,  Wil'  >s,  199 ;  HurreU  v.  Wink,  8  Taunt. 
369.  [Thidal,  C.  J. — The  constable  is  placed  in  a  situation 
of  great  hardship  if  he  is  to  be  liable  to  an  indictment  for 
not  executing  the  warrant,  and  to  an  action  if  he  do  exe- 
cute it.]  In  CoUett  v.  Lard  Keith,  2  East,  260,  in  justifying 
a  trespass  under  the  process  of  a  foreign  court,  a  plea  which 


and  the  same  hath  been  refused  or  sons  acting  in  his  aid,  for  any  sucb 
neglected  for  the  space  of  six  days  cause  as  aforesaid,  without  making 
after  such  demand;  and  in  case  the  justice  or  justices  who  signed 
after  such  demand  and  compliance  or  sealed  the  said  warrant  defend- 
therewith,  by  shewing  the  said  ant  or  defendants,  that,  on  produc- 
warrant  to  and  permitting  a  copy  ing  or  proving  such  warrant  at  the 
to  be  taken  thereof  by  the  party  trial  of  such  action,  the  jury  shall 
demanding  the  same,  any  action  give  their  verdict  for  the  defendant 
•hall  be  brought  against  such  con-  or  defendants,  notwithstanding  any 
stable,  headborough,  or  other  offi-  defect  of  jurisdiction  in  such  justice 
cer,  or  against  such  person  or  per-  or  justices,  &c. 

VOL.  IV.  X 
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1841.  ojoly  stated  the  court  abroad  was  governed  by  foreign  laws, 
that  the  pn^rty  seised  was  within  its  jurisdiction,  that 
certain  legal  proceedings  were  had,  according  to  such 
foreign  laws,  against  the  property  in  question  in  such  court, 
having  competent  jurisdiction  in  that  behalf,  et  taliter  pro- 
cessom,  &c.,  that  the  defendant  was  ordered  by  the  said 
court,  having  competent  authority  in  that  behalf,  to  seise 
the  property,  was  held  bad  as  being  too  general,  and  not 
giving  the  plaintiff  notice  whether  the  defendant  justified 
as  an  officer  of  the  court  or  party  to  the  cause,  or  of  what 
nature  the  charge  was,  or  by  whom  instituted,  or  what  the 
order  of  seizure  was,  whether  absolute  or  quousqne  ftc. 
''  How  far,''  said  Lawrence,  J,,  "  the  law  is  to  be  carried 
in  favour  of  the  officers  of  courts  in  this  or  any  other 
country,  or  how  far  it  is  necessary  to  state  facts  which  ahew 
that  the  proceedings  were  within  the  jurisdiction  of  the 
several  courts,  are  questions  which  I  shall  not  at  present 
particukrly  inquire  into.  There  may  perhaps  be  a  distino- 
tion,  as  contended  for,  between  justifications  pleaded  onder 
the  process  of  foreign  courts,  and  such  justifications  under 
our  own  courts ;  and  it  may  be  sufficient  in  the  former  case 
to  allege  more  generally  the  subject-matter,  and  that  the 
parties  were  within  the  jurisdiction,  than  in  justifying 
under  the  process  of  inferior  courts  in  this  country ;  in 
which  case  it  is  necessary,  not  merely  to  shew  generally 
that  they  had  jurisdiclion  over  the  subject-matter,  but  to 
state  what  the  jurisdiction  was,  and  then  (Ukge  such  facts 
as  may  enable  the  sigferior  court  to  judge  whether  the  court 
Jielowhadjurisdictionoft/te  cause  or  not"  Evans  Y.Munkky, 
4  Taunt.  48,  is  to  the  same  effect.  Nothing  appears  on  the 
face  of  this  plea  to  enable  the  court  to  judge  whether  the 
justices  who  granted  the  warrant  were  acting  within  the 
scope  of  their  authority :  it  is  mere  matter  of  recital. 

Channelly  Serjeant,  contra. — ^The  plea  not  having  been 
specially  demurred  to,  it  will  be  enough  if  it  be  good  in 
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substance.  The  34th  section  of  the  statute  gives  the  1^^" 
snirejor  the  same  powers,  remedies,  and  privileges  for  morrbll 
levying  and  recovering  the  highway  rate,  as  the  over-  maI'tin. 
seers  of  the  poor  have  by  law  for  the  recovery  of  any 
rate  made  for  the  relief  of  the  poor.  The  defendant 
acting  in  aid  and  assistance  of  the  surveyor,  any  defence 
the  latter  would  have  equally  extends  to  him :  and,  had  this 
been  trespass,  he  would  clearly  have  been  within  the  pro- 
tection of  the  statute  24  Geo.  2,  c.  44,  s.  6.  Fletcher  v. 
WUkins,  6  East,  283,  where  the  statute  wa^  held  not  to 
apply  to  actions  of  replevin,  was  the  case  of  an  avowry. 
Lord  EUenborough  there  notices  some  earlier  authorities 
where  the  contrary  had  been  held,  and  particularly  a  case 
otPeargon  v-  Roberts,  Willes,  668,  where  Lord  Chief  Justice 
Willes  distinguished  between  a  replevin  by  plaint  or  man- 
datory writ  to  the  sheriff,  to  have  the  goods  again,  which 
he  stated  not  to  be  within  the  statute,  and  replevin  by 
action  to  recover  damages:  but  his  lordship  repudiates 
that  distinction.  In  replevin,  which  is  a  proceeding  on 
the  part  of  the  plaintiff,  in  the  first  instance,  to  recover 
the  possession  of  the  goods,  where  the  defendant  claims  a 
return,  he  is  an  actor,  and  stands  in  a  different  situation 
from  that  of  an  ordinaiy  defendant.  Here,  however,  the 
defendant  does  not  claim  a  return  of  the  goods :  he  pleads 
in  bar,  as  he  must  in  many  cases  do — Ck>m]ms's  Digest, 
Pkader  (8  K.  12.)  Whatever  might  be  the  case  if  the 
action  were  against  the  justices  who  signed  the  warrant, 
the  constable  is  at  all  events  protected,  nothing  appearing 
on  the  face  of  the  warrant  to  shew  that  they  issued  it 
without  jurisdiction.  In  The  Marshabea  Case,  10  Rep. 
76,  it  is  said,  that,  ''if  a  justice  of  the  peace  makes  a 
warrant  to  arrest  one  for  felony  who  is  not  indicted, 
though  the  justice  errs  in  making  the  warrant,  yet  he  who 
makes  the  arrest  by  virtue  of  that  warrant  shall  not  bo 
punished  by  writ  of  false  imprisonment,  because  he  is 
judge  of  the  cause.''    So,  in  Hill  v.  Bateman,  1  Str.  710, 
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1B41.        upon  a  conTiction  for  destrojrmg  game^  the  justice  who 
ikfoRRBLL      committed  the  man  to  piison  when  he  had  goods  snffi- 
V*  dent  to  defiray  the  penalty,  was  held  to  be  liable  in  an 

action  of  false  imprisonment;  but  the  constable  was  held 
to  be  justified.  The  case  of  PahUer  t.  7%e  Liverpool 
Gat'Ught  Company,  3  Ad.  &  E.  483,  6  N.  &  M.  736,  very 
closely  resembles  the  present  case.  There,  by  a  statute 
establishing  a  gas-light  company,  it  was  enacted,  that,  if 
any  person  should  refiise  or  neglect,  for  ten  days  after 
demand,  to  pay  any  rent  due  from  him  to  the  company 
for  the  supply  of  gas,  such  rent  should  be  recovered  by 
the  company  or  their  derk  by  warrant  of  any  justice  of 
peace  for  the  town,  &c.,  and  it  should  be  lawful  for  the 
company,  or  their  derk,  or  any  person  acting*  under  their 
authority,  with  such  warrant,  to  levy  the  sum  so  due  by 
distress  and  sale  of  the  goods  of  the  party  so  neglecting  or 
refusing  to  pay,  or  the  same  might  be  recovered  by  action, 
&c.  In  trover  for  distraining  the  plaintiff's  goods  under  a 
warrant  issued  by  a  justice  without  previously  summoning 
and  hearing  the  party  to  be  distrained  upon,  the  company 
justified  under  the  warrant,  and  stated  that  it  was  issued 
on  the  complaint  of  their  collector,  and  that  he,  by  virtue 
of  it  and  under  their  authority,  seized  the  plaintiff's  goods 
for  the  purpose  of  levying  a  sum  owing  by  him  to  them, 
and  duly  demanded  according  to  the  act :  and  it  was  hdd 
that  the  warrant,  although  it  would  have  protected  the 
clerk  or  an  officer ,  was  no  justification  to  the  company, 
they  not  having  acted  in  obedience  to  it,  but  having  put  it 
in  force  as  parties.  Lord  Denman,  C.  J.,  after  stating  the 
warrant  to  be  illegal,  proceeded  as  follows : — ^''But  then 
the  question  is,  whether  the  warrant,  though  improperly 
issued,  will  protect  these  parties.  A  warrant  is  a  justifi- 
cation to  officers,  because  they  are  not  to  canvas  the  leffoUty 
of  the  process  they  have  to  execute.  Acts  of  parliament  have 
been  passed  for  their  protection  founded  on  that  prindple; 
and  it  is  a  just  one ;  for,  it  would  be  absurd  that  an  officer 
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charged  with  the  execution  of  a  warrant  should  have  to  pause        1841. 
and  consider  whether  it  was  regularly  issued  or  not.    But      morrell 
here  the  parties  relying  on  the  warrant  are  not  officers ;  it  *^' 

is  not  even  the  clerk  of  the  company  who  justifies,  hut  the 
company  themselves  who  allege  that  their  clerk,  acting 
under  their  authority^  and  hy  their  command,  took  the 
goods  hy  virtue  of  the  warrant.  The  case,  therefore,  is 
like  those  where  the  question  has  been,  not  whether  an 
officer  was  justified,  but  the  parties  who  set  him  in  motion. 
The  decision  in  Webb  v.  Batchehur,  1  Vent.  273,  Freem. 
396,  403,  457,  488,  limits  itself  to  the  principle  that  an 
officer  is  not  liable  for  executing  an  irregular  warrant ;  a 
doctrine  also  laid  down  by  Powell,  B.,  in  Gwinne  v.  Poole, 
2  Lutw.  935, 1560.  Those  cases  would  have  resembled  the 
present,  if  the  defendants  there  had  been  parties  interven- 
ing between  the  magistrate-  and  the  officer,  and  justifying 
themselves  for  employing  the  officer  to  act  under  the 
warrant.''  That  case  distinctly  raises  the  question  whether 
a  constable  acting  in  obedience  to  a  warrant,  is  liable  in 
trover  for  any  defect  or  want  of  jurisdiction  in  the  justices 
granting  it.  Assuming  replevin,  where  the  defendant  jus- 
tifies and  does  not  avow,  to  be  in  the  same  position  in  this 
respect  as  trespass,  the  same  rule  will  apply  to  it  as  to  an 
action  of  trover.  In  Selby  v.  Bardons,  3  B.  &  Ad.  1,  the 
only  qaestion  was  whether  de  injurift  was  a  form  of  repli- 
cation adapted  to  the  action  of  replevin.  In  Ladbroke  v. 
James,  Willes,  199,  the  plea  set  up  a  judgment  of  a  court 
of  limited  jurisdiction,  in  which  case  it  is  necessary  to 
state  those  facts  that  give  the  court  jurisdiction:  that 
case,  therefore,  has  no  application.  Here,  the  warrant 
being  good  on  the  face  of  it,  the  defendant  was  bound  to 
execute  it :  it  was  no  part  of  his  duty  to  criticize,  or  to 
question  the  jurisdiction  from  which  it  emanated. 

Ludlow,  Serjeant,  in  reply. — It  is  quite  clear  that  neither 
the  justices  nor  the  surveyor  could  justify  the  act  com- 
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1841.  plained  of  under  this  warrant  without  shewing  on  the  hce 
of  the  plea  that  the  party  whose  goods  were  distrained  was 
an  occupier  and  had  been  duly  assessed :  and  there  is  no 
pretence  for  saying  that  the  constable  stands  in  any  better 
position.  If  a  general  plea  of  this  sort  is  good  without 
diewing  that  the  justices  had  jurisdiction  over  the  subject- 
matter,  the  acts  for  the  protection  of  constables  were  un- 
necessary. The  constable  is  bound  to  ascertain  the  juris- 
diction. ''  The  justices/'  says  Lawrence,  J.,  in  Welch  v. 
Nash,  8  East,  394,  "  cannot  give  themselves  jurisdiction  in 
a  particular  case  by  finding  that  as  a  fact  which  is  not  the 
fact.'' 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  eoort. 
This  was  an  action  of  replevin  for  seizing  and  detaining 
two  stacks  of  wheat,  the  property  of  the  plaintiff.  The 
defendant  pleaded  a  plea  in  justification  of  the  seizing  and 
detaining  the  same,  vii.  that,  after  the  passing  of  the  5  & 
6  Will.  4,  intituled  an  act  to  consolidate  and  amend  the 
laws  relating  to  highways  in  England,  two  of  his  late  Ma- 
jesty's justices  for  the  county  of  Kent  residing  within  and 
acting  in  and  for  the  division  of  the  county  therein  men- 
tioned, made  and  issued  their  warrant,  which  the  plea  set 
out  in  terms,  the  same  being  a  warrant  addressed  to  the 
surveyors  of  the  highways  of  Hawkhurst,  in  the  county  of 
Kent,  and  to  the  constable  of  Hawkhurst,  reciting  that 
Morrell,  an  occupier  of  lands  in  Hawkhurst,  was  duly  rated 
to  the  repair  of  the  highways  of  the  parish  in  a  certain  sum 
therein  mentioned,  which  had  been  duly  demanded  of  him, 
and  which  he  had  refused  to  pay ;  and  that  he  had  been 
summoned,  and  had  not  appeared :  and  the  warrant  there- 
fore directed  them  to  levy  the  amount  by  distress  and 
sale.  The  plea  then  averred  that  the  defendant  was  con- 
stable of  Hawkhurst  within  the  said  division,  and  that 
Ayerst  and  Durrant  mentioned  in  the  warrant  were  sur- 
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reyoTB  of  the  highways;  and  that  Morrell  named  in  the        1841. 
warrant  was  the  plaintiff  in  the  action ;  and  so  justified 
under  the  warrant  as  acting  hy  the  desire  and  in  aid  and 
assistance  of  Ayerst  and  Dorrant. 

To  this  plea  of  justification  there  was  a  general  demurrer, 
and  joinder  thereto. 

Upon  the  argument  it  was  contended,  on  behalf  of  the 
plaintiff,  that  the  plea  was  bad,  being  neither  a  plea  au- 
thorised by  the  statute,  nor  a  plea  that  was  good  at  com- 
mon  law. 

Upon  the  first  point,  we  are  of  opinion  that  this  plea  is 
neither  in  form  or  substance  a  plea  under  the  statute^ 
The  statute,  by  s.  84,  gives  the  surveyor  the  same  powers, 
remedies,  and  privileges  as  the  overseers  of  the  poor  have 
by  law  for  the  recovery  of  any  rate  made  for  the  relief  of 
the  poor.  And,  admitting  that  the  constable  acting  in 
aid  of  the  overseer  would  come  within  the  benefit  of  this 
dause,  and  that,  according  to  the  case  of  Gins  v.  Damg^ 
2  Lutw.  1179,  a  plea  which  concludes  that  the  distress 
was  made  by  virtue  of  the  statute  of  Elizabeth,  is  good 
under  the  statute,  though  it  does  not  follow  the  precise 
words  of  the  act;  yet,  in  this  case,  the  plea  has  no  such 
allegatioa  in  substance,  but,  on  the  contrary,  avoids  all 
refierence  to  the  authority  of  the  statute,  except  in  stating, 
tiiat,  in  point  of  time,  the  warrant  was  granted  after  the 
statute  5  &  6  Will.  4,  c.  50,  came  into  operation.  Neither 
is  the  present  plea  equivalent  to  such  plea  under  the  sta- 
tute in  point  ef  substance  and  effect;  for,  under  the  plea 
given  by  the  statute,  the  defendant  must  have  proved  at 
the  trial  that  the  justices  granted  their  warrant  upon  a 
subject-matter  within  their  jurisdiction,  wlach  the  present 
plea  neither  alleges  nor  requires. 

The  question,  therefore,  secondly  above  stated  must  be 
considered,  viz.  whether  this  is  a  good  plea  at  common 
law,  that  is,  where  a  constable  justifies  a  trespass  under  a 
warrant  directed  to  him  under  the  hands  and  seals  of  two 
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1841.        justices,  whether  it  is  sufficient  simply  to  state  in  the  plea 
MoR&ELL      ^^^^  ^^^  ^^  justices  did  grant  their  warrant  under  their 
V'  hands  and  seals  against  the  goods  of  the  plaintiff  directed 

to  the  defendant ;  that  they  were  justices  of  the  peace  of 
the  county;  and  that  the  defendant  was  a  constable  of  the 
county ;  which  is  the  whole  of  the  allegation  contained  in 
this  plea :  or  whether  the  plea  must  also  state  the  tact  or 
facts  which  shew  the  subject-matter  to  which  the  warrant 
relates  to  have  been  within  the  jurisdiction  of  the  jostices 
granting  the  warrant. 

There  is  great  difficulty,  at  first  sight,  in  reconciling  the 
cases  which  have  been  brought  in  review  before  the  conrt. 
It  is  clear,  from  all  the  cases,  that  neither  the  justices  who 
issued  the  warrant  in  question  nor  the  surveyors  who  set 
the  justices  in  motion  could  have  justified  the  act  done 
under  the  warrant,  without  alleging  that  the  party  rated 
was  an  occupier  and  had  been  duly  assessed;  for,  no 
distinction  can  in  this  respect  exist  between  the  highway- 
rate  and  the  poor-rate ;  and  the  cases  are  express,  that,  if 
a  person  is  assessed  to  the  relief  of  the  poor  who  is  not  by 
law  liable,  and  his  goods  are  taken  by  warrant  of  distress, 
an  action  of  trespass  will  lie  against  the  overseers  levying 
under  the  distress— see  NichoUs  v.  WaOer,  Cro.  Car.  394, 
MUwardv.  Cc^fftn,  2  W.  Black.  1331,  or  against  the  magis- 
trates who  issued  the  warrant — see  Lord  Amherst  v.  Lord 
Somen,  2  T.  R.372,  Beavor  v.  Price,  3  B.  &  Ad.  409 :  and 
the  ground  of  these  dedsions  appears  firom  what  is  said  in 
NichoUs  V.  Walker,  viz.  ''that  the  magistrates  have  but  a 
particular  jurisdiction  to  make  warrants  to  levy  rates  well 
assessed.^' 

But  it  is  contended,  on  the  part  of  the  defendant,  that 
the  officer  to  whom  the  warrant  is  directed,  stands  in  a  dif- 
ferent position  firom  either  the  magistrates  or  the  sur- 
veyors ;  that  he  knows  nothing  but  what  the  warrant  dis- 
closes; and  that,  if  no  want  of  jurisdiction  appears  upon 
the  face  of  the  warrant,  he  stands  protected  by  the  war- 
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rant  for*  what  he  does  nnder  it.  And  The  Marshabea  1841. 
Case,  10  Co.  76^  is  relied  on  for  this  purpose,  where  it  is  morull 
said,  that,  ''  if  a  justice  of  the  peace  makes  a  warrant  to 
arrest  one  for  felony  who  is  not  indicted,  though  the  jus- 
tice errs  in  making  the  warrant,  yet  he  who  makes  the 
arrest  by  virtue  of  that  warrant  shall  not  be  punished  by 
writ  of  false  imprisonment,  because  he  (that  is,  the  jus- 
tioe)  is  judge  of  the  cause/'  which  point  is  cited  and 
relied  upon  in  the  case  of  fFebb  y.  Batchelour,  1  Vent.  273. 
And  the  case  of  HiU  v.  Bateman,  Str.  710,  is  also  relied  on, 
where,  upon  a  conviction  for  destroying  game,  the  justice 
who  committed  the  man  to  prison,  when  he  had  goods 
sufficient  to  defiray  the  penalty,  was  held  to  be  liable  in  an 
action  of  false  imprisonment ;  but  the  constable  was  held 
to  be  justified.  So  also,  in  fFebb  y.  Baichehwr^  1  Vent.  273, 
where  the  defendant  justified  under  a  warrant  of  a  justice  to 
distrain  for  not  performing  statute-duty  on  the  roads,  and 
the  objection  was  that  he  ought  to  have  been  summoned 
before  the  distress  warrant  was  granted,  it  is  said  by  the 
court  *^  that  the  officer  that  executes  the  warrant  (though 
unduly  made  for  the  cause  alleged)  is  not  answerable,  for 
he  is  not  to  judge,  but  to  execute  the  matter,  it  being 
within  the  jurisdiction  of  a  justice  of  the  peace.  And  in 
the  case  of  Painter  v.  The  Liverpool  G€u4ighi  Company, 
3  Ad.  &  E.  433,  6  N.  &  M.  736,  the  same  doctrine  was 
expressly  laid  down  by  the  court. 

But,  notwithstanding  the  inference  to  be  derived  from 
these  cases,  we  think  the  sounder  construction  is,  that,  in 
the  case  of  a  justification  at  common  law  by  a  constable 
under  the  warrant  of  a,  justice  of  the  peace,  the  plea  is 
bad  which  does  not  shew  the  justice  had  jurisdiction  over 
the  subject-matter  upon  which  the  warrant  is  granted.  If, 
at  the  common  law,  the  constable  might  have  justified 
under  the  warrant  simply,  and  independent  of  the  consi- 
deration whether  the  justice  who  issued  it  had  jurisdiction 
or  not,  there  would  swelj  have  been  no  necessity  for  the 
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1841.        enactment  contained  in  the  6th  section  of  the  24  Geo.  2, 
MoRKBLL      ^*  ^'  ^^^'  ^  ^'^^  demand  of  the  wairantj  the  acticm  is 


^'  brought  against  the  constable  without  making  the  jnstice 

of  peace  defendant,  the  jury  shall  give  their  Terdiet  for  the 
defendant^  "  notwithstanding  any  defect  of  juiiadietion  in 
the  justice  of  the  peace;''  and,  if  such  action  be  broi^t 
jointly  against  them  both,  then,  on  proof  of  sndi  warrant 
the  jury  shall  find  for  such  constable,  ''  notwithstanding 
such  defect  of  jurisdiction :''  a  provision  which  necessarily 
implies,  as  it  appears  to  us,  that,  at  common  law,  and  be- 
fore the  statute,  the  want  of  jurisdiction  in  the  justice 
took  away  the  protection  of  the  constable  who  executed 
the  warrant.    And  we  take  the  law  on  this  subject  to  be 
correctly  lud  down  in  the  second  resolution  in  the  caae  of 
7%e  Marshahea,  before  referred  to,  vis*  ''  And  a  difference 
was  taken  where  a  court  has  jurisdiction  of  the  canae,  and 
proceeds  inverse  ordine,  or  orroneoualy ;  there,  as  to  the 
party  who  sues,  or  the  ofBcer  or  the  minister  of  the  court 
who  executes  the  precept  or  process  of  the  court,  no  action 
lies  against  them.    But,  where  the  court  has  not  jurisdic- 
tion of  the  cause,  there  the  whole  proceeding  is  coram  non 
judice,  and  actions  wiU  lie  against  them  without  any 
regard  of  the  precept  or  process;  and  therefore  the  sttd 
rule  cited  by  the  other  side,  sc.  '  Qui  juss&  judidia  ali* 
quod  feceret  (but,  when  he  has  no  jurisdiction,  non  est 
judex)  non  videtnr  dole  male  fedsse,  quia  parere  necesse 
est,'  was  well  allowed ;  but  it  is  not  of  necessity  to  obey 
him  who  is  not  judge  of  the  cause,  no  more  than  it  is  a 
mere  stranger."    And  the  application  of  this  distinction 
may  explain  the  ground  of  the  decisions  before  refimed 
to,  and  on  which  the  defendant  has  relied;  for,  in  those 
eases,  it  appears,  the  justice  had  a  general  jurisdiction  over 
the  subject-matter,  but  had  proceeded  inverse  cnrdine, 
granting  the  warrant  before  the  summons;  whereas,  in 
the  present  case,  so  far  as  appears  by  the  plea,  the  jus- 
tices had  no  jurisdiction  whatever.    And  there  are  cases 
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whicli  have  expressly  decided  that  the  officer  is  liable  for  ld41. 
executing  the  warrant,  where  the  magistrate  granting  it  morrell 
has  no  jurisdiction.  Such  is  that  of  Shergold  v.  Holhway, 
Str.  1002^  where  it  was  resolved  'Hhat  a  justice  has  no 
power  to  grant  a  warrant  to  apprehend  the  party  for  re« 
fusing  to  pay  wages  due  to  a  servant^  he  can  only  issue  a 
summons ;  and  that  a  warrant  expressly  to  arrest  the  party 
will  not  justify  the  officer,  there  being  no  pretence  for 
such  a  jurisdiction/'  So  also,  in  Raokefs  Case,  5  Co.  99.  b., 
where  the  defendant  justified  the  taking  by  authority  of  a 
commission  of  sewers  directed  to  B.  S.  and  others,  because 
one  Carter  was  assessed  to  every  acre  for  repairing  of  a 
bank,  &c.,  for  the  non-payment  of  which  he  took  the  dis- 
tress. On  special  verdict,  the  distress  was  held  to  be  bad, 
because  Carter  alone  was  assessed,  whereas  all  the  lands  in 
the  level  ought  to  have  been  assessed.  So  that,  in  this 
case,  though  the  commissioners  had  jurisdiction  to  make 
an  assessment,  yet  the  warrant  granted  upon  the  particu- 
lar assessment  was  held  no  justification  to  the  party  exe- 
cuting it.  In  Brotone  v.  Cdmpton,  8  T.  R.  428,  which  was 
an  action  against  the  sheriff  for  an  escape,  where  the  jus- 
tices had  dischai^d  an  insolvent  debtor  under  the  37 
Geo.  8,  c.  112,  at  an  Adjourned  Session  held  after  the 
passing  of  the  act,  but  being  the  adjournment  of  a  Ses- 
sion  originally  held  before  it  passed,  it  was  ruled  that  they 
had  no  jurisdiction,  and  that  the  sheriff  (i.  e.  the  officer)* 
was  liable.  And  the  case  of  T%e  Queen  v.  Bumaby,  Lord 
Rayrn.  900,  is  strong  to  shew,  that,  in  the  opinion  of  the 
judges  who  decided  it,  where  justices  of  the  peace  have  no 
authority  to  convict,  but  nevertheless  they  proceed  to 
convict  and  to  grant  their  warrant,  though  the  warrant  is 
good  on  the  face  of  it,  the  officer  who  executes  it  is  liable. 
And,  lastly,  in  the  case  of  The  Company  of  Margate  Pier  v. 
Hdmam,  3  B.  &  A.  266,  the  observations  of  Lord  Tenter- 
den  are  express  to  the  point,  that,  where  the  act  of  the 
justice  in  granting  a  warrant  is  invalid,  all  persons  who 
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act  in  the  execution  of  the  warrant  will  act  without  any 
authority,  though  it  is  otherwise  where  the  proceedings 
are  irregular  only. 

Upon  these  grounds  it  appears  to  us,  that  where  a  limited 
authority,  and  a  limited  authority  only,  is  given,  as  in  the 
present  case,  if  the  party  to  whom  such  authority  is  given 
extends  the  exercise  of  his  jurisdiction  to  ohjects  not 
within  it,  his  warrant  will  he  no  protection  to  the  officer 
who  acts  under  it;  and  that,  hy  necessary  consequence, 
where  the  officer  justifies  under  a  warrant  so  granted  by  a 
court  of  limited  jurisdiction,  he  must  shew  that  the  war- 
rant was  granted  in  a  case  which  fell  within  such  limited 
jurisdiction ;  and  that  the  present  plea  containing  no  suffi- 
cient allegation  to  bring  the  case  within  the  jurisdiction 
of  the  justices,  is  bad ;  and  that  there  must  be  judgment 
on  such  plea  for  the  plaintiff. 

Judgment  for  the  plaintiff  (58). 


(58)  In  an  action  of  false  impri- 
•onment  i^gainst  constables  who  had 
carried  the  plaintiff  to  gaol  on  a 
justice's  warrant  for  non-payment 
of  arrears  on  an  order  of  mainte- 
aance  (under  the  49  Geo.  3,  c  68, 
s.  3),  the  following  objections  were 
taken  to  the  validity  of  the  warrant 
— first,  that,  though  purporting  to 
be  made  on  a  hearing  at  which  the 
plaintiff  was  present,  the  warrant 
had  not  been  made  then,  but  sus- 
pended for  a  month  after  (to  give 
the  plaintiff  an  opportunity  of  con- 
sulting his  friends),  and  that  it  was 
issued  at  the  end  of  the  month,  on 
the  plaintiff's  default  after  fresh  de- 
mand, without  further  hearing,  and 
when  the  plaintiff  was  in  a  different 
county  from  that  in  which  the  jus- 
tice acted — secondly,  that  (the  war- 
rant being  indorsed  by  a  justice  of 
the  county  in  which  the  plaintiff 


was)  the  indorsement  did  not  pur- 
port to  be  made  upon  such  proof 
on  oath  as  tiie  statute  24  Geo.  2, 
c.  55,  s.  1,  requires,  nor  was  it 
shewn  by  evidence  that  such  proof 
had  been  given : — Held,  that,  as- 
suming these  objections  to  be  valid 
they  resolved  themselves  into  a  de- 
nial of  juritdictioH,  and  that  the 
warrant,  though  made  wUkoutjwu- 
diction,  entitied  the  constables  to  the 
benefit  of  the  statute  24  Geo.  2,  c44, 
s.  6.  Atkins  v.  Kilby,  1 1  Ad.  &  E. 
777, 4  P.  &D.  145.  In  Andrews  v. 
Marris,  1  Ad.  &  £.,  N.  S.,  S,  1  Gale 
&  D.  268,  the  serjeant  executing 
process  illegally  issued  by  the  com- 
missioners under  a  court  of  requests 
act,  was  held  not  to  be  liable  in 
trespass,  though  the  clerk  of  the 
court  who  issued  the  process  teas 
liable.  And  in  Carratt  v.  Morley^ 
1  Ad.&£.,N.S.,  18, 1  Gale&D275, 
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1841. 


Chase  and  Another  v.  Goble. 


Thursday, 

UNov,  26th, 
PON  the  trial  of  an  issue  under  the  interpleader  act.  Where  a  rule 

a  verdict  was  found  for  the  plaintiffs.  The  court,  in  Easter  npon  anisiiue 
Term  last,  made  absolute  a  rule  for  a  new  trial  as  to  a  part  ^roSa^r  Iw-t 
of  the  property  sought  to  be  recorered,  on  payment  of  costs  i»  "n»de  abso- 

_        ,,-,'  ^,  ^11         ^-«riA         rkA^     lute  on  payment 

by  the  defendant :  see  Chase  t.  Goble  ante,  vol.  3,  p.  245.  of  costs  by  the 
The  defendant  not  having  drawn  up  that  rule,  though  re-  i*[er1rbiillid 

to  draw  up  the 
rale  promptly. 


peatedly  urged  so  to.  do — 


Wilde,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  to  discharge  that  rule. 


CharmeU,  Serjeant,  now  shewed  cause,  upon  an  affidavit 
which  stated  that  the  drawing  up  the  rule  was  delayed  in 
consequence  of  the  defendant's  attorney  having  been  in* 
formed  that  the  copyright  of  the  paper  called  The  Inde- 
pendent and  the  types  and  printing  establishment  thereto 


it  vas  alio  held  that  the  want  of  ju- 
rifldiction  in  the  commissionen  did 
not  render  the  officer  liable,  and 
that  he  was  bo  only  where  the  pro- 
oen  was  defective  on  the  face  of  it 
Lord  Denman,  in  delivering  the 
judgment  of  the  court  in  the  last- 
mentioned  case,  says  :  *^  The  war- 
rant being  without  legal  authority, 
they  [the  commissionen]  are  liable 
in  trespass  for  the  imprisonment 
which  ensued.  The  warrant  itself 
was  objectionable  and  void,  not 
truly  describing  the  court  of  re- 
quests, nor  following  a  style  and 
form  prescribed  by  the  act.  This 
ought  to  be  considered  as  the  act  of 
their  clerk,  not  of  themselves ;  but 
they  would  have  been  liable  for  the 
excess  of  jurisdiction,  however  per- 
fect the  form  of  the  warrant  might 


have  been.  This  defect  in  the  war- 
rant, however,  deprives  the  officer 
of  a  justification  which  he  would 
have  poseessed  if  it  had  been  cor- 
reety  or  even  mbttantialfy  good. 
In  that  case,  the  recent  decision  of 
this  court  in  Andrews  v.  Morris, 
would  have  applied;  but,  as  the 
warrant  here  was  such  as  no  law 
authorized,  it  can  be  considered  as 
no  more  than  waste  paper,  and  can 
afford  no  justification.  There,  the 
officer  was  misled  by  the  clerk  fur- 
nishing him  with  a  warrant  good  in 
form,  and  issued  according  to  the 
practice  of  the  court,  though  the 
cause  was  beyond  its  jurisdiction. 
Here,  the  cause  was  beyond  the 
jurisdiction,  and  the  warrant  was 
contrary  to  the  practice." 
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1841.  belonging,  which  were  included,  together  with  the  house- 
hold goods  and  furniture  of  Wheeler,  in  the  three  several 
bills  of  sale  made  and  executed  by  Wheeler  to  the  plaintiffs 
in  this  cause,  had,  by  the  authority  of  the  plaintiffs,  been 
sold  for  1933/.  12^.,  exclusive  of  the  household  goods  and 
furniture  of  Wheeler;  that  the  deponent  had  been  in- 
formed and  believed  that  the  said  sum  of  1933/.  12s,  so 
produced  by  such  sale  as  aforesaid,  was  more  than  suffi- 
cient to  pay  and  discharge  the  principal  and  interest  due 
upon  and  by  virtue  of  the  aforesaid  three  several  bills  of 
sale  to  the  plaintiffs ;  and  that  these  facts  had  only  come 
to  his  knowledge  within  the  present  month.  The  learned 
Serjeant  submitted  that  this  affidavit  sufficiently  excused 
the  delay. 

Wilde,  Serjeant,  contra,  insisted  that  the  dday  was  alto- 
gether unjustified  by  any  statement  contained  in  the  affi- 
davit. 

Per  Curiam. — The  excuse  is  not  sufficient:  the  rule 
must  therefore  be  made  absolute. 

Rule  absolute. 
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Chapman  v.  Gxoeoe  Datib.  Thursday^ 

TJV09,  25IA. 
HIS  iFas  au  action  upon  an  I.  O.  U.  for  20/.    The  To  warrant  an 

plaintiff  having  failed  to  go  to  trial  at  the  first  sitting  at  against  a  party 
Westminster,  in  Easter  Term  last,  pursuant  to  notice,  the  f®'  °<>*  *"«»**: 

'  '  ^  ing  pursuant  to 

defendant  in  Trinity  Term  obtained  a  rule  nisi  for  judg-  a  subpcena,  it 

i*  •       mi  •         1  J  •     i_  J  must  be  made 

ment  as  m  case  of  a  nonsuit.   This  rule  was  discharged  on  oat  to  the  satis. 
the  plaintiff's  giving  a  peremptory  undertaking  to  try  at  ^^  ^^t^b 
the  first  sitting  in  the  present  term.    The  cause  was  called  non-attendance 

^  ^  ^  ^as  the  result 

on  for  trial  on  the  11th  instant;  but,  m  consequence  o^  of acontemp- 
the  absence  of  one  Edward  Byrne  Davis,  the  defendant's  ^f^  p^!^ 
brother,  and  another  person,  whom  the  plaintiff  had  sub-  ^^^'^^^'^^ 
poenaed  for  the  purpose  of  proving  the  defendant's  hand-  a  material  and 
writing,  the  plaintiff  was  advised  to  withdraw  the  record,  ness  (59). 
On  the  12th,  the  defendant  obtained  a  rule  for  judgment  upJnml'au., 
as  in  case  of  a  nonsuit,  the  plaintiff  not  having  tried  accord-  ^l  plaintiff 

^   '  *  ^  subpoenaed 

ing  to  his  imdertaking.    On  the  16th —  three  witnesses, 

Tis.  the  defend, 
ant's  brother, 

Bompas,  Serjeant,  for  the  plaintiff,  obtained  a  rule  nisi  Jjj  ^{^^^»^ 
for  an  attachment  against  Edward  Byrne  Davis  for  not  at-  clerk,  in  order 

,  to  prove  his 

tending  pursuant  to  his  subpoena. — ^The  affidavits  upon  handwriting. 
which  the  motion  was  founded  stated  the  above  facts,  and  ;„  ui^iist  for" 
also  that  E.  B.  Davis  was  a  material  and  necessary  witness.  *^®  }^  ^^' 

^  vember,  when 

all  the  wit- 
_^,  «_  «         ^^,  _       nesses  were  in 

Aicherley,  Serjeant,  now  shewed  cause,  upon  the  amda-  attendance,  bat 

it  was  not 
called  on  until 
tihe  following  morning,  when,  the  defendant's  brother  and  his  clerk  not  bdng  in  attendance, 
and  the  other  witness  declining  to  state  when  asked  whether  or  not  he  could  prove  the  defend- 
ant's handwriting,  the  plaintiff,  by  the  advice  of  counsel  (Uiough  under  a  peremptory  under- 
taking to  try),  withdrew  the  record.  On  the  12th  November,  the  defendant  obtained  a  rule 
absolute  for  judgment  as  in  case  of  a  nonsuit.  The  court  discharged  (but  without  costs)  a  rule 
for  an  attadunent  against  the  defondant's  brother  for  not  attending  pursuant  to  his  subpoena- 
he  swearing  that  hu  absence  was  the  result  of  a  misapprehension  as  to  the  probable  time  at 
which  the  canse  would  be  called  on,  and  not  of  any  intentional  disregard  of  the  process  of  the 
court;  and  the  witness  who  foot  in  attendance  swearing  that  he  could  have  proved  the  defend- 
ant's  handwriting,  and  that  the  plaintiff's  attorney  had  the  means  of  knowing  that  fact. 

(59)  But  see  Scholes  v.  Hilton,  question  is,  whether  the  witness  is 
10  M.  &  Welsby,  15,  where  Lord  shewn  to  have  treated  the  process 
Ahinger,  C.  B.,  says  that  the  ioie     of  the  court  with  contempt. 
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184L        Tit  of  E.  B.  Davis,  wliich  stated  that  he  was  subpoenaed  on 
the  8th  NoTember  instant  to  attend  at  Westminster-Hall, 
on  the  10th,  and  so  firom  day  to  dajnntil  the  canse  ahoold 
be  tried,  to  give  evidence  for  the  plaintiff:  that  he  aoocnrd- 
ingly  attended  on  that  day  at  the  ChdldhaU,  Westminster, 
bnt  the  canse  did  not  come  on  for  trial;  that,  when  be  left 
the  oonrt  on  that  day,  at  aboat  half-past  three  o'clock,  ht 
teas  gwen  to  wukrHaul  that  the  canse  wonld  stand  No.  7 
or  8  in  the  list  for  the  following  day;  that  he  attended  at 
the  same  place  on  the  11th  November  at  eleven  o'clock  in 
the  forenoon,  and  was  then  told  that  the  cause  had  been 
called  on,  bnt  the  record  withdrawn  in  consequence  of  his 
absence ;  that  two  other  witnesses  had  been  subpoenaed  for 
the  same  purpose  (viz.  to  prove  the  plaintiff's  handwriting, 
one  of  whom  (Jones,  the  derk  to  the  defendant's  attorney) 
was  there :  and  that  his  (E.  B.  Davis's)  non-attendance 
was  not  the  result  of  any  want  of  respect  for  the  court  or 
of  any  collusion  with  the  defendant,  but  of  a  misapprdien- 
sion  engendered  by  the  information  he  had  received.   Jones, 
the  derk  to  the  defendant's  attorney,  also  swore,  that  he 
was  present  when  the  canse  was  called  on,  and  ready  to  be 
examined;  that  he  was  well  acquainted  with  the  defendant's 
handwriting;  and  that  such  feet  must  have  been  known  to 
the  plaintiff's  attorney,  as  he  (Jones)  and  the  defendant 
had  made  a  joint  affidavit  in  the  cause. — ^This  is  an  appli- 
cation of  a  criminal  nature,  and  not  a  proceeding  whereby 
the  plaintiff  seeks  to  recover  compensation  for  any  injury 
he  may  have  sustained :  and  the  court  will  not  attach  a 
party  for  not  attending  at  one  place  when  the  writ  re- 
quires his  attendance  at  another.   [Tindo/,  C.  J. — ^We  can- 
not alter  the  forms  of  writs  on  account  of  the  accidental 
circumstance  of  there  being  at  present  no  Nisi  Prius 
court  in  Westminster- Hall  for  the  trial  of  our  causes  in 
term  time.    Proper  notice  is  given  to  jurors  and  wit- 
nesses.]     To  warrant  the  issuing  of  an  attachment,  there 
must  have  been  some  contempt,  some  wilful 
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of  the  process  of  the  court.  In  Blandford  v.  De  Tastef,  6  1841. 
Taunt.  260,  1  Marsh.  42,  the  court  refused  an  attachment 
against,  a  witness,  who,  being  subpoenaed  without  parti- 
cular notice  when  the  cause  would  come  on,  in  the  course 
of  his  third  day^s  attendance  left  the  court  to  attend  to 
urgent  business,  although  the  cause  was  tried  in  his  ab- 
sence and  the  plaintiff  nonsuited  in  consequence.  Sir 
James  Mansfield  thus  lays  down  the  rule :  ^'  If  a  witness, 
firom  an  ill  motive,  or  from  negligence  and  inattention,  ab* 
sent  himself,  it  is  a  contempt;  for,  a  person  who  receives  a 
process  of  the  court  is  bound  to  obey  it:  but  I  do  not  think, 
that,  under  the  circumstances,  this  gentleman  is  guilty  of 
a  contempt:  he  shews  his  willingness  to  obey  by  attending 
two  days  and  part  of  a  third :  and  a  person  who  serves  a 
subpoena  does  no  more  than  is  reasonable  in  telling  the 
witness  when  he  is  expected  to  be  called.^'  And  in  The 
Kmg  V.  Sloman,  1  Dowl.  618,  it  was  held  that  an  attach- 
ment will  not  be  granted  against  a  witness  for  not  obeying 
a  subpcfena,  where  he  has  reasonable  ground  for  believing 
that  he  will  not  be  wanted.  Nor  will  an  attachment  be 
granted  unless  it  appears  clearly  that  the  testimony  of  the 
party  was  necessary — Dicaa  v.  Lawson,  I  C.  M.  &  B.  934, 
3  DowL  427  (60). 

Bampas,  Serjeant,  in  support  of  his  rule. — It  appears 
firom  the  affidavits  that  three  hostile  witnesses  were  sub- 
pcenaed  on  the  part  of  the  plaintiff  for  the  purpose  of  prov-> 
ing  the  handwriting  of  the  defendant,  viz.  his  brother,  his« 
clerk,  and  his  attomey^s  clerk;  and  that  the  latter  only 
appearing  when  the  cause  was  called  on,  and  he  refusing, 
when  asked,  to  state  whether  or  not  he  could  prove  the 
handwriting,  the  plaintiff's  counsel  judged  it  more  prudent 

(60)     See    Taylor   v.   Willans,  5  Dowl.  754 ;  Fairah  v.  Keat,  6 

4  M.  &  P.  60 ;   Home  v.  Smith,  Dowl.  470 ;  Davis  v.  Lovell,  4  M. 

6  Taunt  9,  1  Marsh,  410;  Tinley  &  Welsby,  679,  7  Dowl.  178. 
V.  Porter,  2  M.  &  Welsby,  122, 
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1341.  to  withdraw  the  record.  [Thidal^  C  3. — Yoa  might  have 
put  him  in  the  witness-box:  a  nonsnit  would  not  have 
pbu^ed  you  in  any  worse  situation  than  the  withdrawal  of 
the  record.  To  entitle  yon  to  an  attachment^  yon  should 
shew  that  the  party  whom  you  seek  to  attach  was  a  mate* 
rial  and  necessary  witness.  At  present  I  am  not  satis- 
fied that  he  was.]  Whether  or  not  the  wiUiess  has  been 
guilty  of  contempt  must  not  depend  upon  whether  the 
plaintiff's  counsel^  in  causing  the  record  to  be  withdrawn, 
exercised  a  sound  discretion  or  otherwise :  and  a  witness  is 
not  to  be  permitted  to  speculate  upon  the  value  of  his  evi- 
dence to  the  party  who  subpoenaes  him.  DicoM  t.  Laumm 
was  a  totally  different  case  from  the  present :  there  the 
process  of  the  court  was  used  for  the  mere  purpose  of  an- 
noyance to  the  party ;  and  it  was  apparent  to  the  court 
that  he  could  have  given  no  evidence  that  would  in  the 
slightest  degree  have  availed  the  plaintiff. 

TiNDAL^  C.  J. — If  in  this  case  it  had  appeared  that  the 
party  had  wilfully  misconducted  himself,  and^  in  eontempt 
of  the  process  of  the  courts  purposely  absented  himself^  we 
should  not  have  inquired  whether  or  not  he  was  a  material 
and  necessary  witness^  or  whether  the  plaintiff  had  sus- 
tained any  injury  or  inconvenience  in  consequence  of  his 
non-attendance.  But  it  seems  to  me  that  the  ftottf  has^ 
to  some  extent  at  least,  relieved  himself  from  the  charge 
of  wilful  contempt  and  disobedience  of  the  process  of  the 
court.  It  is  therefore  incumbent  on  the  plaintiff  to  make 
out  that  he  was  a  material  and  a  necessary  witness,  and 
that  injury  has  resulted  to  him  from  his  non-attendance. 
Two  courses  of  proceeding  were  open  to  the  plaintiff  when 
he  found  that  one  only  of  the  three  vritnesses  who  had  been 
subpoenaed  for  the  purpose  of  proving  the  defendant's  hand- 
writing was  present — either  to  withdraw  the  record,  or  to 
rely  on  the  chance  of  what  that  one  witness  might  be  able 
or  willing  to  prove.    I  agree  that  the  plaintiff  was  not 
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bound  to  pimae  the  latter  course  if  by  so  doing  he  might  1841. 
have  been  at  all  prgndiced.  Bat  it  does  not  appear  that 
he  could  have  been  placed  in  a  worse  position :  at  the  most 
he  conid  only  have  been  nonsuited;  and  he  was  then 
under  a  peremptory  undertaking  to  try.  By  adopting  the 
attematiTe  he  did,  the  plaintiff  has  left  it  in  doubt  whether 
he  might  not  safely  have  proceeded  to  try  the  cause.  Be- 
sides, it  is  sworn  by  the  person  who  was  in  attendance  to 
pre  evidence,  that  he  could  if  called  have  proved  the  de- 
fisudanf  s  handwritings  and  that»  firom  a  circumstance  he 
mentions,  the  plaintiff's  attorney  knew  or  had  the  means 
of  knowing  that  fiftct*  I  therefore  think  this  rule  must  be 
discharged. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  Undoubtedly 
the  party  against  whom  this  application  is  made  has  been 
guilty  of  a  degree  of  negligence  that  has  in  some  instances 
been  visited  with  punishment.  But  at  the  same  time  I 
cannot  say  that  he  appears  to  have  exhibited  a  wilful  dis- 
obedience or  contempt  of  the  process  of  the  court :  he  gave 
his  attendance  during  the  whole  of  the  first  day,  and  he 
was  in  court  by  eleven  o'clock  on  the  second  day.  The 
process  of  attachment  is  properly  adapted  only  to  the  main- 
tenance of  the  dignity  of  the  court.  The  plaintiff  in  this 
case  seems  to  have  been  conscious  that  he  had  not  a  very 
good  cause  of  action:  he  appears  to  have  been  forced  on  by 
a  motion  for  judgment  as  in  case  of  a  nonsuit;  and,  when 
the  cause  was  called  on,  notwithstanding  he  was  under  a 
peremptory  undertaking  to  try,  he  withdrew  tike  record. 
And  now,  when  a  rule  absolute  for  judgment  as  in  case  of 
a  nonsuit  has  been  obtained,  he  makes  no  attempt  to  get 
that  set  aside,  but  prefers  taking  the  chance  of  an  attach- 
ment. Under  these  circumstances^  I  do  not  think  we 
ooght  to  help  him.  If  he  brings  his  action  against  the 
witness,  he  must  be  prepared  to  shew  that  he  has  sustained 
damage  in  consequence  of  his  fisdlure  to  attend. 

t2 
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1841.  EmsKiNs^  J. — ^Although  &r  ficom  sstiBfied  tint  the  party 

^j;^  bas  raiBciently  deued  himself  from  the  charge  of  negii- 
genoe  and  inattentioii^  I  do  not  think  it  is  aoi^paient  that 
aoch  negligeaoeand  inattention  arose  firinn  any  wilfal  con- 
tempt ci  the  process  of  the  conrt :  and,  that  being  so,  die 
court  may  grant  or  withhold  an  attachment  as  seems  to 
them  best  calculated  to  meet  the  justice  €i  the  case.  Pos- 
sibly the  conrt  might  haTe  assisted  the  plaintiff,  had  the 
Implication  appeared  to  them  bon&  fide  and  necessary. 
But,  though  the  plaintiff  must  have  known  that  the  con- 
sequence of  Ids  withdrawing  the  record  would  be  that  the 
defendant  would  obtain  a  role  absolute  for  judgment  as  in 
case  ci  a  nonsuit,  he  prefers  that  course,  and  then  makes 
no  attempt  to  get  hiB  peremptory  undertaking  enlaiged. 
I  therefore  do  not  think  he  is  entitled  to  any  indulgence 
or  assistance  firom  the  conrt. 

Maulb,  J. — ^I  am  also  of  opinion  that  this  rule  should 
be  dischaiged,  the  plaintiff  having  fidled  to  make  out  either 
any  intention  on  the  part  of  the  witness  to  treat  the  pro- 
cess with  disrespect,  or  that  he  has  sustained  loss  in  con- 
sequence of  the  non-attendance  of  the  witness.  In  all  pro- 
bability the  plaintiff  thought  a  motion  for  an  attachm^it 
the  best  course  he  could  adopt  in  order  to  recoup  himself 
the  costs  of  the  action.  The  principle  upon  which  we  dis- 
pose of  this  rule  is  precisely  that  which  was  acted  upon  by 
the  court  of  Queen's  Bench  in  the  case  of  I%e  Qaeea  t. 
Lord  John  Su9$ett,  7  Dowl.  693,  where  it  was  held  that  an 
attachment  will  not  be  granted  against  a  witness  for  dis- 
obedience to  a  subpoena  duces  tecum,  unless  it  dearly  ap- 
pears that  the  party  absented  himself  or  withheld  the  docu- 
ments, in  defiance  and  contempt  of  the  court.  Patteson, 
J.,  there  says :  ''  It  is  laid  down  in  all  the  books,  that  the 
court  will  not  grant  an  attachment  unless  a  dear  case  of 
contempt  is  made  out.  Now,  here,  so  far  firom  that  being 
the  case,  both  the  parties  were  actually  in  court,  and  the 


Bompaa,  Serjeant^  then  moyed  for  a  rule  nisi  to  set  aside 
the  judgment  and  to  enlarge  the  peremptory  undertaking, 
on  payment  of  costs. 

TiNDAL,  C.  J. — ^You  may  take  a  rule  if  you  think  fit ; 

but^  coming  so  late,  I  think  you  are  putting  yourself  in 

hazard. 

The  rule  was  not  drawn  up. 
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documents  were  brought  into  court,  but,  when  called  for,  1841. 
they  were  not  produced :  and  so  there  certainly  was  not 
a  complete  obedience  of  the  writ :  but  it  is  one  thing  to 
disobey  a  writ,  and  another  to  be  g^ty  of  a  contempt, 
which  implies  always  an  intentional  defiance  of  the  process 
of  the  court.  Here,  there  does  not  appear  to  have  been  the 
least  intention  to  disobey  the  process  of  the  court ;  nor  is 
there  the  least  ground  to  support  the  application  now  made 
to  us  for  an  attachment,  as  it  does  not  even  appear  that 
the  plaintiff  has  suffered  any  damage  at  all.''  I  agree  with 
the  irest  of  the  court  in  thinking  that  we  ought  to  leave  the 
plaintiff  to  his  remedy  by  action.  But,  as  the  witness  did 
not  obey  the  writ  with  such  diligence  as  he  ought  to  have 
done,  I  think  the  rule  should  be  discharged  without  costs. 

Bule  discharged  without  costs. 
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I^:&  Nash  v.  Swinbcen. 


T] 


On  the  2nd  ±  HIS  was  an  action  of  trover  to  reoover  the  value  of 
tice  of  trial  mJ  Certain  aole-skins  with  which  the  defendant  had  been 
2l^he"t«^wL  entroated  by  the  phdntiff  for  the  purpoae  of  aale.  The 
delivered  to  th«  defendant  pleaded— first,  not  guilty— secondly,  thi^  the 
of  the  defend-  plaintiff  was  not  posaeaaed^thkdly^  leave  and  liceiiie; 
the  derk*!^  whereupon  iarae  was  joined.  On  the  2nd  November  in- 
Ihrdtd^^  stant,  an  amended  issue  was  dehveied  to  a  derk  in  the 
4^er  term.        office  of  the  defendant's  attomies,  indorsed  with  a  notice 

On  the  6th,  the 

defendant  was  of  trial  for  the  first  sitting  in  the  present  term.  Neither 
formed  tbat'the  oo^uisel  nor  attorney  appearing  for  the  defendant,  tiie 
^^,^^^^^   canse  was  on  the  12th  instant  tried  as  an  undefended  canse, 

tried  m  the  ' 

next  week:  and  and  a  vcrdict  fouud  £ar  the  plaintiff  for  28iL 

on  the  10th  the 
defendant's  at- 

^^  ^tTa  Taffourd,  Serjeant^  on  a  former  day,  obtained  a  rule  call- 
notice  to  pro-     ing  upon  the  plaintiff  to  shew  cause  why  the  verdict  should 

dnce*    Neither 

eonnaei  nor  at-  uot  be  Set  asidc  and  a  new  trial  had^  on  payment  of  eostt. 
l;;;^^^;:  The  mle  was  obtained  upon  the  affidavit  of  a  derk  to 
^n^Z'  ^^      ^^  defendant's  attomies.  who  deposed,  that  he  had  had 

ISth,  the  canae  '  *^       ^ 

was  tried  as  an  the  management  and  conduct  of  the  defence  to  the  action; 
canae,  and  a  tiiat,  wheu  the  issue  wss  ddivercd  to  him  on  the  2nd  in- 
^"^the  pbd^ffs  stant,  he  read  the  notice  of  trial  as  a  notice  for  the  sittings 
^The  court      qft^  term :  that,  on  the  6th  instant,  he  saw  the  defendant 

refused  to  grant    *  '  * 

a  new  trial  on  on  the  Subject  of  the  action,  and  informed  him  that  it  wss 
cottsTupon  an  Unnecessary  for  the  present  to  prepare  for  the  defence,  ss 
affidarit  by  the   ^he  notice  of  trial  was  for  the  sittings  after  term;  that  it 

derk  stating  his  °  ' 

misapprehen-  wss  not  Until  the  12th,  whcu,  iu  oonscquencc  of  informa- 
Uce  of  trial,  and  tiou  he  received  firom  the  counsd  who  had  appeared  for 
I^^IHdl^^  the  plaintiff,  he  referred  again  to  the  notice  of  trial,  that 
mdmeedby  }^^  discovered  his  mistake;  and  that  the  d^fiauhmi  had  been 
ke  ike  drfmd^  odvised  by  counsel  that  he  the  defendant  had  a  good  defence 
drfemee  io^tke  ^^  ^^  octum  on  the  merite,  and  which  the  deponeni  verilf 
^^^     beBeced  to  be  true  J' 

wkiektke  de- 

ffmaii  vmiff  k^Uevedto  be  true. 
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Wilde,  Serjeant,  shewed  cause,  upon  affidavits  which 
stated,  that,  two  days  hefore  the  trial,  a  notice  to  produce 
certain  letters  and  documents  was  served  upon  the  defend- 
ant's attomies  and  also  upon  the  defendant  himself;  and 
that  the  defendant  was  on  the  6th  instant  personally  in- 
formed that  the  trial  would  take  place  in  the  then  next 
week. — ^The  learned  Seijeant  submitted,  that  it  was  clearly 
settled  that  negligence  on  the  part  of  the  defendant's  at-* 
tomey  or  his  clerk  is  no  sufficient  ground  for  depriving  the 
plaintiff  of  his  verdict — Moody  v.  Dick,  4  N.  &  M.  848; 
Breach  v.  Casierton,  4  M.  &  P.  867,  7  Bing.  224 ;  GwUt  v. 
Crawley,  1 M.  &  Scott,  229,  8  Bing.  144 :  and  he  remarked 
upon  the  absence  of  an  affidavit  by  the  defendant  himself, 
and  upon  the  loose  and  unsatisfactory  manner  in  which 
merits  were  sworn  to. 


1841. 


Talfourd,  Seijeant,  in  support  of  his  rule. — This  is  an 
application  entirely  to  the  discretion  of  the  court.  The 
action,  it  is  to  be  observed,  is  trover  (61),  with  a  plea  put- 
ting in  issue  the  plaintiff's  right ;  the  attomies'  derk,  there- 
fore, might  readily  suppose  that  the  cause  was  not  one 
likely  to  be  tried  in  Term  time. 

TiNDAL,  C.  J. — I  do  not  think  this  is  a  case  in  which 
we  ought  to  interfere.  The  mis-reading  of  the  notice  of 
trial  delivered  with  the  issue  was  an  act  of  very  gross  care- 
lessness.   Besides,  it  seems  the  defendant  himself  had  an 


(61)  Watson  v.  Reeve,  6  Scott, 
783,  5  New  Cases,  112,  was  an  ac- 
tion of  trover.  There,  the  cause, 
which  stood  seventh  in  the  paper 
(three  of  the  preceding  causes  he- 
ing  marked  "  withdrawn,"  and  the 
other  three  between  the  same  par- 
ties), was  called  on  at  11  o'clock 
in  the  morning.  The  defendant's 
attorney  had  not  instructed  coun- 


sel ;  hut  one  of  the  defendants  (a 
sheriff's  officer)  was  in  court  at  the 
time,  and  made  no  objection  to  the 
cause  proceeding.  A  verdict  hav- 
ing been  found  for  the  plaintiff  for 
7l,f  the  court  refused  to  grant  a 
new  trial— even  on  the  terms  of 
costs  being  paid  by  the  defendant's 
attorney,  as  had  been  done  in  De 
Roufigny  v.  Peale,  3  Taunt.  484, 
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intimation  penonaUy  conveyed  to  him  on  the  6th,  that  his 
cause  would  be  tried  in  the  coarse  of  the  following  week. 
And  two  days  before  the  first  sitting  in  term  the  de- 
fendant's attornies  were  served  with  a  notice  to  produce. 
This  at  least  ought  to  have  put  them  upon  inquiring  why 
the  pkdntifF  was  proceeding  so  promptly.  Breach  v.  Coi- 
iertan  and  Qwiii  v.  Orawley  must  govom  this  case.  Then, 
such  an  affidavit  of  merits  as  we  have  here  I  never  saw  be- 
fore :  the  clerk  believes  that  some  counsel,  on  a  case  the 
contents  of  which  are  not  surmised,  has  advised  the  de- 
fendant that  he  has  a  good  defence  to  the  action  on  the 
merits  1 


Maulb,  J. — ^The  clerk  does  not  even  pledge  his  belief  as 
to  merits,  nor  does  he  state  that  he  had  the  sole  manage- 
ment of  the  defence. 

Rule  discharged. 


In  re  Mart  Anne  Tatlob. 

lALFOURD,  Serjeant,  moved  that  the  proper  officer 
might  be  directed  to  file  of  record,  pursuant  to  the  3  &  4 
Will.  4,  c.  74,  the  certificate  of  the  acknowledgment  of 
Mrs.  Mary  Anne  Taylor,  the  wife  of  Captain  Taylor  of  the 
East  India  Company's  48th  regiment  of  infiintry,  taken  at 
a  place  called  Cuddapah  in  the  presidency  of  Madras,  and 
that  the  certificate  might  be  amended  in  its  date,  by  sub- 
stituting 1841  (the  date  of  the  deed)  for  1840. 

The  commission  was  directed  to  several  officers  of  the 
regiment,  and,  amongst  them,  to  Lieutenant-Colonel  Leg- 
gett  and  Captain  Oordon,  by  whom  the  acknowledgment 
was  taken.  The  affidavit  verifying  the  certificate  was 
made  by  Captain  Gordon :  and,  to  supply  the  want  of  a 
certificate,  Cap/otn  Gordon  made  another  affidavit 


Thundajff 
Nov.  25M. 

The  court  per- 
mitted a  certi- 
ficmte  of  ac- 
knowledgment 
under  the  8  8t 
4  Wilt  4,  c  74, 
to  he  filed,  al- 
though Che  affi- 
davit to  excuse 
the  want  of  a 
notarial  certifi- 
cate (which  was 
•worn  by  one 
of  the  commit- 
•loners  taking 
the  acknow- 
ledgment,  and 
was  in  other 
respects  suffi- 
cient) erro- 
neously stated 
that  the  affida- 
vit vtrifying 
the  certificate 
was  sworn  hy 
the  Mtt  comwimioner,  when  in  fact  it  was  sworn  by  the  deponent  himself. 
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as  fellows: — ''W.  Oordon,  captain,  &c.,  makeih  oath  and  1841. 
saith,  that  Jateph  Legjfetty  Lieutenant-Colonel  of  the  Hon.  ^^^  " 
East  India  Company's  48th  regiment  of  infiintry,  on  the  ^aby  anus 
26th  Febmary,  1841,  was  sworn  in  the  presence  of  this 
deponent  to  the  truth  of  the  affidavit  hereunto  annexed 
[the  affidavit  verifying  the  certificate,  which  had  in  fact 
been  sworn  by  Captain  Gordon  himself  and  not  by  Colonel 
Leggett],  by  and  before  C.  H.  Hallett,  Esq.,  and  that  the 
said  C.  H.  Hallett  is  a  justice  of  the  peace,  and  as  such  is 
qualified  to  administer  oaths,  and  that  the  name  Joseph 
Leggeit  subscribed  to  the  affidavit,  and  also  the  name 
C.  H.  Hallett  subscribed  to  the  jurat  thereof,  are  of  the 
respective  proper  hands- writing  of  the  said  Joseph  Leggett 
and  C.  H.  Hallett,  and  were  respectively  signed  by  them 
in  the  presence  of  this  deponent ;  and  this  deponent  fur- 
ther saith  that  there  is  no  notary  public  residing  nearer 
than  Madras,  nor  does  this  deponent  believe,  from  inquiry 
made  by  tins  deponent,  that  there  is  one  resident  within 
fifty  miles  of  Cuddapah  aforesaid/' 

The  affidavit  upon  which  the  application  was  founded, 
stated  that  the  deponent  had  been  informed  and  verily 
believed  that  the  48th  regiment  had  been  stationed  at 
Cuddapah,  in  the  presidency  of  Madras,  in  the  East  Indies, 
and  that  the  said  regiment  had  received  orders  to  move, 
and  had  moved,  as  the  deponent  believed,  to  Hydrabad  in 
the  East  Indies  aforesaid,  a  distance  of  five  hundred  miles 
firom  Cuddapah;  and  that  Lieutenant-Colonel  Leggett,  one 
of  the  commissioners  who  took  the  acknowledgment  of 
Mary  Anne  Taylor  was  very  likely  soon  to  quit  the  said 
regiment  on  leave  of  absence ;  and  that,  from  the  distance 
of  the  station  of  the  said  regiment  from  England,  and  the 
length  of  time  required  to  communicate  between  the 
places,  it  would  be  very  difficult,  and  almost  impossible  to 
get  together  the  same  parties  as  were  present  at  the  taking 
of  the  said  acknowledgment,  so  that  the  errors  in  the 
taking  of  the  said  acknowledgment  could  not  be  rectified. 

VOL,  IV,  T  5  *  * 
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In  re 

Mary  Ann* 

Tatlok. 
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The  learned  Serjeant  submitted  that  the  seoond  afiSda^it 
of  Captain  Grordonj  though  it  erroneously  stated  the  affi-* 
davit  verifying  the  certificate  to  have  been  sworn  by 
Lieutenant-Colonel  Leggett,  yet  it  sufficiently  shewed 
(which  was  the  only  material  part  of  it)  that  the  gentle- 
man before  whom  the  affidavit  of  verification  was  sworn 
was  duly  qualified  to  take  affidavits. 

TiNPALj  C.  J. — Utile  per  inutile  non  vitiatur.  The 
second  affidavit  was  evidently  prepared  on  the  supposition 
that  the  former  would  be  sworn  by  the  co-commissioner, 
Lieutenant-Colonel  Leggett,  and  by  some  inadvertence 
(which  under  the  circumstances  we  may  hold  excusable) 
it  was  not  altered,  as  it  should  have  been,  when  Captain 
Gordon  became  the  deponent.  Inasmuch,  however,  as 
Captain  Gordon's  second  affidavit  contains  an  allegation 
that  the  party  before  whom  the  first  was  sworn  was  pro- 
perly  qualified  to  take  affidavits,  I  think  it  may  be  filed. 


The  rest  of  the  court  concurring — 


Bule  granted. 


Fridojf^  Beid  v.  Forge. 

Abr.  lOM.      Q 

Where  the  at*    OHEE,  Serjeant,  moved  to  enter  up  judgment  on  an  oU 
tri"vfarriuirof  I't^arr&nt  of  attorney.  There  was  no  affidavit  of  the  attesting 

attorney  could 
not  be  found  9 
judgment  waa 
allowed  to  be 
entered  up  on 
an  affidavit  that 
the  defendant 
bad  acknow- 
ledged hii  lia. 
bilitj  and  ad- 
mitted the 
handwriting 
of  the  witnetSy 
being  informed 
of  the  purpose 
for  which  such 
admitfion  waa  required 


witness:  but  it  was  sworn  that  inquiries  had  been  made  at 
the  address  mentioned  in  the  attestation,  and  at  other  places, 
and  that,  notwithstanding  considerable  diligence  had  been 
used,  the  attesting  witness  could  not  be  found;  and  it  was 
fdso  sworn  that  the  defendant  had  acknowledged  his  liability 
and  admitted  the  handwriting  of  the  attesting  witness,  be- 
ing informed  of  the  purpose  for  which  such  admission  was 
required. — Under  these  circumstances,  the  learned  Seijeant 
submitted  that  the  plainti£f  had  shewn  enough  to  entitle 


FOMD. 
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him  to  judgment:  he  cited  LuAng  y.  JBaifie^  2  B.  &  P.  85j  1841. 
and  Yimg  v.  Showkr,  2  Dowl.  566.  In  the  fonner  of  these  ^^^^ 
cases  it  was  held^  that,  if  A.  agree  to  acknowledge  an  (dd 
warxttit  of  attorn^  given  by  him  ''so  as  to  enable  B.  to 
enter  up  judgment  thereon/^  judgment  may  be  entered  up 
under  a  judge's  order,  without  an  affidavit  of  the  subscrib- 
ing witness:  and  in  the  latter,  that,  where  the  attesting  wit* 
ne89.ft>  a  warrAntof  altomey  is  tiie  clerk  of  the  attorney 
prepaong  .it,  the  want  of  his  affidavit,  on  signing  judg-» 
ment^  is,  Sufficiently  supplied  by  that  of  his  master  verify- 
ing  the  haiidrWiitkig  of  his  derk  and  of  the  defendant,  and 
statiilg  that  th^  former  haa  absconded  and  cannot  be 
found*  . 

Pb&  Cubiam. — ^We  think  enough  is  shewn  to  dispense 
with  the  affidavit  of  the  iitkesting  witness. 

Rule  absolute. 


Bawdbn  and  Another  v.  Howell.  Thmday, 

Y\^  Nov.  25M. 

JLlEBT  by  the  payees  against  [the  maker  of  a  prcmiissory  a  promitaory 

note  for  SO/L,  dated  the  24(h  October,  }839,  payable  at  two  T^^tl^^ 

montiia'  date,  to  tiie  phintiff  Bawden  and  one  (diaries  ^^^^' 

VreWiai  {by  name)  or  order.  adfance  to  the 

maker  out  of 

The  defiendant  pleaded — first,  that  he  did  not  make  the  the  fundi  of  a 
note — secondly,  that,  before  and  at  the  time  of  the  making  {nroUed  p^-"^^^ 
of  the  said  promissory  note  in  the  declaration  mentioned,  *^^  wm.% 
the  plaintiffii  were  the  trustees  and  members  of  a  certain  c.  28  -.^Heid, 
firiend)^  benefit  or  loan  society  called,  to  wit.  The  St  upon  the^note, 
James's  Joint  Stock  Loan  Ciompany,  constituted  and  exist*  M^lI^r°to  join 
ing  under  and.  by  virtue  and  in  pursuance  of  (amongst  aUthememben 

^7  .     y  .        • .       «  ...     JT^       ®f  t^«  iodety. 

other  rtstutea  m  force  concerning  finendly  societies  m  Eng* 
land  and  Wales)  a  certain  act  of  parliament  made  and 
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1841.  passed  in  a  session  of  parliament  holden  in  the  fifth  and 
sixth  years  of  the  reign  of  his  late  majesty  King  William 
the  Fourth^  intituled  'An  act  for  the  establishment  of  loan 
societies  in  England  and  Wales^  and  to  extend  the  proTi- 
sions  of  the  friendly  societies  acts  to  the  islands  of  Guern- 
sey, Jersey,  and  Man;'  and  that  the  said  society  whereof 
the  plaintiffs  were  such  trustees  as  aforesaid,  just  before 
the  making  of  the  said  note  in  the  declaration  mentioned, 
to  wit,  on  the  24th  October,  1839,  lent  and  advanoed  to 
one  William  Hilton,  at  that  one  time,  a  certain  large  sum 
of  money  exceeding  in  amount  the  sum  of  15/.,  that  is  to 
say,  20L,  contrary  to  the  form  of  the  said  last-mentioned 
statute ;  that  the  defendant  made  the  said  note  in  the  de- 
claration mentioned  and  delivered  the  same  to  the  plain- 
tiSs  for  and  on  account  of  and  as  a  security  to  the  plaintiffs 
as  the  trustees  of  and  for  and  on  behalf  of  the  said  society 
for  the  said  sum  of  20/.  so  lent  and  advanced  by  the  said 
society  to  the  said  William  Hilton  as  aforesaid ;  and  that 
there  never  was  any  other  consideration  or  value  for  his 
the  defendant's  making  the  said  note  or  paying  any  part  of 
the  amount  thereof — ^verification. 

To  the  second  plea  the  plaintiffs  replied  that  the  said 
note  in  the  declaration  mentioned  was  not  made  or  delirered 
by  the  defendant  to  the  plaintiffis  for  or  on  account  of  or 
as  a  security  for  any  money  lent  or  advanced  by  any  so- 
ciety constituted  or  existing  under  or  by  virtue  or  in  pur- 
suance of  the  said  act  of  parliament  in  the  said  second  plea 
in  that  behalf  particularly  mentioned,  in  manner  and  form 
as  the  defendant  had  above  in  Ids  sidd  second  plea  in  that 
behalf  alleged — concluding  to  the  country. 

At  the  trial  before  the  undersheiiff  of  Middlesex,  on  the 
7th  of  October  last,  it  appeared  that  the  plaintiff  Bawden 
and  one  Charles  Frewin,  deceased,  to  whom  the  note  in 
question  was  given,  were  trustees  of  a  loan  society  called 
The  St.  James's  Joint  Stock  Loan  Company,  that  the  note 
was  given  to  secure  the  re-payment  of  a  sum  of  money  ad- 
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yanced  to  one  William  Hilton  out  of  the  funds  of  the  so-         1841. 
defy  of  which  the  plaintiffs  Bawden  and  Frewin  were 
members,  and  that  the  society  was  not  inroUed  pursuant 
to  the  5  &  6  Will.  4,  c.  23  (62).    The  defendant  was  not  a 
member  of  the  society. 

On  the  part  of  the  defendant  it  was  insisted  that  the 
whole  of  the  members  of  the  society  (thirty-four  in  num- 
ber) ought  to  have  been  joined  as  plaintiffs. 

The  undersheriff,  yielding  to  the  objection,  nonsuited 
the  plaintiff. 

Wilde,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  for  a  new  trial. 

Bangm,  Serjeant,  now  shewed  cause. — He  submitted, 
that,  the  society  not  being  within  the  protection  of  the 
statute  5  &  6  Will.  4,  c.  23,  all  the  members  of  the  co- 
partnership ought  to  have  joined  in  the  action :  and  he  re- 
ferred to  Denton  v.  Rodie,  3  Camp.  493,  Leveck  v.  Shafloe, 
1  Esp.  468,  Swan  v.  Steele,  7  East,  210,  Skinner  v.  Stocks, 
4  B.  &  A.  437,  and  Cothay  v.  FenneU,  10  B.  &  C.  671. 

Wilde,  Serjeant,  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J. — The  evidence  in  this  case  does  not  raise 
the  objection  that  has  been  urged ;  for,  it  is  nowhere  shewn 
that  the  persons  composing  the  loan  society  were  partners 
trading  with  the  two  whose  names  appear  upon  the  record. 
Had  the  note  been  given  to  the  company,  the  question  would 

(62)  By  the  1  St  and  2nd  sections  to  make  any  loan  to  any  one  indi* 

persons  forming  societies  for  loans,  vidual  at  any  one  time  exceeding 

desirous  of  having  the  henefit  of  in  amount  the  sum  of  15/.:  pro- 

the  act,  are  required  to  cause  their  Tided,  nevertheless,  that  no  second 

rules  to  be  certified,  deposited,  and  or  other  loan  shall  be  made  to  tiie 

inrolled  at  sessions.     And  by  s.  6  same  individual  until  the  previous 

it  is  enacted  **  that  it  shall  not  be  loan  is  repaid." 
lawful  to  and  for  any  such  society 
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2^^^  have  arisen.  But  here  the  note  is  given  to  two  inctividnsls 
by  name :  and  I  am  at  a  loss  to  see  upon  what  principle  it 
is  that  we  are  called  upon  to  hold  that  aU  the  members  of 
the  society  should  have  been  made  plaintiffs.  The  role  for 
setting  aside  the  nonsuit  must  be  made  absolute. 

CoLTMANj  J. — I  do  not  say  that  the  objection  woidd 
have  availed  had  the  evidence  raised  it. 

MaulEj  J. — I  think  the  case  is  perfectly  firee  firom  doubt 
It  is  a  very  common  thing  for  the  business  of  unincorpo- 
rated companies  to  be  transacted  in  this  manner.  Pofides 
of  assurance  are  usually  signed  by  three  directors:  and 
who  ever  heard  it  suggested  that  the  whole  society  must  sae 
or  be  sued?  The  cases  of  Denion  y.  BoiUe,  8  Camp.  403^ 
and  Leveck  v.  Shqfioe,  1  Esp.  468^  are  in  point. 

Rule  absolute  (63). 

(63)  And  see  Sifkin  v.  Walker,  2  Camp.  308,  Emley  v.  Lye,  15  East, 
7,  Lloyd  V.  Archbowle,  2  Taunt.  324,  and  Mawman  ▼.  Gillet,  2  Taimt. 
325,  n. 
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1842. 
Fetbie  v.  Lamont  and  Another.  Wednetday, 

Jan.  12^4. 

ASE  for  a  malicious  arrest  upon  a  capias  issued  under  in  an  action  on 
a  judge^s  order.  The  dedaration  stated  that  the  defend-  [|J[iid^i7  ^^ 
ants  and  one  John  Matravers^  on  the  80th  January,  1841,  ''i^***'"'  '~!S- 

'  .^  7  J   gl,lg  Q,.  probable 

had  commenced  and  brought  a  certain  action  on  promises  cause  obuining 

against  the  plaintiff  in  the  court  of  our  lady  the  Queen  to  hold  the 

before  the  Barons  of  her  Exchequer  at  Westminster,  and  the  ^jTirwUh'^tt^^'' 

same  then  was  pending  and  undetermined,  and  thereupon  r«a«>o«bi«  or 

^  probable  cauae 

the  defendants,  on  tiie  day  and  year  aforesaid,  not  having  for  believing 

VI  -I'll  ^      \.  f     •  ^        t  ■%         and  not  believ« 

any  reasonable  or  probable  cause  for  believmg,  and  not  be-  ing  that  the 
Ueraig,  that  the  plaintiff  was  then  about  to  quit  England  jS^"f  J^  q"t 
unless  he  should  be  forthwith  apprehended,  but  wrongfully  England,  suing 
and  unjustly  contriying  and  intending  to  imprison,  harass,  and  wrongfully 
oppress,  and  injure  the  plaintiff,  and  maliciously  and  without  ^^ii«^  Me"'  ^ 

pUmUyfto  be 
arrtited  under 
mnd  by  vtrAie  qf  euek  wrii,  and  to  be  thertapfm  in^prieoned^  Sbc^  the  evidence  was,  that  the 

defendants  obtained  a  Judge's  order  and  caused  a  capias  to  be  issued  thereupon that  the 

pbuntiff  was  afterwards  found  in  the  custody  of  the  sheriff— that  one  of  the  defendants,  being 
informed  (in  the  presence  of  the  other)  that  the  plaintiff  was  in  custody  at  their  suit,  observed 
that  they  had  got  him  fast  and  meant  to  keep  him — ^that  an  application  by  the  plaintiff  to  a  judge 
at  chambers  for  his  discharge  from  custody  was  opposed  by  the  defendants — and  that,  on  the 
order  for  his  discharge  as  to  that  writ  being  left  with  the  officer  in  whose  custody  he  was,  he 
was  rdeawd:— Heldt  that  this  was  inffident  to  suatain  the  action  without  proof  of  any  warrant. 
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1842.  mny  reasonable  or  probable  cause^  represented  and  pretend- 
ed to  the  Hon.  Sir  John  Gumeyj  knight^  then  being  a  jndge 
of  one  of  her  Majesty's  superior  courts  of  common  law  at 
Westminster^  to  wit^  of  the  said  court  of  our  lady  the 
Queen  before  the  Barons  of  her  Exchequer  at  Westminster^ 
that  there  then  was  probable  cause  for  beUeving  that  the 
plaintiff  was  about  to  quit  England  unless  he  should  be 
forthwith  apprehended^  and  then  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  caused  and 
procured  the  said  Sir  John  Gurney,  so  being  one  of  the 
said  Barons,  to  make  a  special  order,  whereby  the  said  Sir 
John  Gumey  directed  that  the  plaintiff  should  be  hdd  to 
bail  in  the  said  action  for  275/.,  as  by  the  said  order,  re- 
maining among  the  proceedings  of  the  said  kst-mentioned 
court,  more  fully  appears;  and  the  defendants,  contriving 
and  intending  as  aforesaid,  afterwards,  on  the  day  and  year 
aforesaid,  fidsely  and  maliciously,  and  without  having  rea- 
sonable or  probable  cause  for  believing,  and  not  believing, 
that  the  pkdntiff  was  then  about  to  quit  England  unless 
he  should  be  forthwith  apprehended,  within  the  time  in 
the  said  order  expressed,  sued  out  of  the  said  last-men- 
tioned court,  for  themselves  and  the  said  John  Matravers, 
a  certain  writ  of  our  lady  the  Queen  called  a  writ  <tf  captas, 
directed  to  the  sheriff  of  Middlesex;  by  which  said  writ 
our  said  lady  the  Queen  commanded  the  said  sheriff  that 
he  should  take  the  plaintiff  if  he  should  be  found  in  his 
bailiwick,  and  him  safely  keep  untQ  he  should  have  given 
the  said  sheriff  bail  or  made  deposit  with  him  according  to 
law  in  an  action  on  promises  at  the  suit  of  them  the  de- 
fendants and  John  Matravers,  or  until  the  plaintiff  should 
by  other  lawful  means  be  dischaif;ed  firom  the  said  sheriff's 
custody :  and  the  defendants,  contriving  and  intending  as 
aforesaid,  afterwards,  on  the  day  and  year  aforesaid,  not 
having  any  reasonable  or  probable  cause  for  believing,  and 
not  believing,  that  the  plaintiff  was  then  about  to  quit 
England  unless  he  should   be   forthwith   apprehended. 
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wrongfully  and  maliciously  caused  the  said  writ  to  be^  and  J^^^* 
the  same  then  was  marked  and  indorsed  for  bail  for  275/. ; 
and^  the  said  writ  being  so  marked  and  indorsed  for  bail 
as  aforesaid^  the  defendants  afterwards^  and  before  the  re- 
turn thereof^  to  wit,  on  the  day  and  year  aforesaid,  con- 
triving and  intending  as  aforesaid,  without  having  any 
reasonable  or  probable  cause  for  believing,  and  not  be- 
lieving, that  the  plaintiff  was  then  about  to  quit  Eng- 
land unless  he  should  be  forthwith  apprehended,  wrong- 
fiJiy  and  maliciously  caused  the  plaintiff  to  be  arrested  by 
Us  body  under  and  by  virtue  of  the  said  writ,  and  to  be 
thereupon  imprisoned  and  kept  and  detained  in  prison  for 
the  space  of  ten  days  then  next  following,  and  until  the 
plaintiff,  in  order  to  procure  his  release  and  discharge  from 
the  said  imprisonment,  was  forced  and  obliged  to,  and  on 
the  4th  February,  1841,  did  apply  to  one  of  the  judges  of 
the  superior  courts  at  Westminster,  to  wit,  the  said  Sir 
John  Oumey,  then  being  one  of  the  said  Barons,  for,  and 
obtain,  an  order  on  the  defendants  and  John  Matravers  to 
shew  cause  why  the  plaintiff  should  not  be  discharged  out 
of  custody :  and  such  proceedings  were  thereupon  had  that 
the  said  order  was  afterwards,  on  the  6th  February,  1841, 
by  the  Right  Hon.  Sir  J.  Parke,  knight,  then  being  a 
judge  of  one  of  her  Majesty's  superior  courts  of  common 
law  at  Westminster,  to  wit,  of  the  said  court  of  our  lady 
the  Queen  before  the  Barons  of  her  Exchequer  at  West- 
minster, made  absolute ;  and  the  said  Sir  J.  Parke,  so  being 
such  judge,  then  ordered  that  the  plaintiff  should  be  dis- 
charged out  of  custody ;  as  by  the  said  order,  remaining 
among  the  proceedings  of  the  said  court,  will  more  fully 
appear;  and  the  plaintiff  then  was  discharged  out  of  cus- 
tody accordingly,  and  the  said  imprisonment  and  arrest  of 
the  plaintiff,  and  the  proceedings  under  and  by  virtue  of 
the  said  vnrit,  wholly  ended  and  determined :  whereas,  in 
truth  and  in  finct,  the  defendants,  at  the  times  of  the  pro- 
curing of  the  said  special  order  first  mentioned  to  be  made 

VOL.  IT.  z 
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1842.  aa  aforesaid^  and  of  suing  forth  the  said  writ  of  capias,  and 
of  the  said  arrest  and  imprisonment,  had  not  nor  had 
either  of  them  any  reasonable  or  probable  canae  for  be- 
lieving, and  did  not  nor  did  either  of  them  believe,  that 
the  plaintiff  was  about  to  quit  England  unless  he  should 
be  forthwith  apprehended :  By  means  of  which  said  sere- 
ral  premises  the  plaintiff,  whilst  he  was  so  imprisoned  aa 
aforesaid,  not  only  suffered  great  pain  of  body  and  mind, 
and  was  greatly  exposed  and  injured  in  his  credit  and  cir- 
cumstances, and  was  hindered  and  prevented  firom  per- 
forming and  transacting  his  lawful  affairs  and  busineas  by 
him  during  that  time  to  be  performed  and  transacted,  but 
was  also  forced  and  obliged  to  lay  out  and  expend,  and  did 
necessarily  lay  out  and  expend  divers  large  sums  of  money, 
and  did  then  necessarily  incur  and  become  liable  to  pay 
divers  large  expenses,  costs,  and  charges,  in  the  whole 
amounting  to  50/.,  in  and  about  the  procuring  and  obtain- 
ing of  his  release  from  the  said  arrest  and  imprisonment, 
and  in  and  about  other  the  premises,  and  had  been  and 
was  by  means  of  the  premises  otherwise  greatly  iigiued 
and  damnified. 

The  defendants  pleaded  not  guilty. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
at  Westminster  after  the  last  term.  In  order  to  sustain 
the  allegation  in  the  declaration  ''  that  the  defendants 
caused  the  plaintiff  to  be  arrested  by  his  body  under  and 
by  virtue  of  the  said  writ,  and  to  be  thereupon  imprisoned,'' 
&c.,  the  order  of  Gumey,  B,,  was  put  in,  and  it  was  proved 
that  a  writ  of  capias  was  issued  thereupon  and  lodged  with 
the  sheriff.  No  warrant  was  produced,  neither  was  it 
shewn  that  the  capias  had  been  returned;  and  the  only 
account  given  of  the  warrant,  was,  that  it  was  handed  to 
lone  Winslow,  the  person  who  holds  the  key  of  Slowmsn's 
lock-up  house,  and  that  the  witness  had  looked  ibr  it  at 
Slowman's  house  and  office,  but  was  unable  to  find  it 
Winslow  was  not  called. 
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On  the  part  of  the  defendants  it  was  submitted  that  the  1842. 
non-prodnction  of  the  warrant  was  not  sufficiently  ex-  petrib 
euaed  to  let  in  secondary  evidence.  His  lordship  declined 
to  nonsuit  the  plaintiff,  but  reserved  the  point. 

It  was  then  proved,  that,  the  plaintiff  being  in  custody 
at  Slowman's  lock-up  house,  his  attorney  called  upon  the 
defendants  and  told  them  that  the  plaintiff  was  so  in  cus- 
tody at  their  suit,  when  one  of  the  defendants  (both  being 
present)  observed  that  th^  meant  to  punish  him,  adding 
"  they  had  got  him  fast,  and  would  keep  him.''  It  was 
also  proved  that  the  defendants'  attorney,  by  whom  the 
order  was  obtained  and  the  capias  issued,  attended  before 
Parke,  B.,  to  oppose  the  plaintiff's  discharge ;  that  the  or- 
der for  his  discharge  was  served  upon  Slowman ;  and  that 
the  plaintiff  was  released. 

The  jury  having  found  for  the  plaintiff,  damages  15/. — 

BonqHU,  Serjeant,  moved  to  enter  a  nonsuit. — He  sub- 
mitted that  there  was  no  legal  evidence  that  the  plaintiff 
was  in  custody  at  the  defendants'  suit ;  that  the  warrant, 
which  (its  absence  not  being  satisfisMitorily  explained)  was 
the  only  evidence  to  shew  that  the  officer  had  arrested  the 
plaintiff  under  that  writ,  ought  to  have  been  produced; 
and  that  the  conversation  deposed  to  by  the  plaintiff's  at- 
torney did  not  amount  to  such  an  admission  of  the  fact  as 
would  dispense  with  regular  proof. 

TiNDAL,  C.  J. — ^The  question  in  this  case  is  whether  or  not 
there  was  any  evidence  to  go  to  the  jury  to  satisfy  the  alle- 
gations in  the  declaration,  that  the  defendants,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause, 
procured  a  judge's  order  to  hold  the  plaintiff  to  bail,  and 
afterwards,  fiilsely  and  maliciously,  and  without  having  rea- 
sonahltf  or  probable  cause  for  believing,  and  not  believing, 
that  the  plaintiff  was  about  to  quit  England,  sued  out  a  writ 
of  capias^  and  wrongfully  and  maliciously  caused  the  plaintiff 

z2 


340 


IN  THE  COMMON  PLEAS, 

1842.  ^  to  be  arrested  under  and  by  virtue  of  such  writ,  and  to 
be  thereupon  imprisoned,  &;c.  There  is  no  all^ation  that 
the  defendant  was  arrested  under  any  particular  warrant 
Admitting,  therefore,  that  parol  eridence  could  not  be 
given  of  the  contents  of  the  warrant,  the  question  here  is 
whether  there  was  not  some  evidence  that  the  plaintiff  was 
in  custody  at  the  suit  of  the  defendants  under  the  writ  and 
some  warrant.  It  appears  to  me  that  there  was  evidence 
to  go  to  the  jury.  The  order  was  proved,  and  the  writ  was 
proved :  and  there  was  no  suggestion  that  there  had  been 
any  other  order  or  any  other  writ  against  the  plaintiff  at  the 
defendants'  suit.  Then,  the  plaintiff  being  in  the  sheriff's 
custody,  one  of  the  defendants,  in  the  presence  of  the 
other,  says — "  We  have  got  him  fast,  and  we  mean  to 
keep  him  i"  and  when  the  plaintiff  applied  to  a  judge  by 
summons  to  be  discharged  out  of  custody  on  the  ground 
that  the  order  had  been  improperly  obtained,  the  ddiend- 
ants  opposed  his  discharge — ^the  opposition  being  con- 
ducted by  the  attorney  by  whom  the  writ  was  sued  out 
The  judge  having  ordered  the  plaintiff  to  be  discharged, 
the  order  was  left  with  the  same  officer  in  whose  custody 
he  was  upon  that  writ,  and  the  plaintiff  was  thereupon  re- 
leased. All  this  was  amply  sufficient  to  warrant  the  jury 
in  coming  to  the  conclusion  they  did :  and  I  see  no  ground 
for  disturbing  their  verdict. 

CoLTMAN,  J. — I  am  also  of  opinion  that  there  is  no 
ground  for  this  application.  Had  it  been  neoeaaaiy,  in 
order  to  sustain  this  declaration,  to  shew  a  regular  warranty 
I  should  have  agreed  that  the  eridenoe  was  incomplele. 
But  the  allegation  is,  that  a  writ  of  capias  issued  at  the 
defendants'  suit  upon  a  judge's  order  obtained  by  them, 
and  that  the  plaintiff  was  thereupon  arrested.  All  that 
was  necessary,  therefore,  was,  to  connect  the  custody  of 
the  plaintiff  with  that  writ :  and  I  think  the  evidence  was 
abundantly  sufficient  for  that  purpose.    The  conversation 
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deposed  to  by  the  plaintiff's  attorney^  the  absence  of  any  1842. 
evidence  to  shew  that  there  was  any  other  writ  against  the  pb/r,b 
plamtiff  at  the  suit  of  the  defendants  than  that  under      ,    ». 

liAllONT 

which  he  had  been  arrested^  and  the  proceedings  before 
the  judge  for  obtaining  his  discharge^  all  tend  to  sustain 
the  aUegation  that  the  plaintiff  was  arrested  at  the  suit  of 
the  defendants. 

Eeskine^  J. — I  am  of  the  same  opinion.  It  is  clear 
that  the  plaintiff  was  in  the  custody  of  the  sheriff,  and  the 
defendants  admitted  in  the  conversation  deposed  to  by  the 
plaintiff's  attorney  that  he  was  so  in  custody  at  their 
rait  It  appears  that  the  defendants  obtained  a  judge's 
order  to  hold  the  plaintiff  to  bail,  that  a  writ  of  capias  was 
thereupon  issued,  and  that  the  plaintiff  was  in  the  custody 
of  the  sheriff.  No  evidence  being  given  of  any  other  writ, 
to  what  could  the  jury  attribute  that  custody  but  to  the 
writ  sued  out  at  the  instance  of  the  defendants  upon  thai 
order?  That  clearly  was  primfi  facie  evidence  that  the 
pbuntiff  was  arrested  at  the  suit  of  the  defendants.  Then, 
there  was  the  admission  of  the  defendants  that  they  had 
the  plaintiff  in  custody,  and  the  attendance  of  their  attor- 
ney before  the  judge  to  oppose  his  discharge  from  such 
custody.  I  cannot  conceive  what  further  evidence  could 
be  necessary. 

Maulk,  J. — I  am  also  of  opinion  that  no  rule  should  be 
granted,  on  the  ground  that  it  was  not  necessary  to  prove 
the  existence  of  any  warrant.  All  that  was  necessary 
upon  this  declaration,  was,  to  shew  that  the  defendants  did 
in  fact  arrest  the  plaintiff.  The  production  of  a  warrant 
would  be  one  mode  of  proving  that.  But  I  think  the  evi- 
dence that  was  given  was  rather  better.  A  writ  was  shewn 
to  have  been  issued  at  the  defendants'  suit,  the  plaintiff 
was  in  the  custody  of  the  sheriff,  and  the  defendants  ad- 
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1842. 


Pbteie 

V. 

Lamokt. 


mitted  (on  the  Bummons  taken  oat  by  the  plaintiff  to  ob- 
tain hia  discha]^  from  anch  cnstody  under  that  writ)  that 
the  arrest  made  on  that  writ,  whether  nnder  a  warrant  or 

not,  was  made  at  their  request. 

Bole  refused. 


Saturday, 
Jam.  IStk. 

Under  mn  ia- 
doture  act,  the 
plaiotiir  pre- 
ferred a  cUim 
before  the  oom- 
miMioner  in 
respect  of  cer- 
tain copyhold 
and  freehold 
rightly  and  alto 
a  claim  "  for 
and  in  right  of 
the  whole  of 


Robert  Ivatt  v.  Francis  Mann. 

Before  the  passing  of  the  2  &  8  Vict.  c.  xt,  an  act  fiv 
inclosing  lands  in  the  parish  of  Rampton,  in  the  comity  of 
Cambridge,  two  flocks  had  from  time  immemorial  been 
depastured  upon  the  open  lands  of  the  parish — the  one 
called  ''the  manor  flock/'  which  belonged  to  the  owner  of 
a  £ftrm  called  '' the  manor  farm/'  which  formerly  consisted 
of  about  five  hundred  acres,  but  about  twenty-fiFe  years 
since  was  divided — the  other  called  ''the  town  flock/'  into 

the  aboTc  free- 
hold esute,  and  which  eveiy  occupier  of  ten  acres  of  ploughed  land  in  the 

hoM  whtchlfor-  P^^^  ^^  ^  Tight  to  put  his  shoep.  The  common  rights 
meriy  belonged  jj^  Ramptou,  thirty-six  in  number,  were  enjoyed  by  the 
farm,  AM^M-      owucrs  of  commonable  houses  or  sites  of  commonable 

rate  right  of       .  •     .i.  •  i. 

feedmg  and       nouscs  m  tne  pansh. 

•^^^  JJLIIL  By  *^®  1^*  section  of  the  act  it  was  enacted,  "  that  all 
^tkeeptxcin-  persons  claiming  any  estate,  right,  or  interest  in,  oyer, 
own  uM,  caUed  upou,  or  to  any  lands  and  grounds  in  the  said  parish  of 
flockThaTing  Rsmptou  hereby  authorized  to  be  divided,  allotted,  and 
^'^^^ J  ri'hts'of   ^^o^#  o^  exonerated  from  commonable  or  other  ri^ts 

pasturage  in 

cTery  respect  with  the  town  flock,  over,  in,  and  upon  all  the  open  fields  and  comiDoiia  of  R^ 
and  which  had  been  the  custom  from  time  immemoriaL"  This  latter  branch  of  the  claim  being 
objected  to,  and  the  plaintiff  being  dissatisfied  with  the  determination  of  the  commissioner,  an 
issue  was  settled  by  one  of  the  Masters  in  the  terms  of  that  claim.  At  the  trial  the  judge  (wiA 
the  assent  of  both  parties)  directed  the  issue  to  be  found  for  the  defendant,  reaerring  leave  to 
enter  the  Terdict  for  the  plaintiff,  in  case,  the  right  being  found  by  the  jury  to  be  that  the  plaintiff 
had  a  right  of  common  of  pasture  for  sheep  leiami  and  eouekani  on  tke  land  aow  occiyierf  Jy 
kim  (about  one-third  of  that  which  originally  composed  the  manor  farm),  the  judge  ought  to 
haTe  directed  the  Terdict  to  be  found  for  the  plaintiff;  or,  in  case  the  court  should  think,  that, 
under  the  circumstances,  he  ought  to  have  directed  a  verdict  for  the  plaintiff  under  the  rules  of 
Hilary  Term,  4  Will.  4,  V.,  ss.  4,  5,  6 :— Held,  that  the  Terdict  was  properly  found  for  the 
defendant,  and  that  the  rules  in  question  did  not  apply  to  such  a  case. 
And  the  court  refused  to  permit  the  issue  to  be  amended  and  re-tried. 
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under  or  by  yirtae  of  tUs  act^  shall,  and  they  are  hereby  1842. 
required,  by  themselves  or  their  agents,  to  deliver  their  iy^„ 
respective  claims  in  writing  under  their  hands,  or  the  «• 

hands  of  their  agents,  onto  the  said  commissioner  at  such  Authority  of 
meetings  as  shall  be  held  by  the  said  commissioner  for  commiMloner. 
that  purpose,  distinguishing  in  such  claims  the  several  par* 
ticulars  in  respect  whereof  the  claims  are  made,  and  the 
freehold,  copyhold,  and  leasehold  property  from  each  other, 
and  within  what  manor  the  same  property  and  rights  are 
situate ;  and  no  such  claim  shall  be  received  by  the  said 
oommissioner  after  the  last  meeting  to  be  held  for  that 
purpose  after  due  notice  thereof  given,  and  which  shall  be 
so  expressed  therein  (except  for  some  special  cause  to  be 
allowed  by  the  said  commissioner);  and,  after  the  said 
claims  shall  be  so  received,  the  said  commissioner  shall 
cause  public  notice  to  be  given  on  a  Sunday,  by  affixing 
such  notice  on  some  principal  outer  door  of  the  church, 
and  shall  in  such  notice  appoint  a  time  (at  least  twenty 
days  distant)  and  also  a  place  when  and  where  all  parties 
oonoemed  may  appear  before  him  and  shew  cause  for  or 
against  the  allowance  or  diialloifance  of  the  said  claims; 
and  at  such  meeting  the  said  commissioner  shall  proceed 
to  examine  into  and  settle  and  determine  the  same,  and 
shall  make  such  order  therein  as  to  him  shall  appear  just 
and  equitable ;  and,  in  case  any  doubts  or  difficulties  shall 
arise  respecting  such  claims,  or  any  disputes  or  differences 
shall  happen  between  any  of  the  said  proprietors  touching 
their  respective  rights  or  claims,  or  touching  the  respective 
shares  which  they  or  any  of  them  ought  to  have  in  the 
allotment  hereby  intended  to  be  made,  the  said  commis- 
sioner shall  and  he  is  hereby  required,  by  examination  of 
liitnesses  upon  oath  (which  oath  the  said  commissioner  is 
hereby  impowered  to  administer),  and  by  such  other  evi- 
dence, inquiry,  and  satis&ction  as  to  him  shall  seem  pro- 
per, to  hear  and  determine  the  same,  and  shall  make  such 
order  therein  as  to  the  said  commissbner  shall  appear 
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equitable  and  just ;  whidk  said  order  shall  be  final  and 
conclusive^  unless  any  party  shall  be  dissatisfied  with  the 
determination  of  the  said  commissioner^  and  shall  proceed 
to  try  his  rights  by  an  issue  at  law^  as  hereafter  men- 
tioned/' 

And  by  s.  19^  it  is  further  enacted,  '^  that,  if  any  per- 
son interested  or  claiming  to  be  interested  in  the  said  difi- 
sion,  allotment,  and  inclosure,  shall  be  dissatisfied  with 
any  determination  of  the  said  commissioner  conoemiDg 
any  claim  of  any  right  or  interest  in,  over,  upon,  or  to  the 
lands  or  grounds  hereby  authorized  to  be  divided,  allotted, 
and  inclosed,  or  exonerated  from  commonable  or  other 
rights,  or  concerning  any  objection  to  such  claim,  it  shall 
be  lawful  for  such  person  to  bring  an  action  upon  a  feigned 
issue  against  the  person  in  whose  favour  such  determina- 
tion shall  have  been  made,  within  three  calendar  montht 
next  after  such  determination  shall  have  been  notified  tsi 
vjriting  to  the  person  against  whom  such  determination  shaU 
have  been  made,  or  to  his  known  agent ;  and  thereupon  the 
person  so  dissatisfied  may  proceed  to  a  trial  at  law  ai  the 
then  next  assizes  or  at  the  assizes  immediately  following  suck 
next  assizes  which  may  be  holden  for  the  said  county  of 
Cambridge  after  such  action  shall  have  been  commenced; 
and  the  defendant  in  such  action  shall,  and  he  is  hereby  re- 
quired, upon  being  served  with  the  usual  process  therein, 
to  appear  and  plead  thereto,  or  file  common  bail,  and  acr 
cept  one  or  more  issue  or  issues,  whereby  such  claim,  and 
the  fight,  property ^  and  interest  thereby  insisted  on,  may  be 
tried  and  determined ;  such  issue  or  issues  to  be  settkd 
by  the  proper  officer  of  the  court  in  which  such  action 
shall  be  commenced,  in  case  the  parties  shall  differ  about  the 
same :  and  the  verdict  which  shall  be  given  upon  the  trial  of 
such  action  shall  be  binding  and  conclusive  upon  all  the  par- 
ties thereto,  unless  the  court  wherein  such  action  shall  be 
brought  shall  set  aside  such  verdict,  and  order  a  new  trial 
to  be  had  therein,  which  it  shall  be  lawful  fi>r  the  court  to 
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do,  and  also,  upon  snfficient  cause  shewn,  to  put  off  the  1842. 
trial  of  such  issue  or  issues ;  and,  after  such  verdict  shall 
be  given,  and  final  judgment  obtained  thereon,  the  said 
commissioner  shall  act  in  conformity  thereto,  and  allow  or 
disallow  the  claim  thereby  determined  according  to  the 
event  of  such  trial :  and  the  costs  attending  such  action 
shall  abide  the  event  of  the  respective  trials  of  such  issue 
or  issues :  provided  always,  that,  if  no  such  action  shall  be 
commenced,  or  the  plaintiff  therein  shall  not  proceed  to 
trial  within  the  time  hereinbefore  limited  for  that  pur- 
pose, then  the  determination  of  the  said  commissioner 
shall  be  binding  and  conclusive  to  all  intents  and  purposes 
whatsoever/' 

The  plaintiff,  who  was  the  owner  of  the  farm-house  and 
about  one  hundred  and  seventy  acres  of  that  which  had 
formerly  been  the  manor  farm,  besides  his  claim  in  respect  of 
that  estate,  and  also  in  respect  of  one  hundred  and  twenty 
acres  of  copyhold,  on  the  18th  July,  1889,  sent  in  to  the 
commissioner  the  following  notice : — 

''  I  also  claim  three  copyhold  rights  of  common  (held  of  CUim  before 
the  manor  of  Hampton  Lyles)  for  great  cattle  appurtenant  aion^™ 
to  the  above  estate,  or  to  the  sites  of  certain  commonable 
houses  in  the  said  parish  included  in  the  above  estate, 
having  a  right  to  put  an  unlimited  number  of  sheep  in  the 
copyhold  sheep-walk,  called  '  the  town  flock,'  for  the  pur- 
pose of  folding  the  copyhold  arable  land  in  the  fallow  field 
in  rotation,  the  occupiers  of  the  arable  land  finding  hur- 
dles and  paying  shepherds'  wages,  for  eveiy  ten  acres : 
Also  seven  freehold  rights  of  common  for  great  cattle  ap- 
purtenant to  certain  commonable  houses  or  sites  in  the 
said  parish :   I  also  claim  for  and  in  right  of  the  whole  of  Septrate  right 
the  above  freehold  estate,  and  of  all  the  freehold  which  folding."^ 
formerhi  belonged  to  the  manor  farm^  a  separate  right  of 
feeding  and  folding  an  unlimited  number  of  sheep  exclu- 
sively to  my  own  use,  called  '  the  manor  flock/  having 
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and  exercising  equfd  rights  of  pasturage  in  every  respect 
with  the  town  flock^  over^  in^  and  npon  all  the  open  fidds 
and  commons  of  Bampton^  and  which  has  been  the  custom 
from  time  immemorial." 

To  this  claim  the  defendant,  on  the  3rd  Angostj  sent  in 
the  following  objection : — 

''  I  object  to  the  claim  of  Mr.  Robert  Ivatt  for  and  in 
right  of  the  whole  of  the  freehold  estate  mentioned  in  his 
claim,  and  of  all  the  freehold  which  formerly  belonged  to  the 
manor  farm,  to  a  separate  right  of  feeding  and  folding  an 
nnlimited  number  of  sheep  exclnsively  to  his  own  nse  called 
'  the  manor  flock/  wherein  he  claims  of  having  and  exer- 
cising equal  rights  of  pasturage  in  eveiy  respect  with  the 
'  town  flock'  over,  in,  and  upon  all  the  open  fields  and  com- 
mons of  Hampton :  And  I  object  to  any  allotment  being 
set  out  to  the  said  Bobert  Ivatt  in  respect  of  snch  allied 
rights." 

On  the  26th  August,  the  commissioner  made  known  his 
determination  in  respect  of  the  claims  of  the  plaintiff, 
which  was  as  follows : 

'^  I  have  this  day  read  over  and  maturely  considered  the 
nature  of  the  evidence  submitted  to  me  as  oommiasioner 
under  the  act  for  inclosing  the  said  parish,  in  support  of 
Mr.  Bobert  Ivatfs  claim  to  a  separate  and  distinct  sheep- 
walk,  in  the  nature  of  an  interbait  or  interocnnnion, 
thereby  claiming  to  himself  virtually  a  moiety  of  the  whole 
of  the  proportions  due  to  the  sheep  fix>m  the  different 
kinds  of  commons,  the  open  field  arable  and  grass  lands, 
together  with  the  dispersed  commons  and  common  balks 
within  the  said  parish.  I  do  not  think  these  docoments 
establish  his  claim ;  and  I  cannot  conscientiously  come  to 
any  other  determination  than  this — that  he  is  only  entitled 
to  seven  thirty^sixths  of  the  value  of  the  said  commonable 
frmd  in  right  of  his  farm  called  (at  this  day)  the  maniMr 
farm,  and  three  thirty-sixths  for  the  copyhold  or  freehold 
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eommon  rights  which  he  is  entitled  to  in  the  town  flock,  1842. 
with  this  provision  in  the  favour  of  the  said  Robert  Ivatt^ 
that  I  deem  him  entitled  to  an  additional  allowance  for 
the  foldage  of  the  three  common  rights  composing  part  of 
the  town  flock^  which  will  be  added  to  the  share  of  the  said 
Bobert  Ivatt/' 

The  plaintiff  being  dissatisfied  with  the  adjudication  of 
the  oommissionerj  appealed  therefrom^  and  an  issue  was 
thereupon  settled  by  one  of  the  Masters  of  this  courts 
stating  in  substance  as  follows : — 

''  That^  before  and  at  the  time  of  the  passing  of  an  act  Iuim. 
of  parliament  made  and  passed  in  the  2  &  8  Vict.^  c.  xv, 
being  an  act  for  inclosing  lands  in  the  parish  of  BAmpton, 
in  the  county  of  Cambridge^  the  plaintiff  was^  and  thence 
hitherto  had  been  and  still  was^  seised  in  his  demesne  as 
of  fee  of  and  in  a  certain  fireehold  estate  called  at  this  day 
the  manor  farm,  and  situate  within  the  said  parish^  and 
consisting  of  one  hondred  and  sixty  acres  of  freehold  land, 
and  also  of  and  in  divers,  to  wit,  one  hundred  and  twenty- 
two  acres  of  copyhold  holden  of  the  manor  of  Hampton 
Lyles;  that,  being  so  seised,  the  plaintiff,  after  the  passing 
of  the  said  act,  on  the  18th  July,  1839,  delivered  under 
his  writ  to  the  commissioner  in  the  said  act  mentioned  a 
statement  in  writing  of  the  estates,  rights,  and  interests 
claimed  by  the  plaintiff  in,  over,  upon,  and  to  the  lands 
and  grounds  in  the  said  parish  of  Rampton  by  the  said  act 
authorized  to  be  divided,  allotted,  and  inclosed  or  exone- 
rated from  commonable  and  other  rights  under  or  by  vir- 
tue of  that  act ;  and  the  plaintiff  thereby  then  claimed  to 
be  entitled,  among  other  things,  for  and  in  respect  of  the 
whole  of  the  said  freehold  estate  and  of  all  the  freehold  which 
fmnerfy  belonged  to  the  manor  farm,  to  a  separate  right  of 
feeding  and  folding  an  unlimited  number  of  sheep  exclusively 
to  his  own  use,  called  the  manor  flock,  hamng  and  exercising 
equal  rights  of  pasturage  in  every  respect  unth  the  town 
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1842.  flock  (I)  over^  in^  and  upon  all  the  open  fields  and  com* 
mons  of  Rampton^  and  which  was  alleged  by  the  plaintiff 
in  his  original  claim  to  have  been  the  custom  firom  time 
immemorial/^ 

The  right  thus  alleged  was  traversed  by  the  defendant 
modo  et  formfi. 

The  issue  came  on  for  trial  before  Alderson^  B.^  at  the 
Cambridgeshire  Summer  Assizes^  in  1840.  The  plaintiff 
claimed,  in  respect  of  his  occupation  of  the  manor  fiurm,  a 
right  of  common  unlimited  as  to  number;  and  in  support 
of  his  claim  seyeral  witnesses  were  called,  who  stated,  that, 
for  a  period  exceeding  fifty  years,  the  owners  of  the  manor 
farm  had  exercised  a  right  of  common  over  the  whole 
parish  (which  contained  about  thirteen  hundred  acres)  for 
a  flock  equal  in  extent  to  the  town  flock,  both  being  with- 
out limit  as  to  number;  that,  in  the  year  1812,  the  manor 
£Bu-m  was  sold  in  portions,  the  plaintiff  becoming  possessed 
of  about  one  hundred  and  seventy  acres  (a  third  part)  of 
it;  that  the  plaintiff  continued  to  exercise  the  right  of 
common  for  his  flock,  called  the  manor  flock;  that  the 
town  flock  was  folded  on  copyhold  lands,  the  manor  fl/otk 
on  the  manor  farm ;  and  that  each  flock  was  under  tiie  care 
of  a  shepherd,  and  they  changed  walks  every  day.  No 
evidence  was  offered  on  the  part  of  the  defendant. 

The  learned  Baron  was  of  opinion  that  the  daim  was 
laid  too  largely,  and  should  have  been  limited  to  a  right 
in  respect  of  sheep  levant  and  couchant  on  the  manw 
farm:  and,  with  the  assent  of  both  parties,  such  being 
agreed  to  be  the  true  result  of  the  evidence,  he  directed 
the  issue  to  be  found  for  the  defendant,  reserving  leave  to 
enter  the  verdict  for  the  plaintiff,  in  case,  the  right  being 
found  by  the  jury  to  be  that  the  plaintiff  had  a  right  of 
common  of  pasture  for  sheep  levant  and  couchant  on  the 
land  now  occupied  by  him,  the  learned  Baron  ought  to  have 

(1)  At  the  tame  time  of  the  year,  and  over  the  same  lands. 
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directed  the  Yerdict  to  be  found  for  the  plaintiff;  or^  in 
case  the  court  should  thinks  that^  under  the  circumstances, 
he  ought  to  have  directed  a  verdict  for  the  plaintiff  under 
the  4th  and  subsequent  rules  of  Hilary  Term,  4  Will.  4, 
r.  V.  (2) 

F.  Kelbf,  in  Michaelmas  Term,  1840,  accordingly  ob- 
tained a  rule  nisi  to  enter  the  verdict  for  the  plaintiff,  or 
that  the  issue  might  be  referred  back  to  the  Master  to  be 
amended,  and  a  new  trial  be  had  on  such  amended  is- 
sue.— ^The  affidavit  upon  which  the  rule  was  moved,  stated, 
that  an  issue  was  prepared  on  behalf  of  the  plaintiff,  con- 
sisting of  several  counts,  including  a  count  restraining 
the  claim  to  cattle  levant  and  couchant  on  the  land  de- 
scribed in  the  said  issue,  and  a  count  calculated  to  im- 
peach the  commissioner's  award;  that  the  defendant  by  his 
attorney  and  counsel  objected  to  that  issue,  and  in  conse- 
quence thereof  the  same  was  referred  to  the  Master  to  be 
settled  pmrsuant  to  the  act  of  parliament  in  that  case  made 


1842. 


(2)  The  4th  rule  provides,  that, 
**  where,  in  an  action  of  trespaai 
qoare  claiMimi  fre^t,  the  defend- 
ant pleads  a  right  of  way  with  car- 
riages and  cattle  and  on  foot  in  the 
same  piea^  and  issne  is  taken  there- 
on, the  plea  shall  be  taken  distri- 
battvely;  and,  if  a  right  of  way 
with  cattle,  or  on  foot  only,  shall 
be  found  by  the  juiy,  a  verdict 
shall  pass  for  the  defendant  in 
respect  of  such  of  the  trespasses 
proved  as  shall  be  justified  by  the 
right  of  way  so  found,  and  for  the 
plaintiff  in  respect  of  such  of  the 
treipaises  as  shall  not  be  so  jus- 
tified." 

Reg.  5.  *'  And  where,  in  an  ac- 
tion of  trespass  quare  dausum  fre- 
git,  the  defendant  pleade  a  right  of 
common  of  pasture  for  divers  kinds 


of  cattle,  ex.  gr.  horses,  sheep, 
oxen,  and  cows,  and  issue  is  taken 
thereon,  if  a  right  of  common  for 
some  particular  kind  of  common- 
able cattle  only  be  found  by  the 
jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  such  of  the 
trespasses  proved  as  shall  be  justi- 
fied by  the  right  of  common  so 
found,  and  for  the  plaintiff  in  re- 
spect of  the  trespasses  which  shall 
not  be  so  justified." 

Reg.  6.  "  And  in  all  actions  in 
which  such  right  of  way  or  com- 
mon as  aforesaid,  or  other  similar 
right,  is  so  pleaded  that  the  allega- 
tions as  to  the  extent  of  the  right 
are  capable  of  being  construed  dn- 
tributively,  they  shall  be  taken  dt»- 
tributively." 
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and  provided^  who^  against  the  remonstrance  of  the  coun- 
sel on  behalf  of  the  plaintiff^  insisted  on  settling  the  issne 
according  to  the  strict  letter  of  the  daim.  The  learned 
counsel  submitted  that  the  issue  was  proved  in  terms;  for 
that  the  law  would  imply  the  limit  of  leranqr  and  conch- 
ancy :  and  he  referred  to  1  Wms.  Saund.  28^  n.  (4),  where 
it  is  saidj  that^  ''  by  common  without  number  is  not  meant 
common  for  any  number  of  beasts  which  the  commoner 
shall  think  fit  to  put  into  the  common,  but  it  is  limited  to 
his  own  commonable  cattle  levant  and  cauckanttqwnhUkmdt; 
by  which  is  to  be  understood  as  many  cattle  as  the  land 
of  the  commoner  can  keep  and  maintain  in  the  winter : 
Fairiek  y.  Laiore,  2  Brownl.  101 ;  Leech  v.  WiUMeg,  IVent 
64 ;  Scholee  v.  Hargreaves,  5  T.  B.  48/' 


Ai  to  entering 
Uie  verdlct« 


Stephen  and  Channdl,  Serjeants  {Biffffs  Andrews  and 
dmmi^  were  with  them),  shewed  cause. — ^The  claim  made 
by  the  plaintiff  before  the  commiBsioner,  and  the  daim  in- 
sisted on  by  him  at  the  trial,  was,  of  a  right  of  common 
appurtenant  to  the  whole  of  that  which  formerly  composed 
the  manor  farm,  unlimited  as  to  number.  That  clearly 
was  a  daim  which  the  law  does  not  warrant :  nor  was  it 
sustained  by  the  proof.  The  authorities  are  numerous, 
that,  where  a  right  of  common  is  claimed  as  appendant  or 
appurtenant  to  land,  it  can  only  be  for  a  specific  number 
of  cattle  or  for  cattle  levant  and  couchant  on  the  land :  it 
maybe  otherwise  as  to  common  in  gross,  though  even  that 
has  been  doubted.  In  1  Rol.  Abr.  398,  pi.  8,  it  is  said : 
''  Si  home  dayme  common  per  prescription  pur  touts  avers 
commonable  en  le  terre  dun  auter  come  pertinent  al  un 
tenement,  ceo  est  un  void  prescription,  pur  ceo  que  il  ne  dit 
que  ceo  est  pur  avers  levant  et  couchant  sur  le  terre  a  que 
il  ceo  claime  destre  appurtenant,  car  home  ne  poet  aver 
common  sans  number  appurtenant  al  terre:  et  quant  il 
clayme  le  common  pur  touts  avers  commonable,  et  ne  dit 
pur  avers  levant  et  couchant  sur  le  tenementi  ceo  sena  in- 
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tend  desire  common  sans  number  selonque  les  paroUs^  car        1843. 
la  neat  ascun  chose  a  limiter  ceo  quant  il  ne  dit  pnr  avers 
levant  et  eouchant/'    Many  cases  to  the  same  effect  are 
collected  in  1  Wms.  Saund.  28^  n.  (4)^  and  in  Comyns^s  Di- 
gest^ Common  (B),  (C),  (S).     Cheeseman  v.Hardham,  1  B. 
&  Aid.  706,  is  also  a  distinct  authority  to  the  like  effect. 
If,  then,  the  verdict  cannot  be  entered  for  the  plaintiff  in 
the  terms  of  the  issue,  it  cannot  be  entered  for  him  at  all. 
Where  a  party  fails  in  proof  of  the  prescriptive  daim  he  sets 
up,  he  £bu1s  altogether.     [Tiiufa/,  C.  J. — As  a  general  rule, 
that  is  so.    But  the  question  here  is,  whether  the  act  of 
parliament  does  not  enable  the  jury  to  find  a  right  to  the 
extent  proved.]     The  object  of  the  act  was  simply  to  put 
in  issue  the  propriety  of  the  commissioner's  award;  not  to 
enable  the  jury  to  try  the  right  for  the  first  time.    That 
which  the  plaintiff  now  claims  to  have  a  verdict  for  is  pre- 
cisely that  which  the  commissioner  has  already  allowed 
him.    The  rules  of  Hilary  Term,  4  Will.  4,  have  no  appli- 
cation whatever  to  a  case  Uke  this.    This  is  an  i^sue,  not 
an  action  of  trespass :  and  the  object  of  those  rules  was, 
to  give  the  defendant  in  one  pka  all  the  advantages  he 
would  formerly  have  had  under  several  pleas  setting  up 
distinct  rights.    And,  even  if  the  rules  in  question  did 
in  terms  apply  to  a  case  of  this  sort,  Higham  v.  Rabett, 
7  Scott,  827,  5  New  Cases,  622,  is  a  distinct  authority  to 
shew  that  the  court  has  no  power  to  do  that  which  is 
prayed.    There,  in  trespass  for  breaking  and  entering  the 
plaintiff^s  dose  and  prostrating  his  gates  and  gate-posts, 
the  defendant  pleaded  (amongst  other  pleas)  a  right  of  way 
on  foot  and  with  horses,  cattle,  carts,  waggons,  and  other 
carriages,  for  himself  and  his  servants,  at  all  times  of  the 
year,  at  his  and  their  firee  will  and  pleasure,  for  the  more 
convenient   occupation  of   the  defendant's  close  called 
King's  Haugh  Wood.    At  the  trial,  the  jury  found  that 
the  defendant  had  a  limited  right  only  for  the  purpose  of 
conveying  timber  from  the  wood  to  the  highway :  and  it 
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1842.  was  held  that  the  rules  of  Hilary  Term,  4  Will.  4,  r.  Y., 
ss.  4,  5,  6^  did  not  authorize  the  court  to  enter  the  verdict 
distributive  for  the  defendant  on  this  plea.  Tindal,  C.  J.^ 
there  said :  "  The  defendant  hj  his  second  plea  claims  a 
general  right  of  way  over  the  locus  in  quo,  on  foot,  and 
with  horses,  cattle,  carts,  waggons,  and  other  carriages, 
for  himself  and  his  servants,  at  all  times  of  the  year,  at 
their  free  will  and  pleasure,  for  the  more  convenient  occu- 
pation of  his  close  called  King's  Haugh  Wood :  and,  the 
jury  having  found  that  he  had  a  special  and  limited  right 
only,  viz.  for  the  carrying  away  timber  and  wood  feUed 
there,  the  question  is  whether  we  can,  under  the  powers 
given  by  the  rules  of  Hilary  Term,  4  Will.  4,  so  mould  the 
verdict  as  to  give  the  defendant  the  benefit  of  this  special 
finding.  It  appears  to  me  that  the  rules  will  not  warrant 
this.  We  have  no  power  to  enter  a  verdict  Jbr  a  qualified 
right  which  the  plea  does  not  set  up.  That  which  we  are 
called  upon  to  do,  is,  not  to  limit  the  defendant  to  one  of 
two  rights  which  he  has  asserted,  but  to  establish  by  this 
verdict  a  right  of  way  for  the  exclusive  purpose  of  convey- 
ing timber,  &c.,  from  the  wood  in  question.  That  would, 
I  think,  be  carrying  the  rule  much  further  than  has  ever 
yet  been  done,  and  beyond  the  purpose  for  which  it  was 
made.''  Here,  the  plainti£f  has  altogether  failed  to  prove 
the  right  he  claimed :  and,  if  a  verdict  were  entered  for 
him  in  respect  of  the  limited  right  proved,  this  injustice 
would  result,  viz.  that  he  would  be  entitled  to  the  costs  of 
the  trial,  when,  if  he  had  so  limited  his  claim  in  the  first 
instance,  his  right  would  never  have  been  disputed.  No 
application  was  made  to  amend  at  the  trial;  nor,  indeed, 
was  it  a  case  for  amendment,  for  it  could  not  be  said  that 
the  variance  was  in  a  matter  not  material  to  the  merits,  or 
one  by  which  the  defendant  could  not  be  prejudiced  in  his 
defence. 
Ai  to  amendiDg      With  rcspect  to  the  second  branch  of  the  rule,  the  court 

have  no  power  to  grant  it,  and,  if  they  had  such  power, 
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this  is  not  a  case  in  which  they  would  feel  disposed  to  ex-  1842. 
ercise  it.  If  the  issue  were  amended^  that  provision  of  the 
act  coqM  not  be  complied  with  which  requires  the  issue  to 
be  tried  at  the  next  Assizes.  Then^  the  application  to 
amend  should  have  been  made  before  the  trials  or  at  least 
the  plaintiff  should  be  prepared  to  satisfy  the  court  that 
he  has  sustained  injustice.  The  court  have  no  power  to 
direct  an  issue  to  try  a  claim  upon  which  the  commissioner 
has  not  adjudicated :  to  give  them  jurisdiction^  it  is  neces- 
sary that  there  should  have  been  an  adverse  decision.  In 
Barker  v.  The  Tithe  Commissioners,  9  M.  &  Welsby,  129,  it 
was  heldj  that,  where  a  claim  of  a  modus  or  other  exemption 
from  tithe  is  preferred  before  the  tithe  commissioners  ap- 
pointed under  the  6  &  7  Will.  4,  c.  71,  who  decide  against 
the  chiim  set  up,  the  party  is  not  precluded  from  setting 
up  a  claim  to  a  different  modus  on  the  same  lands,  unless 
the  commissioners  have  made  their  final  award  under  the 
act;  even  though  a  feigned  issue,  delivered  under  the  46th 
section,  be  pending  to  try  the  validity  of  the  first  modus. 

BompaSj  Serjeant  (£yfe9  was  with  him),  in  support  of  the 
role. — ^The  commissioner  has  allowed  the  plaintiff^s  rights  Ai  to  entering 
of  common  in  respect  of  his  freehold  and  copyhold  land, 
but  nothing  in  respect  of  the  manor  fiock — the  lord's  re- 
served right.  The  commissioner  is  not  limited  to  the 
claim  preferred,  as  under  the  tithe  commutation  act :  he  is 
to  award  that  which  is  just  and  equitable.  The  only  ob- 
jection to  the  plaintiff's  claim  is  that  it  is  too  large :  but 
he  is  at  all  events  entitled  to  have  the  benefit  of  the  find- 
ing of  the  jury  as  to  the  limited  right  established  in  evi- 
dence. In  Bicketis  v.  Solwey,  2  B.  &  Aid.  860,  which  was 
an  action  for  disturbance  of  the  plaintiff's  right  of  com- 
mon, the  declaration  stated  that  the  plaintiff  was  possessed 
of  a  messuage  and  land,  with  the  appurtenants,  and  by 
reason  thereof  ought  to  have  common  of  pasture  &c. :  and 
it  was  held  that  this  allegation  was  divisible,  and  that 
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At  to  amend- 
iDg  the  issue. 


proof  that  the  plaintiff  was  possessed  of  land  only^  and  en- 
titled to  the  right  of  common  in  respect  of  it^  was  suffident 
to  entitle  him  to  damages  pro  tanto.  In  Cheadkv,  Miller, 
1  Lev.  196^  the  want  of  an  averment  of  levancy  andcoucb- 
ancy  was  held  to  be  cured  by  verdict.  In  1  Wms.  Saund. 
228^  n.  (1)^  it  is  said,  that,  "  where  there  is  any  defect,  im- 
perfection, or  omission  in  any  pleading,  whether  in  sub- 
stance or  form,  which  would  have  been  a  fatal  objection 
upon  demurrer;  yet,  if  the  issue  joined  be  such  as  neces- 
sarily required  on  the  trial  proof  of  the  facts  so  defectively 
or  imperfectly  stated  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  judge  would  direct  the 
jury  to  give  or  the  jury  would  have  given  the  verdict,  sucb 
defect,  imperfection,  or  omission  is  cured  by  the  verdict 
by  the  common  law ;  or,  in  the  phrase  often  used  upon 
the  occasion,  such  defect  is  not  any  jeofail  after  verdict" 
Here,  the  plaintiff  would  be  bound  to  prove  levancy  and 
couchancy.  A  right  limited  by  the  town  flock  is  just  u 
certain  as  a  right  limited  by  levancy  and  couchancy. 

Beyond  all  doubt  the  court  have  the  power  to  direct  tbe 
issue  to  be  amended  and  re-tried.  [Tlndal,  C.  J.— That 
which  the  plaintiff  now  seeks  to  have  is  an  issue  totally 
different  from  any  thing  he  before  set  up.  How  can  we 
at  this  distance  of  time  amend?]  It  never  could  be  in- 
tended that  a  mere  mistake  should  not  be  amended:  the 
court  have  in  all  cases  the  power  to  grant  new  trials  on 
amended  issues  subject  to  such  terms  as  they  may  see  fit 
to  impose.  Unless  this  rule  be  made  absolute,  the  plain- 
tiff is  wholly  without  remedy :  he  has  no  means  of  com- 
pelling the  commissioner  to  re-hear  his  claim. 


TiNDAL,  C.  J. — This  rule  has  a  double  aspect :  in  the 
first  place,  the  plaintiff  seeks  to  have  a  verdict  entered  for 
him  pursuant  to  the  leave  reserved  to  him  at  the  trial;  or, 
in  the  next  place,  that  the  issue  may  go  back  to  the  Master 
to  be  amended,  and  a  new  trial  be  had  on  such  amended 
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isaue.     It  appears  to  me  that  we  cannot  grant  either  c^        1842. 
the  altematiyes  prayed  by  the  rule.    The  action  is  brought      ^  ivatt  " 
to  try  the  validity  of  a  claim  which  has  been  disallowed  by  '. 

the  commissioner  under  the  Bampton  indosure  act.  The  ai  to  entering 
first  question  is  whether^  the  jury  having  negatived  the  *^*  ^^^^^ 
claim  made  upon  the  record^  we  can  enter  a  verdict  for  the 
plaintiff  for  something  short  of  such  claim.  It  appears  to 
me,  that,  where  a  specific  issue  is  raised  and  the  jury  have 
found  a  verdict  disaffirming  the  daim,  we  have  no  autho- 
rity to  modify  their  finding  by  entering  it  for  a  claim  short 
of  that  which  the  plaintiff  has  thought  proper  to  put  upon 
the  record  and  to  go  to  trial  upon.  Now,  the  claims  pre- 
ferred by  the  plaintiff  before  the  commissioner,  were — first, 
three  copyhold  rights  of  common  (held  of  the  manor  of 
Bampton  Lyles)  for  great  cattle  appurtenant  to  the  above 
estate,  or  to  the  sites  of  certain  commonable  houses  in  the 
said  parish  included  in  the  above  estate,  having  a  right  to 
put  an  unlimited  number  of  sheep  in  the  copyhold  sheep- 
walk,  called  the  town  flock^  for  the  purpose  of  folding  the 
copyhold  arable  land  in  the  fallow  fields  in  rotation,  the  oo- 
copiers  of  the  arable  land  finding  hurdles  and  paying  shep- 
herds' wages,  for  every  ten  acres — secondly ,  seven  freehold 
rights  of  common  for  great  cattle  appurtenant  to  certain 
commonable  houses  or  sites  in  the  said  parish :  and  then 
he  claimed  ''  for  and  in  right  of  the  whole  of  the  above 
freehold  estate,  and  of  ail  the  Jreehold  which  formerly  be* 
bmged  to  the  manor  farm,  a  separate  right  q£  feeding  and 
folding  an  unlimited  number  of  sheep  exclusively  to  his 
own  use,  called  the  manor  flock^  haring  and  ^Lcrcising 
equal  rights  of  pasturage  in  every  respect  with  the  town 
flock,  over,  in,  and  upon  all  the  open  fields  and  commons 
of  Bampton,  and  which  had  been  the  custom  from  time 
immem^Nrial.^'  The  commissioner,  after  allowing  the  first 
two  daims,  negatived  the  last,  holding  that  the  plaintiff 
was  only  entitled  to  seven  thirty-sixths  of  the  value  of  the 
commonable  fond  in  right  of  his  farm  called  (at  this  day) 
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1842.  the  manor  farm,  and  three  thirty-sixths  for  the  copyhold 
or  freehold  common  rights  which  he  was  entitled  to  in  the 
town  flock— with  an  additional  allowance  for  the  foldage 
of  the  three  common  rights  composing  part  of  the  town 
flock.  From  this  determination  of  the  commissioner  the 
plaintiff  appealed,  and  thereupon  this  action  was  brought 

Claim  too  large.       The  first  ground  urged  as  an  objection  to  the  plaintiff's 

claim,  is,  that  it  is  a  claim  of  common  without  limit  as  to 
number ;  whereas  by  law  levancy  and  couchancy  is  the 
limit.  On  the  part  of  the  plaintiff,  it  is  contended  that  the 
court  may  after  rerdict  state  upon  the  record  a  finding  rf 
a  right  less  large  than  that  laid :  but  all  the  cases  cited 
are  of  instances  where  the  evidence  has  been  of  an  user  less 
extensive  than  the  right  claimed,  but  not  where  the  party 
has  failed  to  establish  the  grant  or  prescription  in  the  un- 
qualified or  unlimited  manner  in  which  he  has  alleged  it 
These  cases,  therefore,  do  not  help  him.  And,  indeed,  if 
we  look  at  the  nature  of  the  claim  in  this  case,  the  quah- 
fication  suggested  could  not  be  consistently  inserted.  This 
is  not  a  claim  of  common,  properly  so  called,  but  of  "  a 
separate  right  of  feeding  and  folding '^ — something  re- 
served out  of  the  original  grant :  and  I  am  not  prepared 
to  say  that  the  law  which  imposes  the  restriction  of  le- 
vancy and  couchancy  will  apply  to  a  claim  of  this  nature. 
I  therefore  think  we  have  no  power  to  direct  the  verdict  to 
be  entered  for  the  plaintiff  generally.  Then  it  is  con- 
tended that  we  may  at  all  events  limit  the  finding  to  that 
part  of  the  claim  which  the  evidence  established;  as,  if  a 
right  of  common  were  claimed  in  respect  of  a  messuage 
and  land,  and  found  only  as  to  the  land.  But  there  the 
allegation  as  to  the  messuage  and  land  is  mere  induoe- 

Ruiei  of  Hilary  mcut.     It  is  then  suggested  that  we  may  under  the  rules 

Term,  4Will.4.    ^^  jj.,^^  rJ^^^^   4  ^yj   4^   ^jj,^^  ^^^  ^^^^^  ^  ^  entCTCd 

for  the  plaintiff  to  the  extent  of  the  right  proved.  A  suffi- 
cient answer  to  that,  however,  was  given  by  the  case  of 
Higham  v.  Rabett,  7  Scott,  827,  5  New  Cases,  622,  whore  a 
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diBtinction  is  taken  between  a  plea  asserting  one  general  1842. 
rights  and  a  plea  alleging  the  exercise  of  the  right  in  ra-  ivatt 
riotts  ways.  „  »• 

»  T    ••         Mann. 

Upon  the  other  branch  of  the  mle  it  has  been  contended  Ai  to  amending 
that  the  issue  ought  at  all  events  to  be  sent  back  to  the  **  ^■•"®' 
Master  to  be  amended^  and  a  new  trial  granted  upon  such 
amended  issue.  I  do  not  say  that  we  have  no  authority 
so  to  do :  on  that  point  the  argument  of  the  learned  coun- 
sel for  the  plaintiff  has  relieved  me  from  the  difficulty  that 
the  most  pressed  upon  my  mind ;  and  I  am  not  so  clear 
that  the  lapse  of  time  should  prevent  this.  But  it  must 
be  a  strong  case  to  induce  us  to  exercise  our  discretion : 
we  ought  clearly  and  distinctly  to  see  that  the  party  has 
sustained  injury :  the  affidavit  upon  which  the  rule  was 
moved  does  not  satisfactorily  shew  this  to  be  the  case.  On 
the  contrary^  I  am  not  prepared  to  say  that  the  award  of 
the  commissioner  does  not  shew  that  he  has  taken  into 
his  consideration  the  three  heads  of  claim  made  by  the 
plaintiff^  and  adjudicated  thereon.  The  three  thirty^ 
sixths  awarded  to  the  plaintiff  in  respect  of  the  copyhold 
or  freehold  common  rights  which  he  is  entitled  to  in  the 
town  flock,  will  apply  to  the  first  head  of  claim  if  not  to  the 
second,  and  the  adjudication  as  to  the  seven  thirty-sixths 
awarded  to  him  in  respect  of  his  farm  called  the  manor 
fiurm,  is  couched  in  terms  sufficiently  general  to  embrace 
the  whole  that  is  left.  The  present  application  is  perfectly 
novel,  and  I  think  we  shall  upon  the  whole  exercise  the 
wisest  discretion  in  leaving  the  matter  as  it  stands. 

CoLTMAN,  J.,  was  at  Chambers. 

Ebskinb,  J. — I  am  also  of  opinion  that  this  rule  cannot 
be  made  absolute  on  either  ground.    It  is  impossible  to  Aa  to  entering 
understand  the  claim  made  by  the  plaintiff  before  the 
commissioner  and  upon  this  record,  as  a  claim  in  respect 
of  cattle  levant  and  couchant  on  the  manor  farm :  in  terms 
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1842.        it  applies  to  a  claim  quite  distinct  from  a  right  of  oom- 
"Y"""'    ^      moiu    And  I  do  not  think^  that,  because  the  jniy  have 
V.  fonnd  that  he  had  a  right  of  common  of  pasture  for  sheep 

levant  and  couchant  on  the  land  occupied  by  him,  he  can 
have  the  verdict  entered  for  him  pro  tanto.  The  plaintiff 
claimed,  in  respect  of  the  freehold  estate  before  mention- 
ed, and  of  all  the  freehold  which  formerly  belonged  to  the 
manor  &rm,  ''  a  separate  right  of  feeding  and  folding  an 
unlimited  number  of  sheep  excbtsively  to  his  own  use,  called 
the  manor  flock,  having  and  exercising  equal  rights  of 
pasturage  in  every  respect  with  the  town  flock,  over,  in, 
and  upon  all  the  open  fields  and  commons  of  Bampton, 
and  which  had  been  the  custom  firom  time  immemorial/' 
This  is  not  a  claim  of  a  right  of  common  in  respect  of 
sheep  levant  and  couchant  on  the  land,  but  for  any  nmn- 
ber  of  sheep  so  as  not  to  exceed  the  right  of  pasturage  ex* 
ercised  by  the  town  flock.  The  argument  urged  on  the 
part  of  the  plaintiff  shews  that  sudi  a  right  might  by  pro- 
per proof  have  been  established:  but,  as  the  jury  have 
expressly  negatived  such  right,  we  cannot  direct  a  verdict 
At  to  tmcnding  for  the  plaintiff.    Then  it  is  said,  that,  seeing  that  injua- 

the  iMU€« 

tice  has  been  done  by  the  present  form  of  the  issue,  the 
court  may  in  their  discretion  send  it  back  to  the  Master  to 
be  amended.  But,  in  the  first  place,  it  does  not  appear 
to  me  that  the  real  question  between  the  parties  has  not 
been  tried.  If  the  plaintiff  had  made  his  claim  in  respect 
only  of  that  portion  of  the  manor  form  in  his  occupation, 
it  would  not  have  been  opposed.  There  possibly  might 
be  some  ground  for  calling  upon  the  court  to  interfere,  if 
it  had  been  clearly  shewn  that  the  plaintiff  had  sustained 
injury  from  the  adjudication  of  the  commiaaioncr,  «id  was 
without  remedy.  That,  however,  does  not  appear.  On 
the  contrary,  tiie  commissioner  seems  to  have  taken  the 
claim  into  his  consideration.  It  is  quite  dear  to  my  mind 
that  the  seven  thirty-sixths  could  not  have  been  allowed  in 
respect  of  the  claim  of  ''  seven  freehold  rights  of  common 
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for  great  cattle  appurtenant  to  certain  commonable  houses  1842. 
or  sites  in  the  paiish :"  for,  when  we  look  at  the  note  of 
the  commissioner's  determination,  we  find  that  he  adjudges 
the  plaintiff  to  be  ''  only  entitled  to  seven  thirty-sixths  of 
the  value  of  the  said  commonable  fund  in  right  of  his  farm 
called  {at  this  day)  the  manor  farm'' — ^that  is,  not  in  re- 
spect of  the  seven  freehold  rights  of  common  claimed,,  but 
in  respect  of  those  rights  and  also  in  respect  of  the  manor 
flock  limited  to  such  as  were  levant  and  couchant  on  that 
part  of  the  manor  farm  which  was  held  by  the  plaintiff. 
If  the  commissioner  in  reality  has  not  taken  this  claim  into 
his  consideration,  he  may  still  do  it. 

Mauls,  J. — I  am  also  of  opinion  that  this  rule  should 
be  discharged.  It  is  not  now  contended  that  the  learned  ai  to  entering 
Baron  ought,  upon  the  evidence  before  him,  to  have  di-  ^^  "^^^^^ 
zected  the  verdict  to  be  found  for  the  plaintiff:  but  it  is 
insisted  that  the  plaintiff  is  entitled  to  judgment  as  to  so 
much  of  his  claim  as  was  substantiated  by  the  evidence. 
The  fourth  and  subsequent  rules  of  the  fifth  division  of 
Hilary  Term,  4  Will.  4,  have  no  application  to  a  case  like 
this :  they  apply  to  the  case  of  a  plea  alleging  a  right  in  its 
nature  severable;  if  a  portion  only  of  the  right  claimed  is 
found  by  the  jury,  the  party  is  entitled  to  a  verdict  as  to 
so  much  of  the  cause  of  action  as  is  answered  by  the  right 
so  found :  these  rules  cannot  apply  either  in  terms  or  in 
their  spirit  to  a  case  like  this.  Then  it  is  said,  that,  by  Aa  to  amending 
reason  of  some  supposed  miscarriage  by  the  officer,  the  ^"^* 
issue  is  not  so  framed  as  to  meet  the  justice  of  the  case, 
and  should  therefore  be  remitted  to  the  Master  for  amend- 
ment. The  plaintiff  at  first  proposed  to  put  in  issue  a 
right  limited  by  levancy  and  couchancy:  but  this  the 
Master  very  properly  refused  to  permit,  because  the  plain- 
tiff's claim  to  that  extent  had  already  been  allowed^by  the 
commissioner,  and  therefore  the  only  object  the  plaintiff 
could  have  had  in  inserting  it,  was,  to  secure  costs. 
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1842.  No  application  waa  at  the  proper  time  made  to  the  court 
on  the  subject,  because  the  plaintiff  could  not,  nor  does  he 
now,  shew  that  the  matter  had  not  been  considered  and 
disposed  of  by  the  commissioner.  For  the  reasons  already 
given,  it  appears  to  me  to  be  quite  dear  that  the  commis- 
sioner has  allowed  the  seven  thirty-sixths  in  respect  of 
every  claim  the  plaintiff  has  in  right  of  the  manor  £Burnu 
Then,  as  to  the  three  thirty-sixths,  the  commissioner  finds 
the  plaintiff  entitled  to  these  '*  for  the  copyhold  or  free- 
hold common  rights  which  he  is  entitled  to  in  the  town 
flock  /'  using  the  term  *'  or  freehold''  because  there  might 
have  been  an  enfranchisement.  It  appears  to  me  that  the 
commissioner  has  in  fact  allowed  the  plaintiff  for  every 
thing  that  is  now  claimed.  K  he  had  not,  it  would  have 
been  very  easy  for  the  plaintiff  to  shew  it.  Upon  the 
whole,  it  seems  to  me,  that,  if  we  were  to  make  this  rule 
absolute  in  its  latter  alternative,  we  should  be  improperly 
re-opening  a  matter  which  has  already  been  determined  by 
a  competent  jurisdiction. 

Rule  discharged. 


An  application  was  afterwards  made  to  the  Vice-Chan- 
cellor of  England,  on  the  part  of  the  plaintiff,  for  an  in- 
junction to  restrain  Mr.  Watford,  the  commissioner,  &om 
making  an  award.  The  bill  charged  ''  that  the  right  whidi 
the  owner  or  occupier  of  the  manor  farm  had  of  depas- 
turing a  flock  of  sheep  in  the  common  and  open  fields  of 
the  manor,  and  of  pitching  a  fold  or  folding  the  said  flock 
upon  the  land  belonging  to  such  owner  or  occupier  of  the 
said  manor  farm,  was  in  the  said  manor  of  Hampton  known 
as  and  well  understood  to  be,  and  generally  called,  a  right 
of  sheep-walk ;  and  that  the  plaintiff,  at  the  respective  times 
of  the  passing  of  the  act  for  inclosing  lands  in  the  parish 
of  Rampton,  and  when  the  said  commissioner  made  known 
his  determination  of  making  no  allowance  to  the  plaintiff 
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of  any  part  of  the  commonable  lands  for  or  in  respect  of  1842. 
the  sheep-walk  so  claimed  by  the  plaintiff  as  therein  men- 
tioned^ was  tfi  the  actual  possession  and  er^oyment  of  the 
said  right  of  sheep-walk  in  the  same  manner  in  every  respect 
as  such  right  had  been  possessed  and  enjoyed  from  time 
immemorial  by  the  owners  or  occupiers  of  the  said  manor 
farm  as  aforesaid/'  And  reliance  was  principally  placed  in 
argument  on  the  16th  section  of  the  statute,  which  pro* 
vides  and  enacts  ''  that  nothing  in  this  act  contained  shall 
authorize  the  said  commissioner  to  determine  the  title  to  any 
lands  or  to  determine  any  right  between  any  parties  contrary 
to  the  actual  possession  of  any  of  such  parties  (except  in  re- 
spect of  encroachments  as  hereinafter  mentioned),  but,  in 
case  the  said  commissioner  shall  be  of  opinion  against  the 
right  of  the  party  so  in  possession,  he  shall  forbear  to  make 
any  determination  thereon  untU  the  possession  shall  have  been 
given  tgp  by  such  party,  or  have  been  recovered  from  such 
party  by  due  course  qflaw/^ 

The  Vice-Chancellor  {Sir  L.  Shadwell),  said: — In  this 
case  the  difficulty  seems  to  lie  in  giving  something  like  a 
rational  exposition  of  the  words  which  have  been  used  by 
the  legislature  in  the  16th  and  19th  sections  of  the  act  of 
parliament.  It  constantly  happens  in  these  acts  of  parlia- 
ment that  language  is  used  with  reference  to  two  subjects 
which  is  much  more  applicable  to  one  of  them  than  the 
other,  although  one  phrase  only  is  used :  it  is  quite  plain 
upon  the  fiftce  of  this  act  of  parliament  that  the  legislature 
did  mean  that  it  should  be  applicable  to  both  sets  of  sub- 
jects. [His  Honor  read  the  16th  section.]  Now,  the  first 
thing  that  strikes  one,  is,  that  these  two  alternatives  are 
not  exactly  applicable  to  the  case  in  question;  they  are  ap- 
plicable to  the  case  of  a  mere  possession  of  lands,  because 
the  possession  of  the  land  might  have  been  given  up,  or 
the  land  might  have  been  recovered ;  but,  with  respect  to 
audi  a  right  of  common  as  the  plaintiff  claims,  he  might 
have  given  it  up,  but  it  is  impossible  to  say  it  could  have  been 
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1842.        recovered  from  him,  because  the  right  that  he  claims  is  Tir- 
tually  an  unlimited  right  of  common,  to  this  extent,  at 
least,  that  he  has  a  right  to  feed  upon  the  common  lands 
as  many  sheep  at  least  as  might  be  contained  in  the  town 
flock.     Now,  his  claim  may  be  such  that  it  may  turn  out 
to  be  not  legal ;  and  it  is  impossible  to  say  that  a  right 
that  is  not  strictly  legal  could  be  recovered.    I  am  not 
speaking  now  of  the  benefit  which  is  to  be  attributed  to  his 
possession ;  but  the  thing  in  the  abstract  might  be  such  as 
that  another  party  could  not  recover,  and  no  party  in  efleet 
who  opposes  the  plaintiff  seeks  to  recover  or  claims  to  have 
in  opposition  to  him  the  right  he  claims :  all  that  is  said,  is, 
that  he,  the  plaintiff,  has  not  such  right.    Therefore,  I  say, 
as  the  language  stands  simply,  it  is  not  exactly  applicable 
to  the  case.    At  the  same  time,  it  appears  to  me,  that, 
though  I  do  not  find  the  words  exactly  ^pply  to  the  case, 
I  am  bound  to  put  a  sensible  construction  upon  them,  and 
therefore,  though,  with  respect  to  tiie  land,  the  words  must 
be  taken  in  their  ordinary  sense,  without  any  thing  like  a 
forced  interpretation,  yet,  with  respect  to  such  a  claim  as 
this,  which  is  not  a  title  to  land,  but  a  certain  right  of  com* 
mon,  I  should  hold  that  it  would  be  a  sufficient  satiafae- 
tion  of  the  words  ''  have  been  recovered  firom  such  parfy,'' 
if  it  should  turn  out  that  the  party  cannot  sustain  his 
right,  that  is,  that  he  cannot  exercise  it.    In  that  case,  it 
would  then  be  evident  that  he  could  not  continue  to  enjoy 
it :  and  in  that  sense  I  think  it  could  be  fairly  said  it  would 
be  recovered  firom  him,  and  that  it  is  in  effect  a  proceeding 
by  due  course  of  law.    That  being  the  case,  I  have  here 
before  me  the  fact  that  the  plaintiff  has  been  for  several 
years  (himself  preceded  by  an  equal  exercise  of  right  by 
those  firom  whom  he  took  his  conveyance  of  the  land)  in 
possession  de  facto  of  the  power  and  liberty  of  turning  out 
a  manor  flock,  to  feed  in  equal  numbers  and  with  an  equal 
right  of  pasturage  with  the  town  flock  over  the  common 
lands.  Then  it  is  in  the  nature  of  a  claim  of  common  with- 
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<mt  stint^  and  there  may  be  reiy  considerable  diflScolty  in  1842. 
supporting  the  right  in  point  of  law :  but  then  this  section 
has  attributed  a  certain  value  to  the  possession,  and  it  ap- 
pears to  me^  that^  upon  the  affidavits^  there  is  no  question 
whether  the  right  was  really  well  founded  in  law  or  not;  the 
plaintiff  did  exercise  it;  and  I  cannot  but  think^  therefore, 
that,  strictly  speaking,  within  the  fair  interpretation  of  the 
hingni^e  of  the  16th  section,  the  case  was  not  one  in  which 
the  commissioner  could  regularly  make  an  adjudication 
against  the  terms  of  the  act  of  parliament.  No  imputa* 
ti<m  whatever  arises  in  my  mind  upon  the  conduct  of  the 
commissioner :  he  seems  not  only  to  have  done  that  which 
was  perfectly  right  and  &ir,  but,  as  I  understand  the  evi- 
dence, has  done  that  which  the  plaintiff  requested  him  to 
do;  because  it  appears  distinctly  upon  his  affidavit  that 
the  plaintiff  carried  in  his  claim,  submitted  the  claim  to  the 
consideration  of  the  commissioner,  and  himself  presented 
to  the  consideration  of  the  commissioner,  in  support  of  his 
claim,  that  which  is  called  the  document  in  Mr.  Watford's 
affidavit;  and  Mr.  Watford  could  do  no  more,  when  he 
was  requested  by  a  party  to  adjudicate  upon  a  claim, 
than  look  at  the  evidence  upon  which  the  claim  was  sup- 
ported :  and  it  seems  to  me  that  that  sort  of  mistake  of 
right  which  did  operate  upon  the  plaintiff's  mind,  of  neces- 
sity operated  upon  Mr.  Watford's  mind,  when  his  attention 
was  never  called  to  the  point  whether  he  had  jurisdiction 
or  not.  But  the  party  who  now  says  the  commissioner  had 
no  jurisdiction  actually  forced  the  jurisdiction  upon  himj 
and  called  upon  him  to  decide  and  adjudicate.  I  cannot 
but  think  that  there  has  been  a  mistake,  and  that  the  plain- 
tiff ought  not  to  have  taken  the  course  which  he  did,  fur- 
ther than  to  have  stated  his  claim,  and  to  have  stated  that 
he  was  in  possession  of  the  thing  which  he  claimed,  and 
therefore  have  said  to  the  commissioner — this  shall  not  be 
determined  till  either  I  relinquish  my  claim^  or  the  parties 
i^ainst  whom  I  claim,  have,  as  far  as  they  can  under  the 
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1842.  language  of  the  16th  section^  recovered  it  by  due  course  of 
ivATT  I^^>  ^^^^  ^^9  ^7  shewing  that  I  have  no  right  to  that  which 
--  ^-  I  claim  and  to  that  of  which  I  am  in  possession.    And  it 

appears  to  me^  that^  as  this  court  does  not  bind  parties  by 
mistakes,  but  relieves  them  therefirom^  it  ought  now  to  inter- 
fere^ and  that  this  matter  must  be  put  in  a  train  for  inquiry 
for  the  purpose  of  determining  whether,  notwithstanding 
such  possession  as  the  plaintiff  has,  he  really  has  the  right  he 
claims.  The  plaintiff,  as  I  understand  the  construction  of 
this  act  of  parliament,  will  be  entitled — may  be  entitled,  I 
should  rather  say ;  for,  I  am  not  presuming  to  pronounce 
any  opinion  upon  the  legal  question,  or  how  a  court  of  kw 
will  deal  with  it;  but  it  may  happen  that  a  court  of  law 
may  say,  notwithstanding  the  possession,  the  thing  itself  is 
one  of  which  he  cannot  be  legaUy  in  possession,  therefore 
we  will  reject  the  fact  of  possession.  Whether  the  court  of 
law  will  do  that,  it  is  for  the  court  of  law  to  determine ; 
and  it  rather  seems  to  me,  therefore,  that,  in  the  case  that 
has  happened,  all  the  parties  having  been  asleep  upon  the 
question  which  arises  upon  the  16th  section,  I  must  let  the 
injunction  be  granted  until  this  matter  has  been  put  in  a 
train  of  trial. 

A  discussion  took  place  on  a  subsequent  day,  as  to  the 
predse  mode  in  which  the  question  should  be  mooted  in  s 
court  of  law.  The  Vice-Chancellor  suggested  an  issue  to 
try  whether  or  not  the  plaintiff  had  the  right  he  claimed 
by  his  bill,  the  affirmative  of  such  issue  being  upon  the 
plaintiff:  and  his  Honor  observed: — ^Where  the  general 
meaning  is  somewhat  apparent  upon  the  act  of  parliament, 
but  the  precise  language  which  ia  used  is  not  exactly  ap- 
plicable to  the  case,  we  must  as  well  as  we  can  take  the 
spirit  of  the  act.  It  appears  to  me  that  the  terms  that  are 
used  are  not  terms  exactly  applicable  to  the  case.  The 
terms  that  are  used  would  be  very  proper  terms  if  the 
question  was  whether,  for  instance,  A.  was  seised  of  parti- 
cular lands,  or  possessed  of  certain  lands,  at  a  certain  time, 
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becauae  thej  might  be  recovered  firom  him ;  but  you  can*  1842. 
not  recover  from  a  man  the  possession  of  a  thing  which 
consists  in  the  exerdse  of  a  right  as  against  another  person. 
If  I  daim  a  right  of  way  over  the  land  of  A.,  A.  cannot 
recover  it  from  me :  he  may  establish  that  I  am  a  trespasser 
at  law  in  excising  my  alleged  right.  That  is  not  recovering 
the  possession.  The  language  is  inartificial.  For  the  sake 
of  attaining  what  I  conceive  to  be  the  real  meaning  of  the 
act^  I  must  hold  that  courts  of  law  are  at  liberty  to  deal 
rather  largely  with  expressions  that  are  used :  for^  it  seems 
to  me  to  be  quite  absurd  to  pin  the  parties  down  to  the 
mere  formal  expressions  which  are  found  in  that  section ; 
whereas,  the  true  meaning  is,  that,  if  the  parties  are  in  the 
exercise  of  a  right  which  they  claim,  the  commissioner  shall 
not  decide  against  it  until  it  be  determined  by  law  whether 
the  party  lawfully  has  that  right.  That  is  the  real  mean- 
ing of  the  thing.  The  proper  issue,  therefore,  will  be^  first, 
whether  the  plaintiff,  at  such  a  day,  had  the  right  which 
he  claims;  and,  in  case  it  shall  appear  that  he  was  in  the 
exercise  of  the  right  at  that  time— secondly,  for  how  long 
he  has  been  in  the  exerdse  of  the  right.  I£  the  parties 
do  not  agree,  the  form  of  the  issue  will  be  settled  by  the 
Master. 
The  matter  was  ultimately  compromised. 
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Richard  Perbt  v.  Sarah  WattSj  AdmiBistratrix  -of 

Tuesday,  J08BPH  Wattb^  Deceased. 

Jan.  18M.  m 

In  an  acdoo  of  i-  HIS  W&8  an  action  of  Covenant  by  the  assignee  of  the 

not^paiiins  reversion  against  the  administratrix  of  the  lessee  far  non* 

premiictponn-  repair  of  the  demised  premises. 

ant  to  the  cove-  *                                         "^                                                                     . 

nants  in  an  The  declaration  stated  that  one  William  West,  being 

lease,  the  de-  seiscd  in  fee,  by  indenture  of  the  25th  Angnst,  1805^  de- 

^educiBT'tbe  ^^^^  to  Joscph  Watts,  deceased^  the  premises  in  question 

piainur*  title,  for  the  term  of  forty-three  years:  it  then  set  out  the  oove- 

•tated  that  one 

J.  P.  (who  had  nant  to  repair^  and  alleged  that  Watts  entered  and  enjoyed 

aho  a  jioirer'to  ^^®  premises  until  his  death,  on  the  Ist  June,  18S8,  after 

appoint  **  by  which  all  his  estate  and  interest  therein  vested  in  the  de- 

any  deed  or 

writing  to  be  fendant  as  administratrix,  and  that  she  entered.     It  tiien 

and  deUvered  proceeded  to  aver,  that  West,  on  the  22nd  November,  1 806, 


of  »d  frh^tZ  ^^^  ^  ^^^  whereby  he  devised  the  reversion  of  tiie 
tested  hy  two     premises  to  his  daughter,  Elizabeth  Campion,  the  wife  cl 

or  wort  credit    ^  .  . 

hu  wiineatot,"   John  Campiou,  her  heirs  and  assigns;  that  West  died  on 


nL^ng  to  be"'*  ^^  27th  December,  1807,  whereupon  the  said  John  Cam- 
l^^  Witr"*  P^°^  "**  Elizabeth  his  wife,  in  right  of  the  said  Elizabeth, 
nenei,  and  to     became  seiscd  of  the  reversion  :  that  John  Campion  died 

be  made  by  »  r 

rirtue  and  in      ou  the  10th  February,  1812,  leaving  the  said  Elizabeth 

ezerctte  and        r^  •         «  •  i_  i_      i_  •     ^ 

execution  of  Campiou  him  surviving,  whereupon  she  became  seised; 
•^iV'rJJlKmi^'*  *^**  Elizabeth  Campion  died  on  the  4th  June,  1815,  and 
and  appoint"      that  the  reversion  then  vested  in  her  son  and  heir  William 

the  premiieff 

and  the  reTer-  Campion ;  that  WiUiam  Campion  died  on  the  12th  August, 
to^Uie  usTof  1816,  seised  of  the  reversion,  whereupon  the  premises  de- 
the  piainriir.      sceuded  to  his  brother  and  heir  John  Campion:  that  John 

It  appeanng  * 

that  one  of  the  Campion,  by  lease  and  release  of  the  8th  and  9th  Novem- 
neMet^waTiit  ber,  1816  (the  release  being  made  between  the  said  John 
JJ^J^^*^     Campion  and  Sophia  his  wife  of  the  first  part,  John  Perry 

that  the  deed 
oould  not  ope- 
rate as  a  valid  execution  of  the  power,  the  defendant  had  a  Terdict  on  a  plea  taking  itnie  on 
the  appointment.    Tbe  court  refused  to  allow  the  declaration  to  be  amended  by  suting  the 
deed  either  as  a  grant  or  as  a  covenant  to  stand  seised  to  uses,  except  on  payment  of  «il  lAe 
€09i$qftkoiHai. 
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of  the  second  part,  and  one  Wilde  of  the  third  part),  con-        1842. 
yeyed  the  premises  to  Wilde — ^the  release  witnessing — '*  that 
the  said  John  Campion  and  Sophia  his  wife,  for  the  con- 
siderations therein  mentioned,  at  the  request  and  by  the 
direction  and  appointment  of  the  said  John  Peny,  did 
grant,  bargain,  sell,  alien,  and  release  unto  Wilde,  and  to 
his  heirs,  the  said  reversion  of  and  in  the  said  demised 
premises,  to  have  and  to  hold  the  same  unto  Wilde  and 
his  heirs,  to  such  uses,  upon  such  trusts,  and  for  such  ends, 
intents,  and  purposes,  and  with,  under,  and  subject  to  Power  of  ap- 
such  powers,  provisos,  agreements,  and  declarations  as  the 
said  John  Perry  should  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  by 
him  sealed  and  delivered  in  the  presence  of  and  to  be 
attested  by  two  or  more  credible  witnesses,  from  time  to 
time  direct,  limit,  and  appoint,  and,  in  default  of  and 
until  such  direction,  limitation,  or  appointment,  and  so 
far  as  every  or  any  such  direction,  limitation,  or  appoint- 
ment should  not  extend,  to  the  use  of  the  said  John  Perry 
and  his  assigns  during  his  natural  life,  without  impeach- 
ment of  waste,  and,  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  in  his  life-time,  to  certain  other 
uses  in  the  said  indenture  more  particularly  mentioned/' 
The  declaration  then  proceeded  to  aver  that,  ''  after  the  Ezecudon  of 
making  of  the  said  last-mentioned  indenture,  to  wit,  on     ^ 
the  2nd  August,  1828,  by  a  certain  indenture  then  made 
between  the  said  John  Perry  of  the  first  part,  the  plaintiff 
of  the  second  part,  and  Wilde  of  the  third  part,  which  said 
indenture  was  sealed  and  delivered  by  the  said  John  Perry 
in  the  presence  of,  and  was  then  attested  by,  ttoo  credible 
witnesses  [profert],  it  was  witnessed,  that,  in  pursuance  of 
a  certain  agreement  in  the  said  last-mentioned  indenture 
recited,  and  for  the  considerations  therein  mentioned,  the 
said  John  Perry,  pursuant  to  and  by  force  and  virtue  and 
in  exercise  and  execution  of  the  power  and  authority  to 
him  the  said  John  Perry  reserved,  limited,  and  given  in 
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1842.  and  by  the  said  indenture  of  the  9th  November,  1816,  did 
direct,  limit,  and  appoint  that  the  said  demised  premiaes, 
with  the  appurtenances,  and  the  said  reversion  therec^,  and 
all  the  estate  of  the  said  John  Perry  therein,  shoidd  from 
thenceforth  be  and  remain  to  snc^  uses,  upon  such  trusts* 
and  for  such  ends,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisos,  agreements,  and  de- 
clarations as  the  said  Bichard  Peny  [the  plaintiff]  should, 
by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  from  time  to  time  direct,  limit,  or 
appoint,  and,  for  defiiult  of  and  until  such  direction,  limi- 
tation, or  appointment,  and  so  far  as  eveiy  or  any  sudi 
direction,  limitation,  or  appointment  should  not  extend,  to 
the  use  of  the  said  Richard  Perry  and  his  assigns  during 
his  natural  life,  without  impeachment  of  waste,  and,  after 
the  determination  of  that  estate,  by  forfeiture  or  otherwise, 
in  his  life-time,  to  such  uses  as  in  the  said  indenture  men- 
tioned; whereupon  and  whereby  the  plaintiff  then  became 
and  was,  and  from  thence  hitherto  had  been  and  still  was, 
seised  in  his  demesne  as  of  freehold  for  the  term  of  his 
natural  life  of  and  in  the  said  reversion  of  and  in  the  de- 
mised premises,  with  the  appurtenances/'  Breach — ^first, 
non-repair  generaUy — secondly,  non-repair  after  notice  to 
repair  within  three  months. 
Pieaa.  Plcas — ^first  that  William  West  was  not  seised  in  fee  as 

in  the  declaration  alleged — secondly,  that  the  supposed 
indenture  in  the  declaration  mentioned  was  not  the  deed 
of  Joseph  Watts — ^thirdly,  that  West  did  not  devise  to 
Elizabeth  Campion — ^fourthly,  that  the  reversion  did  not 
descend  or  come  to  William  Campion  as  son  and  heir  of 
Elizabeth  Campion — ^fifthly,  that  the  reversion  did  not 
descend  or  come  to  John  Campion  as  brother  and  heir  of 
William  Campion — sixthly,  that  no  such  bargain  and  sale 
as  in  the  declaration  mentioned  was  made  by  the  said  John 
Campion  in  manner  and  form  as  therein  alleged — seventhly, 
that  the  said  John  Perry  and  Sophia  his  wife  did  not  nor 
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did  either  of  them  grants  hargain^  sell^  alien^  or  release  the  1842. 
said  reTersion  to  Wilde  as  and  in  manner  and  form  in  the  pbrry 
declaration  in  that  behalf— eighthly,  that  no  such  direction,        „  ^'  . 

.^  ^  ^         J'  '         Watts. 

Umiiatian,  or  appoinimeni  as  in  the  declaration  mentioned  was  Eighth  piea. 
tnade  by  the  said  John  Perry  in  manner  and  form  as  therein 
alleged — ^ninthly^  to  the  first  breach,  performance — ^tenthly, 
to  the  second  breach,  a  traverse  of  the  notice— eleventhly, 
to  the  second  breach,  performance — ^twelfthly,  plene  ad- 
ministravit. 

The  plaintiff  joined  issne  on  the  first  eleven  pleas,  and  RcpiicatioM. 
replied  to  the  twelfth,  that  the  defendant,  at  the  time  of 
the  commencement  of  the  suit,  had  divers  goods  and  chat- 
tels  which  were  of  the  said  Joseph  Watts,  deceased,  at  the 
time  of  his  death,  in  the  hands  of  the  defendant  as  admi- 
nistratrix as  aforesaid  to  be  administered,  of  great  value,  to 
wit,  of  the  value  of  the  damages  sustained  by  him  the 
plaintiff  by  reason  of  the  premises  in  the  declaration  men- 
tioned, and  wherewith  the  defendant,  as  administratrix  as 
aforesaid,  could  and  might  and  ought  to  have  satisfied  those 
damages — concluding  to  the  country.     Issue  thereon. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  Lon- 
don after  Hilary  Term,  1841,  it  was  objected  on  the  part  of 
the  defendant  that  the  appointment  was  not  a  good  exer- 
cise of  the  power,  one  of  the  attesting  witnesses  being  the  wife 
of  the  appointee  (3).  On  the  other  hand  it  was  contended 
that  the  deed  of  the  2nd  August,  1823,  though  purporting 
to  be  an  appointment,  might  operate  as  a  grant,  and  that 
the  declaration  might,  if  necessary,  be  amended  in  that 
respect. 

A  verdict  was  entered  for  the  defendant  on  the  eighth 
issne  and  for  the  plaintiff  on  all  the  others,  with  liberty  to 
the  plaintiff  to  amend  his  declaration  and  enter  the  verdict 
for  him  on  the  eighth  issue,  if  the  court  should  be  of  opin- 

(3)  See  Bui.  Ni,  Pri,  286;  Davis  v.  Dunwoody,  4  T.  R,  678;  Bar- 
roa  y.  Gullard,  3  Ves.  &  B.  166;  Vowles  v.  Young,  13  Ves.  140. 

VOL.  IV.  B  B 
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1842.        ion  tliat  the  case  was  one  in  which  an  amendment  oonld  be 
allowed  nnder  the  statute  8  fc  4  Will.  4,  c.  4&,  s.  28. 

Bompa$,  Seijeantj  in  Easter  Term  last,  obtained  a  rule 
nisi  accordingly.— He  cited  Shove  y.  Pmeke,  5  T.  B.  124^ 
and  Doe  d.  Were  y.  Cok,  7  B.  &  C.  243, 1  M.  &  B.  33. 

Channell,  Serjeant,  now  shewed  cause. — ^The  deed  of  the 
2nd  August,  1823,  clearly  was  not  a  yalid  appointment : 
the  only  question  therefore  is,  whether,  under  the  circum« 
stances,  it  could  operate  by  way  of  grant»  Undoubtedly 
there  are  cases  in  which  it  has  been  held,  that,  where  a 
party  has  an  authority  and  also  an  interest,  a  deed  that 
prim&  fSftde  is  intended  to  operate  as  an  exercise  of  the 
authority,  may,  if  it  contain  apt  words,  operate  upon  the 
interest  also.  The  leading  authority  upon  this  subject  is 
Sir  Edward  Clenfs  Case,  6  Bep.  17.  b.  The  like  doctrine 
is  found  in  Boe  d.  WiUdsMon  y.  TVonmar,  2  Wils.  75,  Wille^ 
682,  Cox  y.  Chamberlain^  4  Yes.  631,  BmOi  y.  Wadhwm,  6 
East,  289,  Wytme  v.  Gr^h,  3  Bing.  179,  10  Moore,  592, 
5  B.  fc  C.  923,  8  D.  &  B.  470,  and  Doe  d.  Were  y.  Cole,  7 
B.  &  C.  248, 1  M.  &  B.  33 :  but,  in  all  these  cases,  there 
were  words  of  conyejrance  as  well  as  of  ^ipointment  in  the 
deed.  Here,  howeyer,  the  only  words  used,  are,  "  direct, 
limit,  and  appoint :"  no  words  are  used  to  indicate  an  in- 
tention to  pass  an  interest  In  Shove  y.  Pincke,  5  T.  B.  124^ 
where  the  words  "  limit  and  appoint ''  in  a  deed  were  held 
capable  of  operating  as  words  otffrani  so  as  to  pass  a  rerer- 
sion,  the  decision  was  put  by  Buller,  J.,  rather  upon  the 
ground  that  in  that  case  there  was  sufficient  consideration  to 
raise  a  coyenant  to  stand  seised  to  uses.  [Colinum,  J. — ^May 
not  this  be  good  as  a  coyenant  to  stand  seised  to  uses? 
There  is  abundant  consideration — ^a  money  consideratioa 
and  a  consideration  of  blood.]  Undoubtedly  there  is,  pro- 
yided  there  were  anything  to  shew  it  to  haye  been  the  in- 
tention of  the  parties  that  the  deed  should  so  operate.    It 
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IB,  howerer,  quite  clear  that  the  intention  was  that  it  should  1842. 

operate  as  an  appointment^  and  nothing  more.     Here^  the  ^^Tp^i!^ 

deed  is  not  set  out  at  length  ;  it  is  stated  according  to  ita  v. 
supposed  legid  effect — as  an  appointment.     How^  then^  is 

At  to.  the 

the  declaiation  to  be  amended  ?  By  stating  the  deed  as  a  amendment. 
ooyenant  to  stand  seised  to  uses^  or  by  stating  it  as  a  grant  ?• 
That  would  entirely  alter  the  frame  of  the  record.  The- 
defendant's  coarse  of  pleading  in  either  case  would  be  dif- 
ferent :  it  might  be  advisable  for  her  to  demiiTi  The  ease- 
ls clearly  not  one  in  which,  the  judge  had  power  to  amend.. 
[Thulal,  C.  J.— ^Of  course,  an  amendment  would  be  allowed, 
only  on  payment  of  the  costs  of  the  trial.} 

BompMs,  Serjeant,  in  support  of  his  rule. — ^It  is  clearly 
settled  that  a  deed  made  for  one  purpose  may  enure  to 
another,  provided  it  may  have  that  effect  consistently  with 
the  intention  o[  the  parties — Shep.  Touch.  82.     '*  By  the^ 
word  uUenty^  says  Lord  Chief  Justice  Willes,  in  Roe  d. 
Wilkimmm  v.  Teanmer,  2  Wils.  78, ''  is  not  meant  the  intent: 
of  the  parties  to  pass  the  land  by  this  or  that. particular^ 
kind  of  deed,  or  by  any  particular  mode  or  form  of  convey-, 
ance,  but  an  intent  that  the  land  shall  pass  at  all  events^ 
one  way  or  other.    Lord  Hobart  (who  was  a  very  gpfeatt 
man)  in  his  Reports,  p.  277,  says — 'I  exceedingly  couk 
mend  the  judges  that  are  curious  and  almost  subtil,  astuti, 
to  invent  reason  and  means  to  make  acts  according  to  the 
just  inieni  of  the  parties,  and  to  avoid  wrong  and  injury, 
which  by  rigid  rules  might  be  wrought  out  of  the  act/  and 
my  Lord  Hale,  in  the  case  of  Croning  v.  Scadamore,  1  Vent. 
141,  cites  and  approves  of  this  passage  in  Hobart.'^    In 
Chetter  v.  WUhm,  2  Saund.  96  a,  it  is  said  that  "  the  word 
'grant'  is  of  general  extent,  and  may  amount  to  a  grant, 
feoffment,  gift,  lease,  release,  confirmation,  or  surrender-* 
litt.  §  581;  Co.  Litt.  801.  b.,  802.  a.''    And  Serjeant  Wil- 
liams  adds,  in  the  note : ''  And  it  is  in  the  election  of  the 
party  to  use  it  to  whichever  of  these  purposes  he  pleases. 

B  b2 
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1842.  Co.  Litt.  801.  b.  The  chief  intent  of  the  parties  is  ''  to 
pass  the  estate^  and  the  method  of  doing  it  onght  to  be  sub- 
servient to  that  end :  and,  though  the  intent  of  the  grantor 
is  to  be  regarded  as  to  what  estate  is  to  pass,  and  to  whom, 
yet  it  is  not  to  be  regarded  as  to  the  numfitfr.  of  passing  it, 
for  of  that  he  is  supposed  to  be  ignorant.  And  it  is  an  es- 
tablished rule  that  a  deed  shall  never  be  laid  aside  as  void, 
if  by  any  construction  it  can  be  made  good.''  Here,  the 
deed  may  be  construed  either  as  a  grant  or  as  a  covenant 
to  stand  seised  to  uses,  either  of  which  will  entitle  the  plain- 
tiff to  maintain  this  action.  It  is  not  necessary  that  the 
word  "grsnt"  should  be  used.  Shove  v.  Pmcke,  5  T.  B. 
124,  is  distinctly  in  point.  IBrskine,  J. — ^If  you  rely  on 
the  deed  as  a  grant,  your  amendment  will  be  very  different 
from  that  which  it  would  be  if  treated  as  a  covenant  to  stand 
seised  to  uses:  in  the  latter  case  you  must  aver  a  consider- 
ation.]    We  should  set  out  the  deed. 

As  to  the  amendment,  the  learned  Seijeant  submitted, 
that  the  objection  was  purely  technical,  and  opposed  to  the 
merits  of  the  case,  and  that  the  payment  of  the  costs  of  the 
trial  would  phice  the  plaintiff  in  a  more  disadvantageous 
position  than  he  would  have  been  in  had  he  not  succeeded 
upon  the  eleven  issues  to  which  this  objection  did  not  ap- 
ply :  and  he  referred  to  Saunderson  v.  Piper ,  7  Scott,  408, 
418,  6  New  Cases,  425, 561. 

Considerable  discussion  took  place  as  to  the  terms  upon 
which  the  plaintiff  should  be  allowed  to  amend.  The  court 
evinced  reluctance  to  amend  at  all :  but  the  zeal  of  the 
learned  Seijeant  at  length  prevailed  to  this  extent — ^that 
the  court  intimated  that  the  amendment  might  be  made 
upon  payment  of  the  costs  of  the  trial,  seeing  that  it  would 
in  all  probability  give  rise  to  a  demurrer,  and  thus  render 
the  whole  expense  useless,  and  at  all  events  would  totally 
change  the  defendants  position,  who  was  certunly  entitled 
to  see  upon  the  record  that  the  proper  plaintiff  was  set  up 
against  him. 
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This,  lioweyer,  Bompas  declined  to  accept :  and  it  was 

ultimately  agreed  that  the  defendant  should  do  the  repairs 

under  a  mle  of  court,  and  that  no  costs  should  be  paid  on 

either  side. 

Rule  accordingly  (4). 

^4)  See  the  interpretation  put  upon  this  case  by  Erskine,  J.,  and 
Maole,  J.,  in  Guiford  v.  Bayley,  post,  p.  394. 


1842. 


Cbosbt  V,  Betts. 

±N  Michaelmas  Term  last,  Ludlow,  Serjeant,  obtained  a 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit.  This  rule 
was,  at  the  instance  of  the  plaintiff,  enlarged  until  the  fifth 
day  of  the  present  term,  upon  the  usual  condition  (5)  that 
all  affidavits  intended  to  be  used  on  shewing  cause  should 
be  filed  a  week  before  the  first  day  of  the  term. 

Stephen,  Serjeant,  was  about  to  shew  cause,  when  it  was 
objected  by — 

Ludlow,  Serjeant,  that  no  affidavits  had  been  filed,  and 
consequently  none  could  be  used. 

Stephen,  Serjeant,  suggested  that  the  justice  of  the  case 
would  be  answered  by  further  enlarging  the  rule  for  a  week, 
which  would  place  the  defendant  in  the  same  situation  as 
if  the  mle  (the  non-compliance  with  which  arose  from  a 
misapprehension  on  the  part  of  the  clerk  to  the  attorney  in 
the  country)  had  been  strictly  observed. 


Saturday, 
Jan,  15M. 

A  rule  for  judg- 
ment as  in  case 
of  a  nonsuit 
obtained  in 
Michaelmas 
Term,  was  en- 
larged until 
the  fifth  day  of 
Hilary  Term, 
all  affidavits 
intended  to  be 
used  in  shewing 
cause  to  be 
filed  a  week 
before  the  first 
day  of  term. 
The  court  re- 
fused to  dis- 
pense with  this 
condition  (the 
defendant  not 
consenting) 
upon  a  sugges- 
tion that  the 
omission  arose 
from  a  mistake 
of  the  attor- 
ney's clerk. 


TiNBAL,  C.  J. — ^We  can  only  dispense  with  the  strict 
letter  of  the  rule  by  the  consent  of  the  defendant,  or  on 


(5)  See  6  Scott,  900. 


874 


IN  THE  CeMMON  FLSAft, 


184S. 


«ome  special  and  suflSdent  reason  shewn.    Negfigenoe  is 
no  excuse. 


The  rest  of  the  court  concurring — 


Kule  absolute  (6). 


{6)  See  Lewis  ▼.  Kirbj,  8  Scott,  17SL 


Momdayt 
Jan.  17  th. 

The  plaintiii;  a 
sargeen,  for 
Mveral  yemn 
bestowed  tur* 
gicalattendance 
upon  a  lady, 
but,  expecting 
that  the  would 
amply  compeo- 
sate  him  by  a 
legacy,  sent  in 
no  bill.    She 
died  and  left 
him  nothing: 
whereupon  he 
sued  her  exe- 
cutors, claiming 
600/.    The  jury 
awarded  him 
260/. :— The 
court  refused 
to  disturb  the 
▼erdict. 

In  such  a 
case,  to  disen- 
title the  party 
to  sue,  there 
must  be  some- 
thing more 
than  the  mere 
9speetaiionof 
*  legacy. 


Baxteb  V,  Orat  and  Abbott^  Executors  of  Mart 

Bo9TocK^  Deceased. 

i\.SSUMPSIT  for  work  and  labour,  and  upon  an  account 
stated,  on  promises  by  the  testatidx  in  her  lifetime.  Pleas 
— first,  that  the  testatrix  never  promised,  modo  et  formfi — 
secondly,  payment  by  her  in  her  lifetime  of  divers  sums  of 
money  amounting,  to  wit,  to  all  the  monies  in  the  decla- 
ration mentioned  &c. ;  which  was  traversed  in  the  replica- 
tion. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
at  Westminster  after  the  last  term.  It  appeared  that  the 
plaintiff,  who  was  a  surgeon  and  apothecary,  had  been  for 
many  years  on  terms  of  intimacy  with  Mrs.  Bostock,  at- 
tending her  daily,  and  affording  her  such  surgical  assist- 
ance as  her  infirm  state  of  health  rendered  necessary;  but 
that  he  never  sent  in  any  bill,  being  in  hopes  that  she 
would  leave  him  a  legacy.  Upon  her  death,  however,  find- 
ing that  she  had  left  him  nothing,  he  sent  in  to  her  execu- 
tors a  claim  for  500/.  for  attendances  and  medidnea  during 
a  period  commencing  in  1829  and  ending  in  January,  1840, 
which  was  about  nine  months  prior  to  the  testatrix's  death. 
Credit  was  given  in  the  particulars  for  payments  on  ac- 
count to  the  amount  of  83/. 

His  lordship  told  the  jury,  that,  if  the  work  and  labour 
in  question  was  performed  upon  the  understanding  that  it 
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was  only  to  be  paid  for  in  the  shape  of  a  legacy^  the  action 
could  not  be  maintained. 

The  jury  returned  a  verdict  for  the  plaintiff^  damages 
2171. 

Shee,  Serjeantj  now  moved  for  a  new  trials  on  the  ground 
of  misdirection. — He  submitted  that  the  plaintiff  ought  to 
have  been  nonsuited;  for,  that^  if  his  services  were  rendered 
only  in  expectation  that  the  lady's  gratitude  would  be  ex- 
hibited in  the  form  of  a  legacy^  no  assumpsit  could  be  im- 
plied :  and  so  the  jury  should  have  been  told. 

TiNDAL,  C.  J. — If  the  evidence  had  shewn  that  the  work 
and  labour  in  this  case  had  been  done  upon  an  understand- 
ing that  the  plaintiff  was  to  make  no  charge^  but  should 
receive  a  legacy  at  the  death  of  Mrs.  Bostock^  that  would 
have  amounted  to  an  agreement  that  the  remuneration  for 
the  plaintiff's  services  should  depend  solely  upon  her  will. 
Here,  however,  no  such  understanding  was  proved.  The 
plaintiff  probably  hoped  and  expected  to  receive  a  legacy : 
but,  this  hope  failing,  I  see  no  reason  why  he  should  not 
be  held  to  be  remitted  to  his  legal  right.  And  that  seems 
to  me  to  be  the  result  of  the  evidence.  I  take  the  law  on 
the  subject  to  have  been  correctly  laid  down  by  Lord  Chief 
Justice  Baymond  in  Osbcm  v.  TTie  Governors  of  Guy's 
Mospitaly  2  Str.  728,  where  he  tells  the  jury  that  they  must 
consider  how  it  was  understood  by  the  parties  at  the  time  of 
doing  the  business.  No  one  can  more  highly  disapprove  of 
such  transactions  as  these  than  I  do :  but  I  cannot  help 
thinking  the  jury  have  shewn  due  regard  to  the  estate  of 
the  testatrix  in  the  allowance  they  have  made :  and,  upon 
tiie  whole,  it  seems  to  me  that  justice  has  been  done. 

CoLTic AN,  J. — I  see  no  reason  to  find  fault  with  the  di- 
rection. The  ordinary  presumption  is  that  services  are 
rendered  in  expectation  of  a  remuneration,  unless  the  c(m- 
traiy  is  proved. 


GftAT. 
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Erskine^  J. — I  am  of  the  same  opinion.  It  appears 
from  the  evidence  that  the  plaintiff  forbore  to  assert  his 
claim  in  the  lifetime  of  the  testatrix,  in  the  expectation 
that  he  would  be  better  paid  in  the  shape  of  a  legacy.  Bat, 
unless  it  is  shewn  that  the  plaintiff's  services  were  rendered 
upon  a  distinct  understanding  that  he  was  to  receive  no  re- 
muneration except  what  the  testatrix  might  think  fit  to 
leave  him  by  her  will,  there  is  no  answer  to  the  action. 
And  that  seems  to  have  been  the  way  in  which  the  matter 

was  presented  to  the  jury. 

Rule  refused. 


Tuesday, 
Jan.  18M. 

Where  a  de- 
fendant (or 
plaintiff  in  re- 
plevin), after 
notice  of  trial, 
obtains  a  rule 
for  a  special 
Jury,  it  is  not 
enough  that  he 
oomplies  with 
the  requisitions 
of  the  rule  of 
Hilary  Term, 
1  Vict. ;  he  is 
bound  to  use 
due  diligence 
to  obtain  the 
attendance  of  a 
special  jury  by 
the  day  ap* 
pointed  for  the 
trial  of  the 
cause. 


Phelps  v.  Eeilt. 

X  HIS  was  an  action  of  replevin.  The  cause  was  at  issue, 
and  notice  of  trial  had  been  given  for  the  first  sitting  in 
this  term,  Wednesday,  January  19th.  On  the  11th  the 
plaintiff  obtained  a  rule  for  a  special  jury,  which  was  not 
served  \intil  the  15th. 

Bompas,  Serjeant,  on  a  former  day,  obtained  a  rule  nisi 
to  discharge  the  rule  for  a  special  jury,  on  the  ground  that 
due  diligence  had  not  been  used  on  the  part  of  the  plaintiff, 
and  that  his  only  object  was  delay. 

C/umnett,  Serjeant,  contra,  submitted  that,  the  rule  of 
Hilary  Term,  1  Vict. — which  provides  "  that  no  rule  for  a 
special  jury  be  granted  on  behalf  of  any  defendant  (or 
plaintiff  in  replevin),  except  on  an  affidavit  either  stating 
that  no  notice  of  trial  has  been  given,  or,  if  it  has  been 
given,  then  stating  the  day  for  which  such  notice  has  been 
given;  and,  in  the  latter  case,  no  such  rule  is  to  be  granted, 
unless  such  application  is  made  for  it  more  than  six  days 
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before  that  day :  provided  that  a  judge  may,  on  Buminotis,        1842. 
order  a  role  for  a  special  jury  to  be  drawn  up  at  any  time'' 
—having  been  strictly  complied  with,  the  plaintiff  was  en- 
titled to  his  special  jury. 

Bongos,  Serjeant,  in  support  of  his  rule,  insisted  that 
the  application  for  the  special  jury  was  a  mere  evasion  of 
the  role,  and  that  the  party  was  bound  to  use  such  dili- 
gence that  the  trial  should  not  be  postponed. 

TiNBAL,  C.  J. — ^The  rule  of  Hilary  Term,  1  Vict,  is  re- 
strictiTe.    The  principle  appears  to  me  to  have  been  well 
laid  down  by  the  court  of  King's  Bench  in  Gunn  v.  Honey ^ 
mm,  2  B.  &  Aid.  400, 1  Chitt.  284,  that  a  rule  for  a  spe- 
cial jury  must  be  served  sufficiently  early  to  enable  the 
opposite  party  to  strike  the  jury  before  the  day  of  trial. 
There,  the  rule  for  a  special  jury  was  served  at  six  o'clock 
on  the  evening  preceding  the  day  fixed  for  the  trial,  and 
it  was  held  that  the  cause  was  properly  tried  by  a  common 
juiy.  Abbott,  C.  J.,  said :  ''It  is  not  necessary  to  lay  down 
any  precise  rule  as  to  the  number  of  days  and  hours  that 
ought  to  intervene  between  the  service  of  the  rule  and  the 
time  appointed  for  trial,  in  order  to  make  the  special  jury 
a  snpersedeafi  of  the  common  jury  process.    It  is  sufficient 
to  say  here  that  the  rule  should  be  served  early  enough  to 
enable  the  other  party,  by  using  in  the  ordinary  course  of 
business  ordinary  diligence,  to  insure  the  attendance  of  a 
special  jury."    And  Bayley,  J.,  added:  ''Common  sense 
pronounces  the  rule  to  be,  that  the  cause  is  to  be  tried  by 
a  common  jury,  unless  it  be  put  in  a  condition  to  be  tried 
by  a  special  jury ;  and  that  is  not  done  unless  the  rule  be 
served  sufficiently  early  to  enable  the  other  party  to  strike 
the   sjpecial  jury."     Here,  the  rule  was  not   served  so 
promptly  as  it  ought  to  have  been,  and  therefore  I  think 
it  on^t  to  be  discharged.    I  find  the  case  of  Gurm  v. 
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Honefnum  was  acted  upon  in  thia  court  Yery  reoeatij  in  a 
case  of  Ckuek  Y.Harris,  mte,  Y6L2,  p. 82,  9  DowL  68  (7). 


The  rest  of  the  conrt  concurring — 


Enle  absdhite. 


(7)  And  see  Bndi  ▼.  Pringy  9  DowL  180. 


Jam.  20th. 

To  proYc  a 
Gontrmct,  a  pa- 
per was  pro- 
duced beariog 
a  ■tamp  which 
had  been  af- 
fixed to  it  for 
the  purpose  of 
the  acti<Ki : — 
Held,  that  the 
drcamstanoe 
of  the  same 
paper  having 
upon  it  anolSher 
agreement, 
which  had  pre- 
▼iously  been 
carried  into 
effect,  and  to 


Etans  v.  Paatt. 

X  HIS  was  an  action  of  aaanmpsit  to  recover  the  amount 
of  a  wager  on  a  steeple-chase. 

The  first  count  of  the  declaration  stated,  that,  before  and 
at  the  time  of  the  making  of  the  agreement  and  of  the 
promise  of  the  defendant  thereinafter  next  mentioned,  the 
plaintiff  was  the  owner  and  proprietor  of  a  certain  mare 
called  Matilda,  and  one  William  Byley  was  the  owner  and 
proprietor  of  a  certain  brown  mare  late  the  property  of  the 
defendant ;  and  thereupon,  theretofore,  to  wit,  on  the  27th 
February,  1841,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant  that  a  race,  to  wit,  a  race  of  fmar  Mtfet 
which  the  stamp  acro99  a  countrjf,  should  be  run  between  the  said  mares  of 
tended  to  ap-~  the  plaintiff  and  tiie  said  W.  Byley,  each  mare  canying 
randerVinad-  thirteen  stouc ;  that  the  said  race  should  come  off  on  the 
missibie.  i^  ^ay  of  March,  in  the  year  aforesaid :  that  one  lliomas 

In  an  action  .r  #  .f 

upon  the  foi-  Holyoakc,  Esq.,  should  be  the  umpire  of  the  said  race ;  and 
nldnm™duiy*  that  the  dcdsion  of  the  umpire  should  be  final :  and  it  waa 
^^tVX   ^^^^  agreed  by  and  between  the  plaintiff  and  defendant, 

ties—'*  Evans 

and  Pratt. 

T.  Holyoake,  Esq.,  umpire.    F.  Pratt  hets  T.  Evans  1001.  to  26iL,  p.  r.,  Mr.  Ryley's  bvovn 

mare  (late  his  property)  beats  T.  Evans's  mare  Matilda  /bur  miU$  mcrom  m  cewi/ry-  IS  s. 

each.     To  come  oiT  the  1st  of  March,  1841.     T%e  vu^nre^t  deeintm  to  be  >ImiI.-'*— Held. 

that  evidence  was  admissible  to  shew,  thai,  in  sporting  phraseology,  '*  across  a  country  "  means 

over  all  obstructions,  and  prohibits  the  rider  from  availing  himself  of  an  open  gate. 

Held,  also,  that  it  was  not  competent  to  either  party  to  dispute  the  decision  of  the  wmginf 
whom  they  had  constituted  judge  of  the  law  and  the  hct, 

A  steeple-chase. for  50/.  or  upwards  is  a  lawful  race  within  the  18  Geo.  S,  c  S4,  s.  11,  not- 
withstanding the  repeal  by  the  S  ft  4  Vict,  c  6  of  the  provisions  as  to  horse-radng  in  die  IS 
Geo.  2,  c.  19. 
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that,  if  the  said  mare  of  the  plaintiff,  in  ronning  the  said        1842. 
race,  should  beat  the  said  mare  of  the  said  W.  Ryley,  he       evImb" 
the  defendant  should  pay  to  the  plaintiff  the  sum  of  100/.,  v. 

play  or  pay ;  but  that,  if  the  said  mare  of  the  said  W, 
Byley,  in  running  the  said  race,  should  beat  the  said  mare 
of  the  plaintiff,  he  the  defendant  should  pay  to  defend- 
ant the  sum  of  25/.,  play  or  pay :  Mutual  promises : 
Averment,  that  afterwards,  to  wit,  on  the  1st  March,  in  the 
year  aforesaid,  the  said  race  was  run  between  the  said  two 
mares,  each  mare  carrying  thirteen  stone;  and  that,  in 
running  the  said  race,  the  said  mare  of  the  plaintiff  called 
Matilda  did  beat  the  said  mare  of  the  said  W.  Byley ;  and 
that  the  umpire,  the  said  T.  Holyoake,  Esq.,  did  decide 
that  the  said  mare  of  the  plaintiff  called  Matilda  had  beaten 
the  said  mare  of  W,  Kyley,  and  had  won  the  race,  whereof 
the  defendant  then  had  notice :  Yet  the  defendant,  not 
regarding  the  said  agreement,  nor  his  said  promise,  had 
not  as  yet  paid  the  said  sum  of  100/.,  nor  any  part  thereof, 
t#  the  plaintiff,  although  often  requested  so  to  do,  but  had 
hitherto  wholly  neglected  and  refused  and  still  neglected 
and  reftised  so  to  do. 

There  was  also  a  count  for  money  found  due  upon  an 
account  stated. 

Pleas — first,  not  guilty,  to  the  whole  declaration — se-  Pi«««- 
oondly,  to  the  first  count,  that  the  mare  of  the  plaintiff  did 
not  beat  the  mare  of  the  said  W.  Byley  modo  et  formft  j 
concluding  to  the  country — thirdly,  to  the  first  count,  that 
the  race  in  that  count  mentioned  was  not  a  legitimate  bonft 
fide  horse-race  run  by  the  said  mares  upon  or  over  any 
raoe-course  or  race-ground,  but,  on  the  contrary,  the  same 
was  a  race,  to  wit,  a  steeple«chase,  run  by  the  said  mares 
across  the  country  over  divers  closes,  fences,  drains,  and 
hedges,  the  same  being  a  mode  and  manner  of  racing  other- 
wise and  different  from  the  mode  and  manner  of  horse- 
lacing  used  and  practised  under  and  according  to  the 
statutes  in  that  behalf,  and  by  reason  of  the  premises  the 
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Replication. 


Mtmoranduiii. 
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contract  in  the  declaration  mentioned  was  wholly  yoid  in 
law— verification. 

Replication  to  the  third  plea — that  the  race  in  the  first 
connt  mentioned  was  a  legitimate  bon&  fide  horse-race  ran 
by  the  said  mares  after  the  mode  and  manner  of  racing 
used  and  practised  nnder  and  according  to  the  statutes  in 
that  behalf  made  and  provided;  concluding  to  the  country. 
Issue  thereon. 

The  cause  was  tried  before  C!oltman,  J.,  at  the  last  Sum- 
mer Assizes  at  Shrewsbury.  In  support  of  the  plaintiff's 
case,  the  following  minute  of  an  agreement  was  put  in : — 

''  Pratt  and  Evans. 
"  Thomas  Holyoake,  Esq.,  umpire. 
"  Frederick  Pratt  bets  Thomas  Evans  100/.  to  25/.,  P.P. 
[play  or  pay],  Mr.  Ryley's  brown  mare  (late  his  property) 
beats  Thomas  Evans's  mare  Matilda  four  miles  across  a 
country,  13  s.  each.  To  come  off  1st  March,  1841.  77ke 
umpire's  decision  to  bejinal, 

"  (Signed)     "  Thomas  Evans, 

"  Frederick  Pratt." 

The  paper  upon  which  the  above  memorandum  was  writ- 
ten also  contained  the  terms  of  another  agreement  between 
the  same  parties,  whereby  the  defendant  undertook  for  a 
wager  of  50/.  to  ride  a  certain  bay  hack  ''from  the  gas- 
pillar  in  Wolverhampton  to  the  four-mile  stone  between 
Stafford  and  Stone,  in  one  hour;  to  come  off  on  the  9th 
February,  1841.''  It  appeared  that  this  bet  was  won  by 
the  defendant,  and  the  amount  (50/.)  paid  to  him  by  the 
plaintiff.  This  paper  bore  one  stamp  only,  which  had  been 
impressed  upon  it,  and  the  penalty  paid,  with  reference  to 
this  action. 

The  match  in  respect  of  which  this  action  was  brought 
was  run  on  the  day  appointed.  Mr.  Byley's  brown  mare 
came  in  first :  but  Mr.  Holyoake,  the  umpire,  decided  that 
the  other  mare  was  the  winner,  in  consequence  of  the  for- 
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mer  having  passed  througli  a  gateway  instead  of  going  over         1842. 
the  hedge^  which  the  rules  of  steeple  chasing  seem  to  re- 
quire.   To  prove  this  Mr.  Holyoake  was  called. 

On  the  part  of  the  defendant  it  was  objected — ^first,  that, 
inasmuch  as  the  paper  produced  contained  two  agreements, 
one  of  which  had  been  carried  into  effect,  the  single  stamp 
must  be  considered  as  having  performed  its  office,  and  con- 
sequently the  memorandum  was  not  receivable  in  evidence 
— secondly,  that  the  evidence  of  Mr.  Holyoake  was  inad- 
missible,  inasmuch  as  it  was  inconsistent  with  the  terms  of 
the  memorandum — ^thirdly,  that  a  steeple-chase  was  not  a 
race  legalized  by  the  statutes  13  Geo.  2,  c.  19,  and  18  Geo. 
2,  c.  34,  but  an  unlawful  gaming  within  the  prohibition  of 
the  16  Car.  2,  c.  7,  and  9  Anne,  c.  14. 

The  learned  judge  overruled  these  several  objections, 
and  left  the  case  to  the  jury,  who  returned  a  verdict  for  the 
plaintiff,  damages  100/. 

Ludhw,  Serjeant,  in  Michaelmas  Term  last,  moved  to 
enter  a  nonsuit,  or  to  arrest  the  judgment,  upon  the  grounds 
ni^ed  at  the  trial. — ^The  paper  containing  two  agreements,  as  to  the  stamp, 
there  should  have  been  two  stamps.  In  Powell  y.  Edmunds, 
12  East,  6,  the  same  paper  [conditions  of  sale]  containing 
two  different  contracts  for  the  purchase  of  different  lots  by 
different  persons,  one  stamp  affixed  on  that  part  of  the 
paper  which  contained  the  contract  of  sale  with  the  de- 
fendant, and  to  which  the  stamp-office  receipt  for  one 
penalty  referred,  was  held  sufficient  to  legalize  the  evidence 
of  such  contract.  But  in  that  case  it  did  not  appear,  as  it 
does  here,  that  the  other  contract  had  already  been  acted 
upon,  [^Maule,  J. — One  contract  only  was  read  in  evidence. 
There  is  nothing  in  the  objection.] — ^Then,  parol  evidence  Parol  evidence 
was  given  of  further  and  other  terms  that  were  totally  in-  "***  •dmiiMbie. 
consistent  with  the  written  contract.  In  Powell  v.  Edmunds, 
the  printed  conditions  of  sale  of  timber  growing  in  a 
certain  close  not  stating  any  thing  about  the  quantity. 


Pbatt. 
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1842«  parol  evidence  tliat  the  auctioneer  at  tiie  time  of  sale  war- 
g^^Ms  ranted  a  certain  quantity^  was  held  to  be  inadmissible^  as 
yarying  the  written  contract.  [Tmdal,  C.  J. — Snrely  evi- 
dence was  admissible  in  this  case  to  explain  what  is  under- 
stood in  sporting  phrase  by  "  four  miles  across  a  oonntiy/'] 
The  construction  of  the  agreement  cannot  legally  be  such 
as  to  compel  the  riders  to  place  themselyes  in  the  greatest 
possible  jeopardy.  [Ti$idal,  C.  J. — ^The  umpire's  decisiou 
was  to  be  final.  What  was  left  to  his  decision^  if  not  whe- 
ther the  rules  of  the  turf  had  been  complied  with  or  not  ? 
The  parties  constitute  him  the  judge  of  the  law  and  the  fact. 
I  am  not  prepared  to  say  that  his  decision  can  afterwards 
be  called  in  question.]  At  all  events,  a  steeple-chase  is  not 
within  the  protection  of  the  statutes,  which  apply  only  to 
that  species  of  horse-racing  called  racing  on  the  turf — 
FFhaky  ▼.  Pqfot,  2  B.  &  P.  51. 

TiNDAL,  C.  J. — ^I  see  no  real  ground  of  objection  in  the 
alleged  variance  between  the  declaration  and  the  evidence. 
The  declaration  states  that  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant  that  a  race,  to  wit,  a  race  of 
four  miles  "  across  a  country/'  should  be  run  between  the 
mares  of  the  plaintiff  and  Byley,  each  mare  canying  thir* 
teen  stone;  that  the  race  should  come  off  on  the  1st  March, 
1841 ;  that  one  Holyoake  should  be  the  umpire  of  the  said 
race;  and  thai  the  dedrionofthe  umpire  should  be/bud,  fcc 
The  evidence  was  that  one  of  the  stipulations  upon  which 
such  a  race  is  understood  to  be  run,  was,  that  the  riders 
should  not  avail  themselves  of  open  gates,  but  should  pass 
over  all  obstructions.  The  expression  "  across  a  oountiy'' 
certainly  is  not  one  the  meaning  of  which  we  can  take 
judicial  notice  of :  it  must  be  matter  of  evidence.  There 
is,  however,  another  answer  to  the  objection.  The  parties 
m>pointed  Holyoake  to  be  umpire,  and  agreed  that  his 
decision  should  be  final :  and  he  has  decided  against  the 
defendant.    After  that,  I  do  not  think  it  was  competent  to 
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the  defendant  to  contest  the  matter ;  and  therefore  it  seems        1842. 
to  me  that  the  verdict  ought  not  to  be  disturbed.    The 
objection  as  to  the  stamp  has  already  been  disposed  of. 
The  third  point  is  one  deserving  of  consideration :  upon 
that  therefore  the  rule  may  go. 

Talfwtd^  Serjeant^  now  shewed  c^use. — Though  the 
match  was  for  100/.  on  one  side  and  for  26/.  on  the  other, 
so  that  in  one  event  26/.  only  would  be  won^  still  it  was  not 
a  race  for  less  than  60/.  so  as  to  be  within  the  prohibition 
of  the  18  Geo.  2j  c.  19,  s.  6.  In  Bidmead  v.  Gcie^  4  Burr. 
2432, 1 W.  Blac.  671»  a  race  for  26/.  a  side  was  held  to  be 
a  match  for  60/.  within  the  statute.  The  real  question  is 
whether  or  not  a  steeple-chase  is  a  legal  race  within  the 
18  Geo.  2,  c.  84,  s.  11.  The  13  Geo.  2,  c.  19,  the  first  sta-  is  Geo.  2,c 
tute  that  recognized  the  legality  of  horse-racing,  after  ^^'  '*  ^* 
reciting  that  "the  great  number  of  horse-races  for  small 
plates,  prizes,  or  sums  of  money,  had  contributed  very 
much  to  the  encouragment  of  idleness,  to  the  impoverish- 
ment of  many  of  the  meaner  sort  of  the  subjects  of  this 
kingdom,  and  the  breed  of  strong  and  useful  horses  had 
been  much  prqudiced  thereby,''  for  remedy  thereof  enacted, 
in  s.  1, ''  that  no  person  or  persons  whatsoever  should  enter, 
start,  or  run  any  horse,  mare,  or  gelding,  for  any  plate, 
prise,  sum  of  money,  or  other  thing,  unless  such  horse  &c. 
should  be  truly  and  bon&  fide  the  property  of  and  belong- 
ing  to  such  person  so  entering,  starting,  or  running  the 
same  horse  &c.;  nor  should  any  one  person  enter  and  start 
more  than  one  horse  &c.  for  one  and  the  same  plate  &c.j  and 
that,  in  case  any  person  or  persons  should  enter,  start,  or 
ran  any  hoarse  &c.  not  being  the  property  truly  and  bon&  fide 
of  such  person  so  entering,  starting,  or  running  the  same, 
for  any  plate  &c.,  the  said  horse  &c.,  or  the  value  thereof, 
should  be  forfeited,  ftc. :  and  in  case  any  person  or  persons 
should  enter  and  start  more  than  one  horse  &c.  for  one  and 
the  same  plate  &c.,  every  such  horse  &c.  (other  than  the 
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1842.  first  entered  horse  kc.),  or  the  valae  thereof,  should  be 
forfeited  '^  &;e.  The  2nd  section  enacted  ''  that  no  plate, 
prize,  sum  of  money,  or  other  thing  should  be  run  for  by 
any  horse,  mare,  or  gelding,  or  advertised,  published,  or 
proclaimed  to  be  run  for  by  any  horse  &c.,  unless  such 
plate  &c.  should  be  of  the  full,  real,  and  intrinsic  value  of 
50/.  or  upwards :  and,  in  case  any  person  or  persons  should 
enter^  start,  or  run  any  horse  &c.  for  any  plate  &c.  of  less 
value  than  50/.,  or  should  make,  print,  advertise,  publish, 
or  proclaim  any  advertisement  or  notice  of  any  plate  &c. 
of  less  value  than  50/.  as  aforesaid,  to  be  run  for  by  any 
horse  &c.,  every  such  person  or  persons  so  entering,  starting, 
or  running  such  horse  &c.  for  such  plate  &c.  of  less  value 
than  50/.  as  aforesaid  should  forfeit  and  lose  200/.,  &c. ; 
and  every  person  or  persons  who  should  make,  print,  pub- 
lish, advertise,  or  proclaim  any  advertisement  or  notice  of 
any  plate  &c.  of  less  value  than  60/.  aforesaid,  to  be  run  for 
by  any  horse  &c.,  should  forfeit  and  lose  100//'  &c.  Seo- 
SecdoD  8.  tion  8  regulated  the  weights  to  be  carried  by  horses  entered 
SccUon  4u  for  any  plate  &c.     Section  4  provided  that  every  race  that 

should  be  thereafter  run  for  any  plate,  prize,  or  sum  of 
money,  should  be  begun  and  ended  in  the  same  day.  And 
Section  5.  by  s.  5  it  was  enacted  ''  that  no  person  or  persons  whatso- 

ever should  start  or  run  any  match  with  or  between  any 
horse,  mare,  or  gelding,  for  any  sum  of  money,  plate,  prise, 
or  other  thing  whatsoever,  unless  such  match  should  be 
started  or  run'  at  Newmarket  Heath  in  the  counties  of 
Cambridge  and  Suffolk,  or  Black  Hambleton  in  the  county 
of  York,  or  the  said  sum  of  money,  plate,  prize,  or  other 
thing  were  of  the  real  and  intrinsic  value  of  50/.  or  upwards: 
and,  in  case  any  person  or  persons  should  start  or  run  any 
such  match  at  any  other  place  than  Newmarket  Heath  or 
Black  Hambleton  aforesaid,  or  for  any  plate,  prize,  sum  ot 
money,  or  other  thing  of  less  value  than  50/.,  every  such 
person  or  persons  should  forfeit  and  lose  the  sum  of  200/.'' 

l80eo.2,e.S4,  The  18  Geo.  2,  c.84,  s.  11,  reciting  the  3rd  section  of  the 
■.11. 
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former  act^  and  further  reciting  that  ''the  thirteen  Boyal  1842. 
plates  of  one  hundred  guineas  each  annually  run  for^  and 
also  the  high  prices  that  are  constantly  given  for  horses  of 
strength  and  size,  are  sufficient  to  encourage  breeders  to 
raise  their  cattle  to  the  utmost  size  and  strength  possible/' 
enacts  "  that  it  shall  and  may  be  lawfal  for  any  person  or 
persons  to  run  any  match,  or  to  start  and  run  for  any  plate, 
prise,  sum  of  money,  or  other  thing,  of  the  real  and  intrinsic 
Yalne  of  50/.  or  .upwards,  at  any  weights  whatsoever,  and  at 
ami  place  or  places  whatsoever,  without  incurring  or  being 
liable  to  the  penalty  or  penalties  in  the  13  Oeo.  2  relating 
to  weights  as  aforementioned,  and  in  the  same  manner  as 
might  have  been  done  if  the  said  act  had  never  been  made/' 
It  is  upon  this  clause,  and  upon  this  clause  alone,  that  the 
legality  of  horse-racing  now  depends ;  the  former  statute  so 
far  as  it  related  to  horse-racing  having  been  altogether  re- 
pealed by  the  8  &  4  Vict.  c.  5 :  and  the  question  is,  whether 
a  match  by  horse  against  horse,  running  frotn  one  given 
point  to  another,  is  not  fiedrly  within  the  protection  of  the 
186eo.  2,  c.  34,  s.  11,  or  whether,  in  order  to  render  the  race 
legal,  it  must  be  run  upon  some  accustomed  race-course,  as 
suggested  by  Lord  Eldon  in  Whaley  v.  Pajot,  2  B.  &  P.  61. 
It  may  be  observed  that  that  dictum  of  that  very  learned 
judge  was  purely  extrajudicial ;  and  it  may  well  be  doubted 
whether  the  court  can  take  judicial  notice  of  what  is  a  race- 
course, or,  in  sporting  phraseology,  ''the  turf,^'  any  more 
than  they  can  of  the  meaning  of  "  across  a  coimtry ."  There 
can  be  no  reason  why  the  words  of  the  18  Oeo.  2,  c.  84, 
s.  11,  ''any  place  or  places  whatsoever,''  should  receive  the 
limited  construction  that  was  put  upon  them  in  that  case. 

Ludlow,  Serjeant,  (F,  F.  Lee  was  with  him),  in  support 
of  his  rule. — The  law  upon  this  subject  is  correctly  laid 
down  by  Lord  Eldon  m. Whaley  v.  Pajot,  2  B.  &  P.  51, 
where  he  says :  "The  \h  Car.  2,  c.  7,  in  the  2nd  section 
prohibited  various  species  of  gaming,  horse-racing,  foot- 

VOL.  IV,  c  c 
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1842.  racing,  &c.,  under  certain  penalties.  After  this  the  9  Anne, 
c.  14,  also  prohibited  various  species  of  gaming  under 
heavier  penalties ;  and,  though  horse-racing  was  not  named 
in  that  stutute,  yet  it  has  been  holden  to  come  within  the 
spirit  of  it  (8).  The  16  Car.  2  does  not  in  terms  avoid  any 
contract;  but  the  transaction  on  which  the  contract  is 
founded  being  prohibited,  the  contract  itself  cannot  be 
supported.  The  9  Anne  expressly  avoids  the  contract. 
These  statutes  were  followed  by  the  13  Geo.  2,  c  19,  and 
18  Oeo.  2,  c.  34.  Had  many  contracts  founded  in  horse- 
racing  been  held  illegal  previous  to  these  statutes,  it  might 
be  found  difficult  to  maintain  that  such  horse-radng  could 
now  be  deemed  legal  which  before  had  been  deemed  i]l^;aL 
But  the  13  Geo.  2  having  prohibited  many  species  of  horse- 
radng,  the  law  seems  to  have  implied  that  such  species  of 
horse-racing  as  were  not  prohibited  by  that  statute,  by  not 
being  prohibited  became  legaL  And  the  18  Geo.  2  having 
taken  away  some  of  the  prohibitions  and  penalties  of  the 
13  Geo.  2,  the  same  kind  of  reasoning  seems  to  have  been 
applied,  namely,  that  these  species  of  racing  with  respect 
to  which  certain  restrictions  were  taken  away,  were  thereby 
altogether  legalized.  There  seems  to  be  much  ground  for 
arguing  firom  the  nature  of  the  16  Car.  2,  and  9  Anne,  that 
these  acts  ought  to  be  construed  strictly,  in  order  to  enforce 
the  principle  on  which  they  are  founded,  namely,  to  pro- 
hibit all  horse-racing;  and  that  the  13  and  18  Gfeo.  2  are 
from  their  nature  to  be  so  construed  as  to  encourage  the 
breed  of  horses,  and  to  permit  that  species  of  horse-radng 
only  called  radng  on  the  turf.  It  is  to  be  observed  that 
the  13  Geo.  2,  speaks  of  entering,  pladng,  starting,  &c., 
and  that  the  expression  '  any  place  or  places  whatsoever,' 
used  in  18  Geo.  2,  can  hardly  mean  all  England.'^    And 


(8)   See  Ooodburn  v.   Morley,      Blac.  706.    So  also  a  foot-i 
2Str.ll59;Blaztonv.Pye,2Wi]8.      Lynall  y.  Longbotham,  2  Wfls.  36 ; 
309;  Clayton  v.  Jennings,  2  W.      Brown  v.  Berkeley,  Cowp.  281. 
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upon  a  subsequent  day,  his  lordship  said :  **  Upon  inquiry        1642. 
of  the  judges  of  the  court  of  King's  Bench,  we  find  that 
the  judgment  of  that  court  in  Ximenes  v.  Jacques,  6  T.  B. 
499,  proceeded  on  an  opinion  that  the  13  and  18  Geo.  2 
rdate  to  bon&  fide  horse-racing  only.    Without,  therefore, 
again  entering  into  the  grounds  before  stated,  it  is  sufficient 
for  me  to  declare  it  to  be  the  opinion  of  the  court  that  the 
transaction  described  in  this  case  (9)  is  not  that  species  of 
horse-race  or  match  which  is  legalized  by  the  13  and  18 
Oeo.  2,  and  consequently  that  this  action  cannot  be  main- 
tained/'   The  18  Oeo.  2,  c.  84,  s.  11,  merely  removes  the 
penalties  that  had  been  imposed  by  the  former  statute  of 
18  Geo.  2,  c.  19,  in  respect  of  matches  run  without  the 
weights  prescribed  by  s.  3 :  it  no  otherwise  legalizes  any 
description  of  race.    [Mauk,  J. — ^The  11th  section  of  the 
18  Geo.  2,  c.  84,  declares  it  lawful  to  run  any  match  for 
any  plate  &;c.  of  the  value  of  50/.  at  any  weights  whatsoever, 
and  at  any  place  or  places  whatsoever,  without  incurring 
the  penalties  relating  to  weights  in  s.  8  of  the  former  act. 
What  effect  do  you  give  to  the  words  "  at  any  place  or  places 
whatsoever?'']     No  offence  would  have  been  committed 
under  the  13  Greo.  2,  c.  19,  in  starting  ahorse  for  any  bonft 
fide  race,  where  the  stake  amounted  to  the  value  of  50/., 
at  any  other  place  than  Newmarket  or  Black  Hambleton. 

(9)  The  bet  in  that  case  was  as  other  that  he  Mr.  W.  Whaley  may 
follows :— "  Mr.  Pajot  bets  Mr.  W.  think  proper,  but  to  be  obliged,  one 
Whaley  five  hundred  guineas  and  a  of  thenif  to  arrive  in  the  town  of 
dinner  (to  be  had  at  Sittingboume  Sittingboume  sooner  than  Mr.  Pa- 
in Kent)ihat  his,  Mr.  Pajot's,  brown  jot's  horse.  Mr.  W.  Whaley  hat 
hone  called  Little  Devil  goes  from  the  power  of  naming  his  rider.  The 
London  to  the  said  town  in  the  meaning  of  this  bet  is,  that  Mr.  Pa- 
said  comity  of  Kent  (rode  also  by  jot  bets  Mr.  Whaley,  that  his,  Mr. 
himself)  sooner  than  Mr.  Whaley's  Pajot's  horse,  can  go  the  distance 
two  hacks^  one  a  brown  called  above  mentioned  in  a  shorter  time 
Billy,  the  other  a  dark  bay  called  than  Mr.  Whaley's  horses  above 
Allsteel,  go  the  same  distance ;  the  mentioned,  placing  one  of  them  at 
two  horses  of  Mr.  Whaley  to  be  a  certain  distance  from  the  place 
placed  at  any  distance  from  each  from  whence  the  other  starts." 

c  c  2 
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The  18  Geo.  2,  c.  19,  being  now  repealed  by  the  8  &4  Vict. 
c.  5,  s.  1,  there  is  no  statute  to  render  horse-racing  legal 
at  all :  or,  if  horse-racing  be  held  to  be  legal  notwithstand- 
ing the  repeal  of  the  18  Geo.  2,  c.  19,  a  match  for  50».  most 
be  held  equally  legal  with  a  match  for  502.  A  steeple- 
chase clearly  is  not  a  legitimate  race  within  the  meaiung 
of  any  of  the  statutes :  it  is  a  foolish  and  a  cruel  sport  to 
which  our  ancestors  were  happily  not  addicted.  [En* 
kine,  J. — How  does  it  appear  upon  the  record  that  this  was 
other  than  a  race  over  a  regular  course?]  Though  pos- 
sibly the  court  may  not  take  judicial  notice  as  to  what  is 
a  race  of  "  four  miles  across  a  country/'  at  all  events  they 
will  take  notice  that  "  across  a  country'^  is  not  a  regular 
race-course.  Besides,  this  is  rather  a  wager  than  a  horse- 
race; and  therefore,  being  for  a  sum  exceeding  10/.,  it  is 
megsH—Shimto  V.  TTieedj  7  Bing.  405,  4  M.  &  P.  575. 

TiNDAL,  C.  J. — The  difficulty  that  is  thrown  upon  this 
case  by  the  argument  that  has  been  urged  on  the  part  of 
the  defendant,  is,  that,  if  we  yield  to  it,  we  come  to  the 
conclusion,  that,  as  the  law  now  stands,  no  race  run  for 
any  stake  or  at  any  place  would  be  legal;  for,  the  13 
Geo.  3,  c.  19,  having  only,  so  to  speak,  legalised  socb 
matches  as  should  be  started  or  run  at  Newmarket  or 
Black  Hambleton,  and  the  recent  statute  of  8  &  4  Vict.  c.  5, 
having  repealed  the  18  Geo.  2,  c.  19,  so  far  as  it  related  to 
horse-racing,  it  necessarily  follows,  that,  imless  horse-races 
are  made  legal  by  the  18  Geo.  2,  c.  84,  s.  11,  they  must 
be  altogether  illegal,  it  having  been  held  that  they  are  ille- 
gal games  within  the  previous  statute  of  9  Anne,  c.  14. 
Now,  it  would  be  somewhat  singular  if  the  8  &  4  Vict 
c.  6  were  held  to  have  the  effect  of  rendering  horse-radng 
illegal,  when  its  very  object  was  to  relieve  parties  from 
penalties  incurred  under  the  former  act.  (10).    I  cannot, 

(10)  The  Ut  section  repeals  so      relates  to  borse-racing.    And  the 
much  of  the  13  Geo.  2,  c.  19,  as      2nd  section  enacts,  **  that,  inune- 
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therefore^  help  thinting  that  the  law  now  stands  npon  the 
JQst  construction  to  be  put  upon  the  18  Geo.  2,  c.84^  s.  11 : 
and  according  to  the  way  in  which  I  construe  that  clause, 
I  see  no  objection  to  the  race  described  on  this  record 
being  a  legal  race.  After  reciting  the  8rd  section  of 
the  13  Geo.  2,  c.  19,  and  further  reciting  that  "  the  thir- 
teen Royal  plates  of  one  hundred  guineas  each  annually 
run  for,  and  also  the  high  prices  that  are  constantly  given 
for  horses  of  strength  and  size,  are  sufficient  to  encourage 
breeders  to  raise  their  cattle  to  the  utmost  size  and  strength 
possible,''  that  section  enacts  "  that  it  shall  and  may  be 
lawful  fiur  any  person  or  persons  to  run  any  match,  or 
to  start  and  run  for  any  plate,  prize,  sum  of  money,  or 


1842. 


diateiy  after  the  pasamg  of  thia 
act,  it  sball  be  lawful  for  any  person 
against  whom  any  original  writ, 
writ  of  summons,  suit,  action,  bill, 
plaint,  or  information  sball  have 
been  toed  out,  commenced,  or  pro- 
secuted on  or  before  the  day  of  the 
passing  of  this  act,  for  the  recovery 
of  any  forfeiture  or  pecuniary  pe- 
nalty incurred  under  the  said  act 
made  and  passed  in  the  13  Geo.  2, 
to  apply  to  the  court  in  which  such 
ori^nal  writ,  &c.,  shall  have  been 
sued  out,  commenced,  or  prose- 
cuted, if  such  court  shall  be  sitting, 
or,  if  such  court  shall  not  be  sitting, 
to  any  judge  of  either  of  the  supe- 
rior courts  at  Westminster,  for  an 
order  that  such  original  writ,  &c., 
ahall  be  discontinued,  upon  pay- 
ment of  the  costs  thereof  out  of 
pocket  incurred  to  the  time  of  such 
application  being  made,  such  costs 
to  be  taxed  according  to  the  prac- 
tice of  such  court ;  and  every  such 
court  or  judge,  as  the  case  may  be, 
is  hereby  antfaoriied  and  required, 
apon  sneb  i^lication,  and  proof 


that  sufficient  notice  has  been 
given  to  the  plaintiff  or  informer, 
or  to  his  attorney,  of  the  applica- 
tion, to  make  such  order  as  afore- 
said; and,  upon  the  making  such 
order,  and  payment  or  tender  of 
such  costs  as  aforesaid,  such  writ, 
suit,  &c.,  shall  be  forthwith  dis- 
continued :  Provided  always,  that 
in  all  cases  in  which  any  such 
writ,  &c,  shall  have  been  sued  out 
or  commenced  subsequently  to  the 
1st  March,  1S40,  it  shall  be  lawful 
for  such  court  or  judge  as  aforesaid 
to  make  such  order  for  discon- 
tinuing the  same,  without  payment 
of  any  costs;  and,  in  every  such 
case,  on  the  making  of  such  or^ 
der,  such  writ,  suit,  &c.,  shall  be 
forthwith  discontinued:  Provided 
always,  that  nothing  herein  con- 
tained shall  be  deemed  or  taken  to 
enable  any  person  to  recover  back 
any  money  paid  before  the  passing 
of  this  act,  in  pursuance  of  any 
judgment  duly  obtained  under  the 
provisions  of  the  said  last-recited 
act." 
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1842;  other  things  of  the  real  and  intrinsic  value  of  501.  or  up- 
wards, at  any  weights  whatsoever^  and  at  cmig  place  or 
places  whaisoever,  without  incurring  or  being  liable  to  the 
penalty  or  penalties  in  the  18  Oeo.  2  relating  to  weights 
as  aforementioned,  and  in  the  same  manner  as  might  have 
heea  done  if  the  said  act  had  never  been  made/'  The 
former  part  of  this  clause  would  seem  to  shew  that  the  ob- 
ject of  the  legislature  was  simply  to  relieve  parties  firom 
penalties  that  might  have  been  incurred  by  running  horses 
with  less  than  the  weights  prescribed  by  the  13  Oeo.  2j 
c.  19,  s.  8 :  but,  taking  the  whole  of  the  clause  together, 
it  is  clear  to  my  mind  that  the  intention  was,  to  relieve 
firom  penalties  not  only  for  running  h(»ses  with  insufficient 
weights,  but  also  for  running  at  other  places  than  New- 
market and  Black  Hambleton;  for,  had  the  legislature  in- 
tended merely  to  remit  the  penalties  incurred  in  respect 
of  light  weights,  the  words  ''and  at  any  other  place  or 
places  whatsoever,''  and  again  the  words  at  the  end  of  the 
clause,  ''  in  the  same  manner  as  might  have  been  done  if 
the  said  act  had  never  been  made,"  would  have  been 
superfluous.  Besides,  it  is  to  be  observed,  this  is  an  act 
passed  for  the  purpose  of  taking  away  restrictions  and  pe- 
nalties ;  and,  although  an  act  imposing  a  penalty  is  to  be 
construed  strictly,  a  liberal  exposition  is  always  given  to 
an  act  of  contrary  aspect :  and  it  appears  to  me  that  the 
only  fair  and  liberal  construction  we  can  put  upon  this  sta- 
tute, is,  not  only  that  a  horse-race  for  a  stake  or  plate  of  the 
value  of  60/.  may  legally  be  run  without  any  penalty  being 
incurred  by  a  non-compliance  with  the  18  Geo.  2,  c.  19,  s.  8, 
but  that  such  race  may  legally  be  run  at  any  other  than 
the  places  mentioned  in  the  6th  section.  Then  it  is  said 
that  the  words  ''  at  any  other  place  or  places  whatsoever" 
must  receive  a  construction  short  of  their  ordinary  and 
accustomed  meaning,  and  must  be  limited  to  courses  or 
places  where  races  are  usually  run.  Lord  Eldon,  whose 
authority  no  one  holds  in  more  respect  than  I  do,  certainly 
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seems  to  hare  drawn  that  conclusion  in  the  case  of  Whaley  1842. 
y.  Pajoty  2  B.  &  P.  61.  But  that  case  was  capable  of  being 
decided,  and  ultimately  was  decided,  without  reference  to 
that  narrow  view  of  the  statute :  for,  a  wager  that  a  single 
horse  should  go  over  a  given  distance  on  a  turnpike-road 
in  less  time  than  two  other  horses  should  perform  the  same 
distance,  each  going  a  portion  of  it  only,  could  hardly  be 
called  a  horse-race  in  the  ordinary  sense  of  the  term.  But 
this,  as  appears  from  the  record,  is  a  race  between  two 
horses,  to  be  run  from  a  certain  given  point  to  a  certain 
other  given  point — ^a  trial  of  the  skill  of  the  riders  and  of 
the  strength  and  speed  of  the  horses — and  the  parties  to 
the  contract  being  the  respective  owners  of  the  horses  (11), 
which  avoids  the  difficulty  suggested  as  to  its  being  a  mere 
wager.  I  am,  therefore,  clearly  of  opinion  that  this  is  a 
race  coming  fairly  within  the  18  Geo.  2,  c.  34,  s.  11 :  and, 
in  so  holding  it,  I  do  not  think  we  shall  at  all  militate 
against  the  object  and  intention  of  that  statute ;  for,  it  is 
just  as  much  a  trial  of  the  power  and  speed  of  the  respec* 
tive  horses  as  if  the  race  were  run  upon  a  level  course,  and 
perhaps  more  so.  K  we  were  to  hold  that  no  race  can  legally 
be  run  except  upon  a  course  that  is  free  from  obstruction 
and  impediment,  how  nice  would  be  the  distinctions  that 
such  a  doctrine  would  lead  to  !  it  might  possibly  in  that  case 
be  said  that  the  leaps  usual  in  running  for  the  hunters' 
stakes  would  invalidate  the  race.  Upon  the  whole  I  think 
the  objection  that  has  been  urged  in  arrest  of  judgment 
has  not  been  made  out  upon  the  record,  and  consequently 
that  the  rule  must  be  discharged. 

CoLTMAN,  J.,  was  at  Nisi  Prius. 

EssKiNB,  J. — ^I  am  of  the  same  opinion.    The  language 
of  the  legislature  in  some  of  the  statutes  that  have  been 

(11)  Not  ao!  see  the  memoFRndum  and  the  declaration. 
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1842.  referred  to^  and  that  of  Lord  Ellenborough  in  the  case  of 
JVhaley  v.  Pt^oty  2  B.  &  P.  51,  certainly  has  cast  a  good 
deal  of  doubt  and  difficulty  upon  the  question.  My  Bro- 
ther Ludlow  has  insisted,  that,  by  the  late  statute  of  3  & 
4  Vict.  c.  5,  horse-racing  generally  is  made  illegal,  and  that 
thU  at  all  CTents  is  not  a  race  within  the  meaning  of  the 
earlier  statutes  upon  the  subject.  It  appears  to  me  to  be 
quite  impossible  to  hold  the  effect  of  the  3  &  4  Vict.  c.  5 
to  be  such  as  is  contended :  its  object  was,  not  to  impose 
any  additional  restrictions  upon  horse-radng,  but  to  re- 
lieve parties  firom  penalties  that  might  ha?e  been  incurred 
under  the  13  Geo.  2,  c.  19 :  and  when  we  see  that  the  in- 
tention of  the  legislature  evidently  was  to  hold  out  a  fur- 
ther encouragement  to  horse-racing,  it  would  be  somewhat 
singular  to  put  such  a  construction  upon  the  8  &  4  Yict 
c.  6  as  would  altogether  prevent  it :  and  we  certainly 
would  not  willingly  come  to  such  a  conclusion.  The  3  & 
4  Vict.  c«  5,  at  all  events,  does  not  repeal  the  18  Geo.  2, 
c.  34.  If  the  13  Geo.  2,  c.  19,  had  been  the  only  statute 
by  which  horse-races  were  rendered  legal,  the  provisiona 
therein  relating  to  horse-racing  being  distinctly  repealed, 
whatever  the  consequences,  and  however  repugnant  to  the 
real  intention  of  the  legislature,  possibly  we  might  have 
felt  ourselves  bound  to  yield  to  the  objection.  But,  the 
18  Geo.  2,  c.  34,  s.  11,  being  left  untouched,  we  must  see 
whether  there  is  not  enough  in  that  clause  to  remove  the 
difficulty.  The  object  of  that  clause  was  further  to  encou- 
rage racing,  and  not  to  put  restraint  upon  it.  It  not  only 
repeals  certain  penalties  before  imposed  by  the  13  Geo.  2, 
c.  19,  s.  8,  but  it  also  affirmatively  enacts  that  it  shall  be 
lawful  for  any  person  or  persons  to  run  any  match,  or  to 
start  and  run  for  any  plate  &;c.  of  the  value  of  50/.  or  up- 
wards, at  any  weights  whatsoever  and  at  any  place  or  pkuxM 
whatsoever :  and  we  can  only  give  effect  to  these  affirma- 
tive words  by  reading  them  as  shewing  the  intention  of 
the  legislature  to  declare  all  races  to  be  legal,  at  whatever 
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place  run  for,  provided  the  stake  be  of  the  value  of  60/.  1842. 
It  is  said^  that,  assuming  the  object  of  the  1 8  Geo.  2,  c.  34, 
s.  11,  to  have  been  to  render  races  at  other  places  than 
Newmarket  and  Black  Hambleton  legal,  it  must  mean 
such  races  as  were  recognized  by  the  13  Geo.  2,  c.  19,  viz., 
on  a  proper  and  usual  race-course.  But,  whatever  the 
object  of  the  18  Geo.  2,  c.  19,  some  effect  must  be  given 
to  the  18  Geo.  2,  c.  84,  s.  11.  It  appears  to  me,  therefore, 
that  all  we  have  to  consider  is  whether  or  not  this  was  a 
match  or  horse-race  within  the  statute.  Ximenea  v.  Jacques 
6  T.  R.  4A9,  clearly  was  not  the  case  of  a  horse-race :  it 
was  a  match  against  time  with  a  post-chaise  and  pair.  In 
the  present  case,  however,  the  two  horses  were  matched 
against  each  other  for  a  trial  of  strength  and  speed  from 
one  given  point  to  another  given  point.  Whaley  v.  Pqjoti 
2  B.  &  P.  51,  was  not  the  case  of  a  contest  or  match  of  one 
horse  against  another :  but  rather  a  trial  of  skill — ^whether 
the  defendant,  by  his  superior  management  of  his  own 
horse,  could  accomplish  a  certain  journey  in  less  time  than 
the  same  journey  could  be  performed  by  another  person 
riding  two  horses,  placing  the  second  at  any  distance  he 
might  think  proper  from  the  point  of  starting.  That  case, 
therefore,  might  well  have  been  decided  as  it  was  without 
coming  to  the  conclusion  that  no  race  was  legal  unless  run 
iqK>n  a  regular  race-course :  and  we  are  not  bound  by  the 
observations  of  any  judge,  however  eminent,  where  the 
ultimate  decision  of  the  case  proceeds  upon  other  grounds. 
Seeing,  therefore,  that  this  was  in  reality  a  match  to  try 
the  respective  speed  and  strength  of  two  horses,  starting 
from  the  same  point,  and  directed  to  the  same  point,  and 
that  there  is  nothing  upon  the  face  of  the  record  to  shew 
that  it  was  not  a  race  within  the  meaning  of  the  18  G^.  2, 
c.  84v  s.  11, 1  think  we  are  not  justified  in  arresting  the 
judgment. 

Maulb,  3. — ^I  am  also  of  opinion  that  there  is  no  ground 
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for  acreating  the  judgment  in  this  caae.  Acoording  to  tbe 
proper  constmction  of  the  seyeral  statntes  that  have  been 
referred  to,  it  appears  to  me  that  the  race  in  question  ia  a 
legal  race  within  the  18  Qeo.  2,  c.  34,  s.  11,  and  ia  not 
tainted  with  any  illegaKfy  by  reason  of  any  of  the  prior 
statutes.  The  several  statutes  that  have  a  bearing  upon 
the  subject  are,  the  16  Car.  3,  c.  7,  the  9  Anne,  c.  14;,  the 
13  Geo.  2,  c.  19,  ss.  1—5,  and  the  18  Geo.  2,  c.  34,  s.  11. 
The  two  first-mentioned  statutes  have  been  construed  to 
render  horse>racing  an  illegal  gaming.  The  13  Geo.  2,  c. 
19,  to  a  certain  extent  legalised  the  sport :  the  Ist  secticm 
prohibited  any  but  the  owner  firom  starting  or  running  ai^ 
horse,  or  from  entering  more  than  one  horse :  the  2nd 
section  imposed  a  penalty  for  entering,  starting,  or  running 
any  horse  for  a  plate  or  prixe  of  less  value  than  5(V. :  the 
3rd  section,  which  regulated  the  weights  to  be  carried, 
seems  not  to  have  applied  to  any  horses  but  those  that 
were  of  the  respective  ages  therein  mentioned  (12) :  and 
S.6  enacted, ''  that  no  person  or  persons  tokatsoeoer  ahould 
start  or  run  any  match  with  or  between  any  horse,  mare, 
or  gelding,  for  any  sum  of  money,  plate,  prize,  or  other 
thing  whatsoever,  unless  such  match  should  be  started  or 
run  at  Newmarket  or  Black  Hambleton,  or  the  said  sum 
of  money,  plate,  prize,  or  other  thing  were  of  the  real  and 
intrinsic  value  of  50/.  or  upwards :  and,  in  case  any  person 


(12)  "  No  hone,  mare,  or  geld* 
ing,  being  of  the  age  of  five  years, 
shall  be  entered,  started,  or  run  for 
any  plate,  prize,  sum  of  money,  or 
other  thing  whatsoever,  unleM  such 
horse,  &c.,  shall  cany  ten  stone 
weight,  computing  14  lbs.  to  each 
stone  weight ;  and  no  horse,  &c., 
being  of  the  age  of  six  years,  shall 
be  entered  &c.  for  any  plate  &c., 
unless  such  horse  &c.  shall  carry 
eleven  stone  weight  &&;  and  no 
horse,  &C.,  being  of  the  age  of  seven 


years,  shall  be  entered  &G.  Hor  any 
plate  &c«,  unless  such  horse  &c. 
shall  carry  twelve  stone  weight  &c: 
and,  in  case  any  person  or  persons 
shall  enter  &c.  any  horse  &c  of 
either  of  the  ages  aforesaid,  for  any 
plate  fee,  carrying  less  than  the 
weights  hereinbefore  directed  to  be 
canried,  such  hone  &c,  or  the  value 
thereof,  shall  be  forfeited,  and  the 
penon  or  persons  so  entering  &c. 
such  horses  &c.  shall  forfeit  and 
lose  200/." 
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or  persons  should  start  or  run  any  such  match  at  any  other  1842. 
place  than  Newmarket  or  Black  Hambleton  aforesaid^  or 
for  any  plate,  prize,  sum  of  money,  or  other  thing  of  less 
value  than  50/.,  every  such  person  or  persons  should  forfeit 
and  lose  200//'  The  effect  of  that  statute  is  in  terms  to 
prohibit  the  starting  of  any  horses  of  certain  ages  without 
carrying  certain  weights,  or  the  running  of  any  horses  at 
any  other  than  the  places  mentioned  in  section  5,  or  for  a 
plate  or  priae  of  less  value  than  50/.  Such  are  the  express 
enactments  of  that  statute :  but  it  has  been  held  that  the 
cases  that  are  by  implication  exempted  firom  penalties 
under  these  clauses,  by  force  of  the  word  "  imless,''  are 
also  impliedly  exempted  from  penalties  under  any  previ- 
ous statute.  Then  comes  the  18  Geo.  2,  c.  84,  s.  11,  which 
expressly  enacts  "  that  ii  $haU  and  may  be  lawful  for  any 
person  or  persons  to  run  any  match,  or  to  start  and  run 
for  any  plate,  prize,  or  sum  of  money,  or  other  thing,  of 
the  real  and  intrinsic  value  of  50/.  or  upwards,  at  any 
weights  whatsoever,  and  at  amy  place  or  places  whatsoever ,  ' 
without  incurring  or  being  liable  to  the  penalty  or  penalties 
in  the  13  Geo.  2  relating  to  weights  as  aforementioned, 
and  in  the  same  manner  as  might  have  been  done  if  the 
said  act  had  never  been  made.''  Now,  applying  to  this 
clause  the  same  principle  of  construction  that  the  cases 
Iiave  applied  to  the  18  Gteo.  2,  c.  19,  it  cannot  be  doubted 
that  it  relieved  those  races  which  it  may  be  lawful  to  run, 
not  only  from  the  penalties  imposed  by  the  13  Qeo.  2,  c« 
19,  s.  8,  but  also  from  any  illegality  under  any  previous 
law :  so  that  the  meaning  of  the  18  Geo.  2,  c.  34,  s.  11, 
must  be  taken  to  be,  that  it  shall  be  lawful  to  run  any 
race  for  a  stake  of  50/.  or  upwards,  at  any  weights,  or  at 
any  place  or  places  whatsoever,  without  incurring  any 
penalties  under  the  13  Geo.  2,  c.  19,  or  any  other  iU^alUy. 
Then,  the  3  &  4  Vict.  c.  5,  reciting  that  doubts  had  arisen 
(which  is  not  surprising)  as  to  the  meaning  of  certain 
daoses  in  the  13  Geo^  2,  c  19,  relating  to  the  subject  of 
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1842.  hone-radng,  and  that  several  persons,  not  intending  to 
offend  against  the  provisions  of  the  act,  had  been  sob- 
jected  to  vexatious  proceedings  at  law,  repeals  those  pro- 
visions, and  relieves  parties  firom  any  penalties  incorred 
under  them.  The  several  danses  of  the  IS  G^.  2,  c.  19, 
therefore,  being  expunged  from  the  statute-book,  the  18 
Oeo.  2,  c.  34,  s.  11,  still  stands  as  part  of  the  law  of  the 
land,  to  be  construed  in  the  manner  above  suggested.  The 
repeal  of  the  13  Geo.  2,  c.  19,  ss.  1-^,  by  the  3  ft:  4  Vict 
c.  6,  cannot  have  the  effect  of  destroying  the  legality  of 
any  races  that  were  not  illegal  at  the  time  of  the  paaaing 
of  the  last-mentioned  act.  The  only  question,  therefore^ 
that  remains  to  be  considered,  is,  whether  or  not  the  18 
Greo.  2,  c.  84,  s.  11,  applies  to  this  particular  transaction. 
As  a  provision  taking  away  penalties,  it  must  receive  a 
liberal  construction.  The  main  object  of  the  legislatore 
being  the  promotion  of  a  powerful  breed  of  horses,  and 
there  being  nothing  in  the  late  statute  that  is  incon- 
sistent with  that  object,  and  this  being  a  sort  of  racing 
that  is  well  calculated  to  attain  that  end,  it  seems  to 
me  to  be  a  race  that  is  within  the  meaning  of  the  clause 
in  question.  Some  doubt  has  arisen  from  the  language 
of  Lord  Eldon  in  Whaley  v.  Pajot,  2  B.  &  P.  51.  The 
decision  in  that  case,  however,  is  quite  consistent  with 
that  now  pronouncing.  Lord  Eldon  there  suggests  that 
''  the  13  &  18  Geo.  2  are  from  their  nature  to  be  so  con- 
strued as  to  encourage  the  breed  of  horses,  and  to  permit 
that  species  of  horse-radng  only  called  running  on  the 
turf.''  But  I  see  nothing  in  those  statutes  to  justify  so 
narrow  a  construction ;  and  I  think  it  is  not  going  too  ht 
to  hold  them  to  mean  running  upon  the  sui&ce  of  the 
earth  from  point  to  point.  K  it  be  said  that  the  statute 
of  18  Gteo.  2,  c.  34,  refers  only  to  places  ejusdem  generis 
with  those  named  in  s.  6  of  the  previous  act,  I  answer 
that  the  court  cannot  take  judicial  notice  of  what  is  or 
is  not  a  regular  race-course.     Upon  the  whole^  I  think 
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the  intention  of  the  legislature  is  not  to  be  defeated,  and        1842. 

that  we  may  well  construe  the  statutes  referred  to  so  as 

to  sustain  this  transaction. 

Rule  discharged. 


Walton  r.  Bateman  and  Others.  Friday, 

TJan,  2UL 
HIS  was  an  action  for  an  infringement  of  the  same  in  an  action 

patent  which  came  in  question  upon  the  trial  of  Walton  v.  fringement  of 
Potter,  ante,  p.  91.  f  p»'*^°^  ^«' 

'  '  *  improvements 

Application  had  been  made  to  Coltman,  J.,  at  Chambers,  in  cards,  the 
to  allow  the  defendants  to  plead  the  following  pleas — first,  to  allow  the 
not  guilty — secondly,  that  the  inyention  was  not  a  new  in-  pf/ad— "hat  the 
yention  as  to  the  public  use  and  exercise  thereof — thirdly.  *'^*^*®  i"  '«- 

y  ,       ,  ,  spect  of  which 

that  the  mvention  was  not  a  new  mamtfaciuTe  within  the  the  patent  was 
meaning  of  the  statute  21  Jac.  1,  c.  8 — fourthly,  that  the  |^ncran7" 
cards  mentioned  in  the  petition  and  letters  patent  were  ouS'^andth  t 

generally  known  previously,  and  that  the  alleged  improve-  the  alleged  im- 
provements 
ments  were  not  an  invention  m  respect  of  which  the  said  were  not  an 

letters  patent  could  lawfully  be  granted — fifthly,  that  par/  i^^^t^of  " 
of  the  cards  so  mentioned  were  so  generally  known,  and  '''>\ch  a  patent 

®  ^  ^  '  could  lawfully 

that  the  alleged  improvements  were  not  an  invention  in  be  granted^ 
respect  of  which  the  said  letters  patent  could  lawfully  be  piea  as  to  |Nn^ 
granted— sixthly,  that  the  plaintiff  did  not  particularly  °nVemi^n!5n 
describe  the  nature  &c.  of  his  alleged  invention — seventhly.  »d<*>t>on  t®  * 

°  "^ '  plea  that  the 

that  the  invention  was  useless  for  sheet  cards  and  top  cards,  invention  was 
The  learned  judge  having  disallowed  the  fourth  and  fifth  nttfaetu^  '^* 
pleas —  ^^^^^  ^^ 

'^  meaning  of  the 

statute  21  Jac. 

Taljimrd,  Serjeant,  on  a  former  day  in  the  term,  obtained    ' 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  two 
rejected  pleas  should  not  be  added. 

Bonynu,  Serjeant,  shewed  cause. — He  submitted  that 
the  fourth  and  fifth  pleas  were  perfectiy  unnecessary,  for, 
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Walton 

«. 
Batbman. 


that  nothing  could  be  given  in  evidence  nnder  thme  pleat 
that  would  not  be  admissible  under  the  third ;  and  that  in 
fact  the  whole  matter  had  been  diacosaed  under  a  nmilar 
issue  in  Crane  v.  Price,  post.  Vol.  5. 


Tfdfourd,  Serjeant,  in  support  of  his  rutei  urged  that 
there  might  be  a  difficulty  in  saying  that  the  defence  in- 
tended to  be  set  up  under  the  pleas  proposed  to  be  added, 
viz.  that  the  alleged  patent  was  for  the  application  of  a 
known  substance  to  a  known  use,  could  be  admitted  under 
the  third  plea. 


TiNDAL,  C.  J. — It  seems  to  me  that  the  defence  whick 
the  defendants  are  desirous  of  setting  up  under  the  fourtk 
and  fifth  pleas  may  well  be  set  up  under  the  third.  That 
plea  involves  as  well  the  question  of  novelty  as  whether  or 
not  the  alleged  invention  is  a  manufacture  within  the  sta- 
tute of  James  (18) ;  and  therefore  I  think  the  fourth  snd 
fifth  pleas  are  quite  useless^  and  were  properly  disallowed. 


The  rest  of  the  court  concurring — 


(13)  The  plea  that  was  held  in 
Walton  y.  Potter,  ante,  p.  91,  not 
to  he  calculated  to  raise  the  ques- 
tion of  the  validity  of  the  patent 
under  the  statute  21  Jac.  1,  c.  3, 


Bule  diacha^ed. 


was,  that  the  alleged  inventianwsi 
not  **  a  new  invention  as  to  tlie 
public  use  and  exenaie  tkticof  ia 
England,"  &c. 


Monday^ 
Jan.  24M. 


OUBVOKD  V.   BaTLET. 


X  HIS  was  an  action  of  assumpsit.    The  declaration  in 
substance  stated^  that^  in  consideration  that  the  plaintiff 


The  plaintiff 

declared  upon 

a  promite  by 

the  defendant 

to  lay  out  a  ram  Intnisted  to  him  In  the  parchaae  of  a  government  mmmiip :  the  cvidcnee  was 

of  an  undertaking  to  lay  out  the  money  in  the  purchase  of  a  government  teeuriiy: — Held,  that 

the  Tariance  was  one  that  the  Judge  might  amend  under  the  8  ft  4  WilL  4«  e.  48,  a.  SI. 
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had  at  the  request  of  the  defendant  employed  him  to  lay         1842. 
out  a  certain  sum  of  money^  to  wit^  the  sum  of  942/.,  in 
the  purchase  of  a  government  annuiiy,  the  defendant  pro-  «. 

mised  to  lay  out  and  invest  the  said  sum  of  942/.  in  the 
purchase  of  a  government  annuity  for  the  term  of  the  plain- 
tiff's life,  and  not  othenrise :  breach,  that  the  defendant^ 
disregarding  his  promise,  laid  out  and  invested  the  said  sum 
of  94SU.  in  the  purchase  of  an  annuity  in  a  certain  society 
called  The  Boyal  Union  Life  Annuity  Office ;  whereby  &;c. 

The  defendant  pleaded — ^non  assumpsit — and  that  he 
did  not  receive  firom  the  plaintiff  the  said  sum  of  money  in 
the  declaration  mentioned  for  the  said  purpose  therein 
mentioned.    Issue  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  first  sitting  in  this 
term,  the  plaintiff  failed  in  proving  the  precise  contract  al« 
leged  the  declaration,  but  relied  on  certain  admissions  of 
the  defendant  that  he  had  received  the  money  for  the  pur- 
pose of  laying  it  out  in  some  government  security:  and,  the 
karned  judge  being  pressed  to  nonsuit,  the  plaintiff  prayed 
and  obtained  leave  to  amend  his  declaration  by  substitut- 
ing "  security  "  for  "  annuity/' 

The  declaration  having  been  accordingly  amended,  and 
a  verdict  found  for  the  plaintiff,  damages  942/. — 

Bompas,  Seijeant,  now  moved  that  this  verdict  might  be 
set  aside  and  a  nonsuit  entered. — He  submitted  that  the 
amendment  in  question,  going  to  the  very  foundation  of 
the  action,  was  not  such  a  one  as  the  statute  8  &  4  Will.  4, 
c.  42,  8.  23,  contemplated :  and  he  referred  to  JF^erry  v* 
Watts,  ante,  p.  366,  where,  a  deed  having  deen  declared  on  . 
as  an  appointment,  and  it  appearing  not  to  have  been  exe- 
cuted, pursuant  to  the  power,  in  the  presence  of  two  cre- 
dible witnesses,  the  court  virtually  refused  to  permit  the 
declaration  to  be  amended  by  stating  it  as  a  grant  or  as  a 
covenant  to  stand  seised  to  uses* 

TiNDAL,  C.  J.— The  words  of  the  statute  must  always  be 
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1842.  referred  to  when  these  questions  arise.  The  28d  section 
recites  that  "  great  expense  was  often  incurred  and  delay 
or  failure  of  justice  took  place  at  trials  by  reason  of  van- 
ances  as  to  some  particular  or  particulars  between  the  proof 
and  the  record  or  setting  forth  on  the  record  or  document 
on  which  the  trial  was  had^  of  contracts^  customs,  pre- 
scriptions^ names^  and  other  matters  or  drcumstancea  noi 
material  to  the  merits  of  the  ease,  and  by  the  mis-statement 
of  which  the  opposite  party  could  not  have  been  prqfudieed, 
and  the  same  could  not  in  any  case  be  amended  at  the 
trial  except  where  the  yariance  was  between  any  matter  in 
writing  or  in  print  produced  in  evidence  and  the  record^ 
and  that  it  was  expedient  to  allow  such  amendments  as 
thereinafter  mentioned  to  be  made  on  the  trial  of  the 
cause :"  and  it  then  proceeds  to  enact  "  that  it  shall  be 
lawful  for  any  court  of  record  holding  plea  in  dril  actions, 
and  any  judge  sitting  at  Nisi  Frius,  if  such  court  or  judge 
shall  see  fit  so  to  do,  to  cause  the  record,  writ,  or  docu* 
ment  on  which  any  trial  may  be  pending  before  any  such 
court  or  judge,  in  any  dvil  action,  or  in  any  information 
in  the  nature  of  a  quo  warranto,  or  proceedings  on  a  man- 
damus, when  any  yariance  shall  appear  between  the  proof 
and  the  recital  or  setting  forth  on  the  record,  writ,  or 
document  on  which  the  trial  is  proceeding,  of  any  con- 
tract, custom,  prescription,  name,  or  other  matter,  in  any 
particular  or  particulars  in  the  judgment  of  such  court  or 
judge  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prgudiced  m  the  con- 
duct  of  his  action,  prosecution,  or  dtfence,  to  be  forthwith 
amended  by  some  officer  of  the  court,  or  otherwise,  both 
in  the  part  of  the  pleadings  where  such  variance  occurs, 
and  in  every  other  part  of  the  pleadings  which  it  may  be- 
come necessary  to  amend,  on  such  terms  as  to  payment  of 
costs  to  the  other  party,  or  postponing  the  trial,  to  be  had 
before  the  same  or  another  judge,  or  both  payment  of 
costs  and  postponement,  as  such  court  or  judge  shall  think 
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reasonable;  and  in  case  sneh  variance  shall  be  in  some  1842. 
particQlar  or  particulars  in  the  judgment  of  such  court  or 
judge  not  material  to  the  merits  of  the  case,  but  such  as 
that  the  opposite  party  may  have  been  prejudiced  thereby 
in  the  conduct  of  his  action,  prosecution,  or  defence,  then 
such  court  or  judge  shall  have  power  to  cause  the  same 
to  be  amended  upon  payment  of  costs  to  the  other  party, 
and  withdrawing  the  record,  or  postponing  the  trial  as 
aforesaid,  as  such  court  or  judge  shall  think  reasonable/' 
The  only  question  therefore  is,  whether  or  not  the  amend- 
ment  that  has  been  allowed  in  this  case  is  in  a  matter  that 
is  material  to  the  merits  of  the  case  and  by  the  mis-state- 
ment of  which  the  defendant  was  or  could  have  been  pre- 
judiced in  the  conduct  of  his  defence.  I  cannot  conceive 
that  it  is.  The  substance  of  the  charge  is,  that,  instead 
of  laying  out  the  plaintiff's  money  upon  a  public  security 
according  to  his  undertaking,  the  defendant  invested  it  in 
a  private  speculation  which  has  failed.  Whether  the  secur- 
ity was  to  be  a  government  annuity  or  anything  else, 
could  not  in  the  smallest  degree  affect  the  defence.  I 
therefore  think  the  proper  order  has  been  made,  and  that 
the  rule  prayed  should  not  be  granted. 

CoLTMAN,  J.,  was  at  Nisi  Prius. 

Ebskine,  J. — ^I  am  also  of  opinion  that  the  amendment 
was  properly  allowed.  The  defendant  could  not  have 
been  prejudiced  in  his  defence  by  the  incorrect  description 
of  the  security :  in  either  case  his  plea  would  be  the  same, 
and  his  witnesses  the  same.  In  the  case  referred  to,  the 
coart  thought  that  the  proposed  amendment  might  pre- 
judice the  defendant  in  the  conduct  of  his  defence :  the 
pleas  would  most  probably  have  been  different;  or  the 
defendant  might  have  seen  fit  to  demur  to  the  amended 
declaration. 

VOL,  IV.  D  D 
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1842. 


Maule^  J. — ^I  am  of  the  same  opinion.    The  amendmmt 

was  of  a  nature  extremely  simple^  and  one  Yery  easily  made 

at  Nisi  Prius^  and,  assuming  it  to  have  been  necessary,  one 

that  the  jndge  was  anthozised  by  the  statute  to  make.   Had 

the  declaration  stated  that  the  defendant  had  been  employed 

to  invest  the  money  in  a  certain  government  security,  to 

wit,  a  government  annuity,  no  amendment  would  have  been 

needed.    In  Perry  v.  fVatts,  the  plainlaff  sought  to  amend 

his  declaration  by  setting  out  the  deed  at  lengh,  and  then 

averring  the  existence  of  a  certain  relationship  b^ween 

the  parties  so  as  to  make  the  deed  operate  as  a  covenant 

to  stand  seised  to  uses.    That  was  an  amendmont  that 

practically  could  not  be  made  at  Nisi  Frins.    It  might 

when  made  have  rendered  it  necessary  for  the  defendant 

to  demur  to  the  declaration.    The  whole  frame  of  the 

record  would  thus  have  been  altered.    That  case  therefore 

is  entirely  different  from  this. 

Eule  refused. 


Bell,  Public  Officer  of  The  National  Proyinciai. 

Monday,  BaNK  OP  ENGLAND,  V,  TUCKETT. 

Jan.  2ith.      — 

In  sMumpiU      X  HIS  was  an  action  of  assumpsit  by  the 
puUkofficenof  Public  officer  of  The  National  Provincial  Bank  of  England 

a  banking  co- 
paitnertfaJp 

against  the  defendant  as  the  acceptor  of  certain  bills  of  exchange,  ftc,  the  defendant  pleaded, 
that,  by  an  indenture  made  by  and  between  the  defendant  of  the  first  part,  one  May  (therein 
desoribed  to  be  the  manager  of  the  co-partnenhip)  and  one  W.  B.  of  the  secoiid  part,  and  the 
persons  whose  names  and  seak  were  thereunto  subcribed  and  affixed  (creditors  of  the  defendant) 
of  the  third  part,  the  defendant  assigned  all  his  efifects  to  May  and  W.  B.,  in  trust  for  the  credi* 
tors ;  in  consideration  wliereof  the  several  creditors  released  their  renective  debts.  The  plea 
then  averred,  that  May,  so  being  such  manager  as  aforesaid,  executed  the  eaid  indemtmre  a$  euek 
mamayer  ae  qforeeaid/hr  and  on  tekaff^f  the  eaid  eo^partntnk^,  and  duty  amikoritad  m 
that  Sekaff,  and  which  execution  thereqf  by  May  as  such  manager  aforesaid  had  been  nnee 
duty  ratijicd,  comifinned,  aeinowtedyed,  and  acted  upon  by  the  co-partnarehip,  with  the 
knowledge,  assent,  and  concurrence  of  the  several  parties  to  the  indenture.  The  plaintiff  re- 
plied that  May  did  not  execute  the  indenture  a»  euch  manager /or  and  on  behajff  ttf"  the  eo- 
partnereh^,  nor  woe  he  at  any  time  authoriaed  in  that  behalf,  modo  et  form&: — Held,  on  spe- 
cial demurrer,  that  the  several  allegations  that  were  traversed  by  the  replication  tended  only  to 
one  nngle  defence ;  and  therefore  the  replication  was  not  obnoxious  to  the  charge  of  either 
duplicity  or  negative  pregnancy ;  and  that  it  properly  took  issue  upon  the  only  material  aUega- 
tioBS  in  the  plea. 
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against  the  defendant  as  the  acceptor  of  certain  bills  of        1842. 
exchange;  with  counts  for  work  and  labour^  money  paid, 
and  money  found  due  upon  an  account  stated. 

The  fifth  plea  stated^  that,  after  the  accruing  of  the  pif^h  pi^g, 
several  causes  of  action  in  the  declaration  mentioned,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  6th 
April,  1888,  by  a  certain  indenture  then  made  by  and 
between  the  defendant  of  the  first  part,  one  Joseph  May, 
therein  described  to  be  the  manager  of  The  National  Pro- 
vincial Bank  of  England  (being  the  said  co-partnership  in 
the  declaration  mentioned),  and  William  Bumell,  therein 
described  to  be  one  of  the  partners  of  the  firm  of  Bryant 
&  Co.,  who  were  creditors  of  the  defendant,  of  the  second 
part,  and  the  several  persons  whose  names  and  seals  were 
thereunto  subscribed  and  affixed,  being  also  respectively 
creditors  of  the  defendant,  of  the  third  part  (which  said 
indenture,  sealed  with  the  seals  of  the  several  parties 
respectively  of  the  first,  second,  and  third  parts,  being  in 
the  custody,  control,  and  possession  of  some  or  one  of  them 
adversely  to  the  defendant,  of  which  of  them  was  unknown 
to  the  defendant,  the  defendant  could  not  produce  the  same 
to  the  court  there) — after  reciting  that  the  defendant  was 
indebted  to  various  persons  in  divers  sums  of  money,  and, 
for  the  purpose  of  providing  a  fund  for  the  payment  of  his 
debts,  was  desirous  of  assigning  aU  his  personal  estate  and 
eflfects  whatsoever,  upon  the  trusts  thereinafter  declared 
oonoemingthe  same — ^the  said  indenture  witnessed,  that,  in 
consideration  of  the  premises,  and  of  the  sum  of  10s.  ster- 
ling to  the  defendant  paid  by  the  said  Joseph  May  and 
William  Bumell  immediately  before  the  execution  of  the 
said  indenture,  the  receipt  whereof  was  thereby  acknow- 
ledged, he,  the  defendant,  with  the  privity,  consent,  and 
approbation  of  the  said  several  persons  parties  thereto  of 
the  third  part,  testified  by  their  severally  executing  the 
said  indenture,  bargained,  sold,  assigned,  transferred,  and 
set  over  unto  the  said  Joseph  May  and  William  Bumell, 

Dn2 
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1842.  their  executon,  administrators,  and  assigns,  all  and  every 
the  goods,  wares,  and  merchandize,  stock  in  trade,  book 
debts,  monies  and  securities  for  money,  household  goods 
and  furniture,  and  all  and  singular  other  personal  estate 
and  effects  of,  belonging,  due  and  owing  to  the  defendsnt, 
and  all  the  right,  title,  interest,  property,  possession,  dsim, 
and  demand  whatsoever,  both  at  hiw  and  in  equity,  of  him 
the  defendant  in,  to,  and  out  of  the  same  and  every  part  and 
parcel  thereof:  to  have,  hold,  receiye,  and  take  the  said 
goods,  wares,  and  merchandize,  &c.,  and  all  other  the  pre- 
mises thereby  assigned,  or  intended  so  to  be,  unto  the  said 
Joseph  May  and  'William  Bumell,  their  executors,  admims- 
trators,  and  assigns,  upon  trust  that  they  the  said  Joseph 
May  and  William  Bumell,  their  executors,  &;c.,  did  and 
should  with  all  conyenient  speed  absolutely  sell,  dispose  of, 
collect,  get  in,  receive,  and  convert  into  money  the  said 
stock,  &c.,  thereby  assigned  or  intended  so  to  be :  and  the 
said  defendant  did  thereby  irrevocably  appoint  the  said 
Joseph  May  and  William  Bumell,  their  executors,  &c,  to 
be  the  true  and  lawful  attorney  or  attomiea  for  the  d^en« 
dant,  to  ask,  demand,  sue  for,  and  recover  of  and  from  all 
and  eyery  the  persons  liable  to  pay  the  said  debts  thereby 
assigned,  &;c.  After  setting  out  various  other  stipulationB 
contained  in  the  indenture,  the  plea  proceeded  to  state,  that 
the  said  indenture  lastly  witnessed,  that,  in  consideration 
of  the  assignment  so  made  by  the  defendant  of  the  pre- 
mises, the  said  several  and  respectiye  creditors  who  by 
themselyes  or  by  the  persons  respectively  authorized  by 
them  had  executed  those  presents,  for  themselves  respec- 
tively, and  for  their  several  and  respectiye  partner  or  part- 
ners, and  each  and  every  of  them,  acquitted,  released,  and 
for  ever  dischai^ed  the  defendant,  his  executors,  &c.,  of 
and  from  all  accounts,  reckonings,  actions,  suits,  daims, 
and  demands  whatsoever  which  they  or  any  of  them,  or  any 
of  their  heirs,  executors,  &c.,  could  or  might  have  against 
or  upon  the  said  defendant,  his  heirs,  &;c.,  for  or  by  means 
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or  on  acoonnt  of  all  and  every  or  any  of  the  debts  of  tliem  1842. 
or  any  of  them  respectiyely  due  and  owing  from  the  said 
defendant.  Averment^  that  the  said  Joseph  Mayi  so  being 
BDch  manager  as  aforesaid^  executed  the  said  indenture  as 
such  manager  as  aforesaid  for  and  on  behalf  of  the  said  co- 
partnership, and  duly  authorized  in  that  behalf,  and  which 
execution  thereof  by  the  said  Joseph  May  as  such  manager 
aforesaid  had  been  since  duly  ratified,  confirmed,  acknow- 
ledged, and  acted  upon  by  the  said  co-partnership,  with 
the  knowledge,  assent,  and  concurrence  of  the  said  seye- 
nil  parties  respectiyely  to  the  said  indenture — yerifica- 
tion. 

To  this  plea  the  plaintiff  replied,  that  the  said  Joseph  RepUcadon. 
May  did  not  execute  the  said  deed  as  such  manager  for  and 
on  behalf  of  the  said  co-partnership,  nor  was  the  said 
Joseph  May  at  any  time  authorized  in  that  behalf,  in 
manner  and  form  as  the  defendant  had  in  his  said  plea 
alleged. 

The  defendant  demurred  specially  to  the  replication.  Special  d«mur' 
assigning  for  causes — that  the  only  material  issue  that  the  ^^^' 
plaintiff  could  or  ought  to  haye  taken  on  the  fifth  plea  was 
upon  the  fact  whether  the  said  Joseph  May  had  due  autho- 
rity from  the  said  company  mentioned  in  the  declaration 
to  execute  the  deed  set  forth  in  the  plea,  if  the  execution 
of  the  deed  by  the  said  Joseph  May  was  as  a  fact  admitted ; 
or,  if  the  plaintiff  meant  to  dispute  the  execution  of  the 
deed  by  the  said  Joseph  May  as  a  matter  of  fact,  he  should 
baye  put  such  execution  in  issue  by  a  single  trayerse  of 
that  fact ;  but  that  the  rules  of  pleading  did  not  admit  of 
both  facts  being  trayersed  in  the  mode  in  which  the  plain- 
tiff had  done  it  by  his  replication — ^that,  in  the  form  of 
traverse  adopted  in  the  replication,  it  was  left  in  doubt 
whether  the  plaintiff  meant  to  deny  the  execution  of  the 
deed  by  the  said  Joseph  May  as  a  fact,  or  that  he  executed 
it  in  the  character  of  manager  and  as  manager  and  for  and 
on  behalf  of  the  company ;  and  that  the  replication  was 
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double,  in  this^  that  it  put  in  issue  not  only  the  alleged  au- 
thority to  execute  the  said  deed  on  behalf  of  the  said  com- 
pany, but  also  the  fact  that  the  said  Joseph  May  did  exe- 
cute such  deed  on  behalf  of  the  said  company,  and  not  in 
his  individual  capacity — ^that,  if  the  plaintiff  did  not  by  his 
said  replication  assume  to  traverse  or  did  not  suffidendy 
traverse  the  execution  of  the  said  deed  as  a  tatt  by  the  said 
Joseph  May  in  his  individual  character,  it  necessarily  fol- 
lowed that  it  was  admitted  by  the  replication,  that,  in 
point  of  fact,  he  did  execute  the  deed  in  his  own  indi- 
vidual capacity,  and  the  only  thing  traversed  was,  the 
authority  from  the  company  to  him  to  execute  the  deed  on 
their  behalf;  and  then  arose  the  further  question  of  law, 
upon  the  admitted  allegation  in  the  plea  that  the  execution 
of  the  deed  by  the  said  Joseph  May  had  been  since  duly 
ratified,  confirmed,  and  acted  upon  by  the  said  co-partaer- 
ship,  with  the  knowledge,  assent,  and  concurrence  of  the 
parties  respectively  to  the  said  indenture,  whether,  taking 
together  the  fact  of  the  execution  of  the  said  deed  by  the 
said  Joseph  May  and  such  subsequent  ratification  and  con- 
firmation by  the  said  company  of  the  said  deed,  it  was  not 
equivalent  in  law  to  a  previous  valid  authority  to  the  said 
Joseph  May  to  execute  the  deed  on  behalf  of  the  said  com- 
pany.   Joinder. 


Duplidty. 


Stephen,  Serjeant,  in  support  of  the  demurrer. — The  re- 
plication is  double.  The  plea  involves  three  essential  al- 
legations— ^first,  that  the  indenture  was  executed  by  May 
— secondly,  that  it  was  executed  by  him  as  manager  and 
on  behalf  of  the  co-partnership— thirdly,  that  he  had 
authority  from  the  co-partnership  so  to  execute  it.  Ihe 
replication  embracing  these  three  matters,  any  one  of 
which  would  be  an  answer  to  the  action,  is  clearly  bad  for 
duplicity.  In  Brooke's  Abridgment,  Dombk  Flee,  pL  90, 
is  put  the  following  case,  which  strongly  illustrates  the 
rigour  of  the  rule  upon  the  subject :  *'  Det  sur  obhgac,  q 
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fait  oodic  destoier  al  arbitremt  J.  N.  imut  q  il  ceo  fait  et  1842. 
deliver  al  parties  p  tiel  jour,  le  defend,  dit  q  nul  arbitre- 
ment  fait  fait  ne  deliver  devant  le  joor,  et  cest  double, 
per  totam  Curiam;  car,  eat  bon  plee  que  il  ne  fiat  aacun 
arbitrement  per  le  jour,  et  est  bon  plee  que  il  ne  liver  ar- 
bitrement  devat  le  jour.''  And  tbat  is  an  autbority  tbat 
is  constantly  cited :  see  Griffin  v.  Yatea,  2  New  Cases,  579, 
2  Scott,  846.  [Tindal,  C.  J.— The  making  and  the  deli- 
very of  an  award  are  perfectly  distinct  acts.]  So,  here, 
the  allegations  that  May  executed  the  deed,  and  that  he 
was  duly  authorued  in  that  behalf,  are  inoontestably  dis- 
tinct and  independent  allegations.  In  BmUh  v.  Dwon, 
7  Ad.  &  E.  1,  2  N.  &  P.  1,  the  declaration  stated  that  the 
defendant  bargained  for  and  bought  of  the  plaintiff,  and 
the  plaintiff  sold  him  a  quantity,  viz.  not  less  than  6000 
nor  more  than  6000  oak  trees,  of  the  height  of  &c.,  and  at 
the  price  of  ftc,  to  be  weU  taken  up  by  the  plaintiff  at  the 
usual  and  proper  time,  and  within  a  reasonable  time  after 
to  be  delivered  by  the  plaintiff  to  the  defendant,  and  by 
him  paid  finr  on  delivery  aforesaid;  and  that,  in  consider- 
ation  thereof,  and  that  the  plaintiff  promised  to  take  up 
fcc  and  deliver  &c.,  the  defendant  promised  to  accept  and 
pay  for  the  trees :  the  declaration  then  averred  that  the 
plaintiff  wdl  and  properly  took  up  for  the  defendant  six 
thousand  oak  trees  of  the  height  &c.,  at  the  usual  and 
proper  time,  and  was  within  a  reasonable  time  ready  to 
deliver,  and  tendered  the  said  trees,  but  the  defendant 
would  not  accept  ftc.  The  defendant  pleaded  that  the 
fdaintiff  did  not  well  and  properly  take  vpfor^  or  tender  or 
fiffer  to  deBver  to,  the  defendant,  six  thousand  oak  trees  of 
the  height  &c.,  in  manner  and  form  &c.  And  it  was  held 
that  the  plea  was  bad  lor  duplicity.  "  The  well  and  pro- 
perly taking  up  the  trees,''  said  Lord  Denman,  ^'  depends 
on  the  time  and  manner  in  which  it  was  done,  and  is  not 
necessarily  coupled  with  any  subsequent  offer  to  deliver. 
If  the  plaintiff  fiedls  to  prove  the  well  and  properly  taking 
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1842«  Qp,  the  defendant  would  be  entitled  to  a  verdict,  though 
there  had  been  an  ofifer  to  deliver.  On  the  other  hand,  if 
he  fails  to  prove  the  offer  to  deliver,  the  same  consequence 
would  follow,  though  he  should  establish  that  the  trees 
were  weU  and  properly  taken  up.  Formerly,  the  plea  of 
non  assumpsit  would  have  put  in  issue  both  facts;  but 
now  all  facts  intended  to  be  denied  must  be  specially  tra- 
versed, yet  not  two  by  one  traverse,  as  it  is  here.''  It  is 
impossible  to  distinguish  that  case  from  the  present. 
Negative  preg-       The  replication  is  further  objectionable  as  involving  a 

negative  pregnant.  It  wants  precision.  It  is  left  doubtful 
on  the  face  of  it  what  is  the  real  point  that  is  intended  to 
be  brought  in  contest.  The  allegation  that  May  did  not 
execute  the  deed  as  manager  for  and  on  behalf  of  the  co- 
partnership, nor  was  he  authorized  in  that  behalf,  is  preg- 
nant with  an  admission  that  he  did  in  fact  execute  the 
deed.  The  doctrine  upon  which  this  objection  is  founded, 
though  perhaps  not  much  favoured  in  modem  times  (14), 
is  still  by  no  means  obsolete :  and  the  manner  in  which  it 
is  illustrated  in  Bacon's  Abridgment,  Pkas  and  Pleading, 
(I),  6,  is  well  worthy  of  attention.  ''In  trespass  for  cut- 
ting his  trees,  the  defendant  pleads  that  it  was  by  the 
command  of  the  lessor,  to  give  them  to  a  stranger;  the 
pUdntifF  replies  that  he  did  not  cut  the  trees  by  his  com- 
mand: this  was  held  a  negative  pregnant,  and  that  he 
should  have  pleaded  ne  commanda  pas."  "  After  issue 
joined,  the  defendant  pleaded  a  release  of  the  plaintiff  puis 
darrein  continuance ;  the  plaintiff  replied  that  it  is  not  his 
deed  puis  darrein  continuance:  this  is  a  negative  preg* 
nant,  because  it  implies  the  deed  to  be  his,  though  not 
executed  at  the  time  alleged  by  the  defendant."  ''  In  case 
against  an  host,  for  that  the  plaintiff's  goods  were  embei- 
zled  by  his  default,  he  pleaded  that  they  were  not  lost  by 
his  default:  this  is  a  negative  pregnant,  and  he  should 

(14)  Sm  Stephen  on  Pleading,  3rd  edit  381^383. 
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have  pleaded  tlie  special  matter/'  ''  In  case  for  burning  1842. 
the  plaintiff's  house  by  the  negligent  keeping  of  his  fire, 
the  defendant  pleaded  that  the  house  was  not  burnt  by 
the  n^ligent  keeping  of  his  fire :  this  is  a  negative  preg- 
nant/' ''  If  a  defendant  plead  that  the  cattle  died  in  a 
pound  overt  by  the  default  of  the  plaintiff^  and  the  plain- 
tiff reply  that  they  did  not  die  by  his  default  generally, 
this  is  a  good  plea :  but,  if  he  say  that  they  did  not  die  in 
a  pound  overt,  this  is  a  negative  pregnant."  ''  In  trespass 
the  issue  joined  was,  that  J.  N.  the  defendant  did  not  dis- 
seise the  plaintiff  to  the  use  of  W.  P.  &c.,  and  held  a  nega- 
tive pregnant ;  but,  had  he  pleaded  non  disseisivit  modo  et 
formft,  it  had  been  good  to  all  intents  and  purposes."  In 
Myn  v.  Cole,  Cro.  Jac.  87,  to  trespass  for  entering  into  the 
plaintiff's  house,  the  defendant  pleaded  that  the  plaintiff's 
daughter  licensed  him  &c.  and  that  he  entered  by  that 
licence;  the  plaintiff  said  quod  non  intravit  per  licentiam 
suam;  and  issue  joined  thereupon,  and  found  for  the 
plaintiff:  whereupon  it  was  moved  in  arrest  of  judgment 
that  he  ought  to  have  traversed  the  licence  and  not  the 
entry  by  the  licence,  for,  that  is  pregnant  in  itself  and  an 
ill  issue,  and  he  ought  to  have  traversed  the  entry  by 
itself,  or  the  licence  by  itself,  and  not  both  together :  and 
of  that  opinion  were  Williams  and  Yelverton,  Justices. 
So,  in  Lea  v.  Luihell,  Cro.  Jac.  659,  to  debt  upon  an  obli- 
gation of  800/.  conditioned  to  perform  the  covenants  in  an 
indenture  of  the  same  date— one  of  which  covenants  was, 
that,  whereas  the  defendant  had  granted  a  lease  for  years 
of  certain  land  to  Susan,  the  plaintiff's  daughter,  that  he 
had  not  made  any  former  grant,  nor  would  afterwards 
make  any  grant  thereof,  without  the  plaintiff's  assent — 
the  defendant  quoad  that  covenant  pleaded  that  he  had 
not  made  any  former  grant  of  the  lease,  nor  had  made  any 
grant  after  the  obligation,  without  the  plaintiff's  assent : 
it  was  objected,  on  demurrer,  that  the  defendant's  plea, 
that  he  did  not  grant  without  the  plaintiff's  assent,  was 
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IB42.  negatiTa  pregnaiiB :  and  of  this  opimon  was  all  the  court. 
At  all  events,  the  objection  mnat  be  allowed  to  prevail  in 
this  case^  legaid  being  had  to  another  allegation  in  the 
plea,  which,  after  stating  the  execution  of  the  deed  bjr 
May  as  manager,  and  that  he  was  dnly  anthoiixed  in  that 
behalf,  proceeds  thns — ^^'and  which  execution  thereof  by 
the  said  Joseph  May  as  soch  manager  aforesaid,  hath  since 
been  dnly  ratified,  confirmed,  acknowledged,  and  acted 
npon  by  the  said  co-partnership,  with  the  knowledge,  as- 
sent, and  concorrence  of  the  said  several  parties  respec- 
tively to  the  said  indenture/'  lliis  alligation  of  ratificap- 
tion,  which,  if  admitted,  renders  it  per£Bctly  imxnatanal 
whether  or  not  May  executed  the  deed  as  manager  or  with 
the  authority  of  the  co-partnership,  is  unnoticed  in  the  re- 
plication. TAwrman  v.  WUd,  11  Ad«  &  £.  458,  3  P.  &  D. 
289,  bears  a  considerable  analogy  to  this  case.  It  was 
there  held,  that,  where  the  defendant  introduces  an  inmia- 
terial  averment  in  his  plea,  the  plaintiff  cannot  in  his  re* 
plication  so  traverse  tiie  matters  of  the  plea  as  to  include 
such  immaterial  averment  in  the  issue:  and  thevefiire, 
where  the  defendant  in  trespass  pleaded  that  the  ties* 
pass  was  committed  by  command  of  P.B.,  and  then 
steted  an  executed  accord  between  the  plaintiff  and  P.  B. 
with  the  consent  of  the  defendant^  and  acceptance  thereof  by 
the  plaintiff  in  satis&ction  ^  the  trespasses — ^it  was  held 
that  a  replication  traversing  the  accord  and  execution 
thereof  toUh  the  consent  of  the  d^endant,  was  bad  on  special 
demurrer,  for  that,  as  no  rights  of  the  defendant  ajqpeared 
to  be  compromised  by  the  record,  his  consent  was  unne- 
cessary. Lord  Denman,  in  delivering  the  judgment  of  the 
court,  said : — ''We  are  of  opinion  that  the  defendants,  in 
aUeging  their  consent,  made  an  immaterial  av^menL 
Moore  v.  Boulcott,  1  New  Cases,  828,  1  Scott,  122,  how- 
ever, is  an  authority  with  which  we  agree,  that  this  does 
not  exonerate  the  plaintiff  firom  the  necessity  of  taking  a 
material  iuue.    There,  the  acti<m  was  for  an  attorney's 
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bill ;  the  plea,  tliat  it  was  brought  for  fees  at  law  and  in 
equityj  and  no  bill  delivered;  the  replication  traversed 
that  it  was  brought  for  fees  at  law  and  in  equity ;  and  this 
was  held  ill ;  for,  the  defence  would  have  been  good  if  the 
action  were  brought  for  rither ;  and,  although  the  plea  had 
unnecessarily  alleged  both,  the  replication  was  bound  to 
take  an  issue  which,  if  sustained,  would  shew  that  the 
plaintiff  had  a  good  cause  of  action/' 

ChanneUj  Serjeant  {Hendersonwas  with  him),  contra  (15). 
The  plaintiff  in  this  case  sues  as  one  of  the  registered 


1842. 


(15)  The  following  were  the 
points  marked  for  argument  on  the 
part  of  the  plaintiff :— That  the  re- 
plication was  good :  it  denied  the 
execution  of  the  deed  by  May  as 
alleged — That  the  allegation  that 
he  executed  as  manager  for  and  on 
behalf  of  the  co-partnership  and 
duly  anthorized  in  that  behalf,  was 
entire,  and  must  so  be  traversed — 
That  execution  by  May  in  his  indi- 
vidual capacity,  and  not  for  the  co- 
partnership, would  not  affect  the 
case,  and  therefore  a  traverse  on 
the  naked  fact  whether  he  exe- 
cuted the  deed  at  all  would  be  im- 
viaterial  and  too  wide;  and  the 
denial  properly  and  necessarily  fol- 
lowed throughout  the  allegation  that 
he  executed  as  manager  for  and 
duly  authorized  by  the  co-partner- 
ship— ^That,  if  the  statement  of  due 
anibority  were  an  integral  part  of 
the  statement  of  the  manner  of  the 
execution,  then  it  was  rightly  in- 
Tolved  in  a  traverse  modo  et  tormk ; 
if  understood  as  importing  a  new 
and  distinct  fact  (such  as,  that, 
whether  May  executed  m  manager 
&c.  or  not,  he  did  execute  in  fact, 
and  had  the  authority  of  the  co- 


partnership so  to  do  for  them,  or 
that  he  had  an  express  authority 
in  addition  to  his  powers  as  mana- 
ger), then  the  duplicity,  if  any,  was 
occasioned  by  the  defendant's  course 
of  pleading,  and  therefore  unob- 
jectionable— ^That,  if  the  allegation 
of  authority  was  immaterial  (in 
addition  to  the  previous  allegation) 
then  the  traverse  of  it  was  inuna- 
terial,  and  immateriality  was  not 
stated  as  a  special  ground  of  de- 
murrer ;  but,  on  the  contrary,  the 
demurrer  alleged  that  the  only  tra- 
verse to  be  taken,  was,  on  the  au- 
thority— ^That,  if  there  was  no  exe- 
cution/or the  co-partnership,  it  was 
needless  to  deny  the  alleged  ratifi- 
cation, as  there  could  be  no  ratifi- 
cation of  a  nullity. 

That  the  plea  was  bad-— That 
the  instrument  set  forth  in  the  plea 
did  not  operate  per  se  as  a  release 
from  the  co-partnership,  as  it  was 
not  alleged  that  May  was  authorized 
hy  deed  under  seal  to  execute  for 
the  co-partnership;  nor  did  it  ope- 
rate by  way  of  composition,  for,  it 
was  not  alleged  that  the  defendant 
had  any  property  to  convey,  or  did 
anything  more  than  execute  a  deed 
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1842.  public  officers  of  the  National  Provincial  Bank  of  England^ 
pursuant  to  the  statute  7  Gheo.  4^  c.  46.  The  4th  section 
of  the  act  enacts^  ''  that^  before  any  such  corporation  or 
co-partnership  exceeding  the  number  of  six  persons,  in 
England,  shall  begin  to  issue  any  bills  or  notes,  or  borrow, 
owCj  or  take  up  any  money  on  their  bills  or  notes,  an  ac- 
count or  return  shall  be  made  out,  according  to  the  form 
contained  in  the  schedule  marked  A.  to  the  act  annexed, 
wherein  shall  be  set  forth  [amongst  other  things]  the 
names  and  places  of  abode  of  two  or  more  persons,  being 
members  of  such  corporation  or  co-partnership,  and  being 
resident  in  England,  who  shall  have  been  appointed  pubhc 
officers  of  such  corporation  or  co-partnership,  together  with 
the  title  of  office  or  other  description  of  every  such  public 
officer  respectively,  in  the  name  of  any  one  of  whom  such 
corporation  shall  sue  and  be  sued  as  hereinafter  provided," 
Sec.  And  the  9th  section,  amongst  other  things,  enacts, 
"  that  all  actions  and  suits,  and  also  all  petitions  to  found 
any  commission  of  bankruptcy  against  any  person  or  per- 
sons who  may  be  at  any  time  indebted  to  any  such  co- 
partnership carrying  on  business  under  the  provisions  of 
this  act,  and  all  proceedings  at  law  or  in  equity  under  any 
commission  of  bankruptcy,  and  all  proceedings  at  law  or  in 
equity  to  be  commenced  or  instituted  for  or  on  behalf  of  any 
such  co-partnership  against  any  person  or  persons,  bodies 
politic  or  corporate,  or  others,  whether  members  of  sach 
co-partnership  or  otherwise,  for  recovering  any  debts  or 
enforcing  any  claims  or  demands  due  to  such  co-partner- 
ship, or  for  any  other  matter  relating  to  the  concerns  of 
such  co-partnership,  shall  and  lawfully  may,  firom  and  after 
the  passing  of  this  act,  be  commenced  or  instituted  and 
prosecuted  in  the  name  of  any  one  of  the  public  offioen 


purporting  to  convey  liis  property —  even  capable  of  producing  any  re- 

That  it  did  not  operate  as  a  di»-  suit  whatever;  and,  further,  tint 

charge  per  se,  and  it  was  not  shewn  performance  was  not  shewn, 
to  have  produced  or  to  have  been 
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nominated  as  aforesaid  for  the  time  being  of  such  co-part-  1842* 
nerslup,  as  the  nominal  plaintiff  or  petitioner  for  and  on 
behalf  of  snch  co-partnership/'  No  power  is  given  by  the 
act,  either  to  the  public  officers  or  to  the  managers  of  the 
co-partnership  to  execute  releases  or  to  compound  for 
debts  due  to  them.  Here,  the  plaintiff,  as  public  officer, 
sues  for  the  recoTcry  of  a  debt  due  to  the  company.  The 
defendant  pleads  a  plea  which  in  substance  amounts  to  a 
release.  This  plea  contains  three  distinct  parts — ^first,  the 
deed  is  set  out — then  comes  the  allegation  which  the  plain- 
tiff traverses  in  his  replication — ^and  lastly  the  allegation 
the  absence  of  a  traverse  of  which  is  complained  of.  There 
IS  no  statement  that  the  contract  was  entered  into  with 
May  as  manager.  In  order  to  give  the  deed  some  colour 
of  an  answer  to  the  declaration,  the  plea  states  that  May, 
as  manager,  executed  the  deed  on  behalf  of  the  co-partner- 
ship, and  with  their  authority.  The  effect  of  the  plea  is 
that  the  bank  released  the  debt:  and  the  replication 
amounts  to  a  traverse  of  that  allegation.  The  doctrine 
that  is  relied  upon  on  the  part  of  the  defendant  certainly 
has  received  little  countenance  in  modem  times.  In  Rob- 
imon  v.  JSayley,  1  Burr.  316,  to  a  declaration  in  trespass 
for,  amongst  other  things,  breaking  and  entering  the 
plaintiff's  close,  and  depasturing  it  with  &c.,  and  breaking 
and  entering  lus  free  warren  called  the  Rabbit  Walks,  the 
defendant  pleaded,  amongst  other  pleas,  a  right  of  com- 
mon in  certain  fields  whereof  the  Babbit  Walks  were  parcel; 
the  replication  traversed  ''  that  the  cattle  were  the  de- 
fendant's own  cattle,  and  that  they  were  levant  and 
couchant  upon  the  premises  and  commonable  cattle. 
Upon  special  demurrer  assigning  for  cause  that  the  repli- 
cation was  multifarous,  and  that  several  matters  were  put 
in  issue,  whereas  only  one  single  matter  ought  to  be  so. 
Lord  Mansfield  said  :  ''  It  is  true  you  must  take  issue  upon 
a  ihiffle  point ;  but  it  is  not  necessary  that  this  single 
point  should  consist  only  of  a  single  fact.    Here,  the  point 
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1843.  is,  the  cattle  bring  entitled  to  common :  this  is  the  single 
BM.L  P^t  of  the  defence.  But,  in  fiict,  they  must  be  both  his 
own  cattle^  and  also  levant  and  coochant;  which  are  two 
different  essential  circnmstances  of  their  being  entitled  to 
common;  and  both  of  them  absohitely  requisite."  And 
Denison,  J.,  said :  ''  As  to  Croffoie^s  Case,  8  Rep.  67 — ^the 
replication  de  inJQri&  sa&  propri&  absque  tali  caosi  will  do 
in  all  cases  idiere  matter  of  title  and  other  things  of  that 
kind  are  not  indnded  in  the  absque  tali  causft:  and,  if 
you  admii  them,  you  may  then  plead  de  injuria  soi  pro- 
pri&  absque  residuo  causae,  traversing  that  residue.  But 
the  rule  in  Oragai^B  Case  don't  affect  this  csae;  for, 
here  the  question  is  one  ringle  propoiiium,  via.,  the  meamre 
of  the  common :  and  the  measure  of  the  common  is  the 
levancy  and  couchancy  jointiy  with  the  property .''  O' Aios 
v.  Sason,  2  B.  &  C.  90B,  4  D.  &  B.  579,  was  decided  upon 
the  same  principle.  There,  in  an  action  for  maliciously 
suing  out  a  oomnussion  of  bankruptcy  against  the  plain- 
tiff, the  defendant  pleaded  that  the  plaintiff,  beii^  a 
trader,  and  being  indebted  to  the  defisndant  in  the  sum  of 
lOOL,  became  bankrupt,  wherefore  the  defendant  sued  out 
the  commission :  the  plaintiff  replied  de  injurii:  and,iqpon 
demurrer  assigning  for  cause  that  the  plaintiff  by  the  re- 
plication had  attempted  to  put  in  issue  three  distinct  fiietB, 
the  act  dT  bankruptcy,  the  trading,  and  the  petitioning- 
creditor's  debt,  it  was  held  timt  these  three  ficts  con- 
nected together  constituted  but  one  entire  proposition^ 
and  that  the  replication  was  therefore  good.  So,  here, 
the  several  facts  alleged  in  the  plea  all  tend  to  one  angle 
proposition,  viz.  the  rdease.  And  in  Webb  v.  fFetUkerif, 
1  New  Cases,  502,  1  Scott,  477,  where,  to  a  declaration  in 
assumpsit  by  the  assignee  of  an  insolvent  debtor,  for  gooda 
sold,  &c.,  the  defendant  pleaded  that  he  paid  a  certain 
sum  in  full  satisfSEtction  and  discharge  of  the  promise  in 
the  declaration,  and  that  the  insolvent  accepted  and  re- 
ceived the  same  in  full  satis&ction  and  diKsharge — a  lepli- 
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cmtion  that  the  defendant  did  not  pay  the  insolvent  the  1842. 
sum  mentioned  in  fnll  satiafEK^on  and  discharge^  nor  did 
the  insolTent  accqpt  and  receive  the  same  in  fiill  satisfac- 
tion and  discharge,  was  held  good  on  special  demurrer. 
The  court  of  Exchequer  adopted  that  decision  in  the  sub- 
sequent case  of  Betmisan  v.  Thehoellj  7  M.  &  Welsby^  61^, 
9  Dowl.  789.  In  PurcheUy.  Salter,  1  Ad.  &  E.,  N.  S.,  197, 
9  DowL  517,  in  debt  on  the  common  indebitatus  count 
for  goods  sold  and  delivered,  the  defendant  pleaded,  that 
the  goods  were  sold  by  M.,  being  fiu^or  and  agent  of  the 
plaintiff  and  intrusted  with  the  goods,  as  M.'s  own  goods, 
by  the  pfadntiff's  consent,  that  the  defendant  did  not  know 
and  had  not  the  means  of  knowing  that  the  goods  were 
not  M.'s,  and  a  set-off  against  the  plaintiff  of  a  debt  due 
firom  M.  to  the  defendant;  and  a  repfication  de  injuri& 
was  held  good  by  the  court  of  Queen's  Bench,  on  special 
demurrer.  Lord  Denman,  in  delivering  the  judgment  of 
the  court,  after  referting  to  nearly  all  the  previous  autho- 
rities, says :  ''  The  general  conclusion  to  be  drawn  from 
them  ai^ears  to  be  thi»— «that  the  replication  cannot  be 
objected  to  as  multifarious,  if  the  facts  stated  in  the  plea, 
though  they  are  several,  constitute  one  ground  of  defence; 

• 

for,  the  rule  of  pleading  is,  not  that  the  issue  shall  be 
joined  on  a  single  fact,  but  on  a  single  point  of  defence.^' 
And,  though  the  judgment  in  that  case  was  afterwards  re- 
versed on  error— Salter  v.Purehett,  11  Ad.  &  E.,  N.  S.,  209, 
such  reversal  did  not  proceed  upon  any  ground  that  at  all 
militates  against  the  doctrine  now  contended  for.  In 
Pigeon  V.  (Mome,  9  Dowl.  511,  4  P.  &  D.  846,  in  as- 
sumpsit for  goods  sold  and  delivered  the  defendant  pleaded 
that  the  goods  were,  with  the  knowledge  and  consent  of 
the  plaintiffs,  sold  to  the  defendant  by  one  H.,  being  the 
agent  {ji  Hie  plaintiffs,  in  his  own  name,  as  the  true 
owner,  Jbc :  the  plaintiff  replied  that  the  goods  were  not, 
with  the  knowledge  and  consent  of  the  plaintiflb,  sold  to 
the  defendant  by  H.  in  his  name,  as  the  true  owner,  in 
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1842.  maimer  and  form,  &c. :  and  a  demurrer  to  this  replication, 
on  the  ground  that  the  traverae  was  a  negatiye  pregnant 
and  ambigaons^  was  held  to  be  frivoloos.  With  respect  to 
the  objection  that  the  allegation  of  ratification  in  the  plea 
is  unanswered,  it  may  be  obseryed  that  it  is  not  competent 
to  the  defendant  to  pray  in  aid  those  allegations  in  die 
plea  that  are  trayersed.  Striking  out  of  the  plea  that  part 
which  is  trayersed,  yiz.  the  allegation  that  May  executed 
the  deed  as  manager  for  and  on  behalf  of  the  co-partner- 
ahip,  and  duly  authorized  in  that  behalf — ^what  is  there 
left  that  affords  an  answer  to  the  action?  All  that  is  left, 
is,  that  May  (who,  for  the  purpose  of  this  argument,  must 
be  assumed  to  be  a  stranger)  in  fiu^t  executed  the  deed, 
and  that  such  his  execution  was  afterwards  ratified  by  the 
co-partnership.  But,  the  execution  being  a  nullity,  the 
ratification  must  equally  be  a  nullily.  Smiih  y.  Dunm, 
7  Ad.  &  E.  1,  2  N.  &  P.  1,  upon  which  so  much  relianoe 
has  been  placed,  was  an  essentially  different  case :  there, 
the  defendant  by  his  plea  attempted  to  put  in  issue  two 
distinct  matters,  the  performance  of  each  one  of  which 
was  a  condition  precedent  to  the  plaintiff's  right  to  main- 
tain the  action :  and  the  plea  was  in  denial  of  the  cause  of 
action ;  here  it  is  in  confession  and  ayoidance.  Besides, 
here,  each  of  the  matters  alleged  was  essential  to  constitute 
a  defence :  the  execution  of  the  deed  by  May  would  not 
alone  haye  sufficed;  the  defendant  was  bound  to  allege 
that  May  acted  for  the  bank,  and  that  he  was  duly  autho- 
rized by  them.  Gr^n  y.  Yaies,  2  Scott,  846,  2  New 
Cases,  679,  merely  decided  that  de  injuri&  may  be  pleaded 
in  anampsit  in  answer  to  a  plea  oonriKting  merely  of  mat- 
ters  of  excuse,  subject  always  to  the  rule  in  Crogate^s  Case. 

Stqphen,  Serjeant,  in  reply. — ^In  Robmson  y.  Baykjf, 
1  Burr.  816,  the  fiicts  that  the  catde  were  commonable, 
and  leyant  and  couchant,  constituted  but  one  single  pro- 
position, yis.,  that  the  cattle  were  entitied  to  common. 
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And  in  (TBrien  v.  Saofon,  2  B.  &  C.  908,  4  D.  &  R.  579,  1842. 
the  trading,  the  petitioning-creditor^s  debt,  and  the  act  of 
bankruptcy,  only  amounted  together  to  the  single  allega- 
tion that  the  party  became  bankrupt.  In  Bennison  v. 
ThelweU,  5  M.  &  Welsby,  512,  9  Dowl.  739,  the  whole  plea 
amounted  but  to  an  entire  allegation  of  payment  by  an 
agent.  So,  in  Purchell  v.  Salter,  9  Dowl.  517,  1  Ad.  &  E., 
N.  S.,  197,  the  plea  amounted  to  a  single  allegation  of  a 
right  of  set-off.  Pifeany.  Osborne,  9  Dowl.  511,  4  D.  &  D. 
345,  is  also  distinguishable  on  the  same  ground.  There  is 
no  analogy  whatever  between  any  of  those  cases  and  the 
present.  If  the  plaintiff  means  to  admit  the  execution  of 
the  deed  by  May,  then  it  is  that  the  allegation  of  ratifica* 
tion  alone  becomes  material.  The  execution  by  the  au-> 
thority  of  the  co-partnership  is  not  admitted  by  the  de-' 
murrer;  for,  that  only  admits  that  which  is  well  pleaded. 
Smiih  V.  Dixon  is  very  closely  in  point :  there,  the  plea  was 
held  bad  because  it  attempted  to  put  in  issue  two  material 
substantive  matters  of  defence:  and  it  makes  no  difference 
that  here  the  question  arises  on  a  replication. 

TiNDAL,  C.  J. — ^Three  objections  have  been  made  to  the 
form  of  this  replication — first,  that  it  is  double — secondly, 
that  it  involves  a  negative  that  is  pregnant  with  an  affirm-^ 
ative — thirdly,  that  the  issue  taken  is  immaterial,  the  only 
material  fact  in  the  plea  remaining  unanswered. 

With  respect  to  the  alleged  duplicity,  I  have  always  Duplicity. 
understood  the  rule  to  be  that  a  plea  or  replication  is 
doable  where  it  contains  two  or  more  substantive  answers 
to  that  which  precedes  it.;  as,  in  assumpsit,  a  plea  alleging 
a  misnomer  and  a  non-joinder  of  parties  would  be  bad  for 
duplicity;  or,  in  an  action  for  goods  sold  and  delivered,  a 
plea  ailing  payment  and  also  a  release,  would  be  double, 
as  presenting  two  several  defences,  each  of  which  would  be 
a  complete  answer  to  the  action.  But  the  question  in  this 
case  is,  whether  the  several  allegations  in  the  plea  do  more 
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1842.        than  constitute  together  one  connected  proposition,  one 
single  ground  of  defence;  for,  if  so^  the  plaintiff  had  a 
right  in  his  replication  to  put  the  defendant  to  proof  of 
them  all.     The  plea  amounts  at  last  to  a  release  by  the 
plaintiff  on  the  record.   To  shew  that,  the  defendant  begins 
with  setting  up  a  deed  of  release  executed  by  one  May. 
That  of  itself  evidently  affords  no  answer  to  the  action: 
the  defendant  must  therefore  go  further :  accordingly  the 
plea  (having  previously  stated  May  to  have  been  described 
to  be  manager  of  the  co-partnership  whose  public  officer 
the  plaintiff  is)  goes  on  to  allege  that  May,  so  being  such 
manager  as  aforesaid,  executed  the  said  indenture  as  sndi 
manager  as  aforesaid  for  and  on  behalf  of  the  said  co-part- 
nership, and  duly  authorized  in  that  behalf.     That  seems 
to  me  to  involve  the  averment  that,  reference  being  had 
to  the  deed,  it  will  be  found  to  have  been  executed  by 
May  as  manager  for  and  on  behalf  of  the  co-partnership. 
That,  however,  is  not  enough.    What  right  had  May  as 
manager  to  release  a  debt  of  the  co-partnership?    The 
plea  therefore  goes  on  to  say,  "  and  which  execution  thoreof 
by  May  as  such  manager  aforesaid  has  been  since  dofy 
ratified,  confirmed,  acknowledged,  and  acted  upon  by  the 
co-partnership,^'  &c.    The  plea  therefore  virtually  states 
two  facts  only,  viz.  that  May  executed  the  deed  as  ma- 
nager for  and  on  behalf  of  the  co-partnership,  and  that 
such  his  execution  thereof  has  been  ratified  and  confirmed 
by  the  oo-partnership.    The  replication  states  "that  May 
did  not  execute  the  said  deed  as  such  manager  for  and  on 
behalf  of  the  said  co-partnership :''  that  would  not  have 
been  enough ;  the  binding  part  of  the  plea  is  that  part 
which  alleges  the  subsequent  ratification  by  the  co-part- 
nership of  the  act  of  the  manager ;  therefore  the  replica- 
tion goes  on  to  say,  ''nor  was  the  said  Joseph  May  at  any 
time  authorized  in  that  behalf,  in  manner  and  form  as  the 
defendant  had  in  his  said  plea  alleged '' — ^treating  the  rati- 
fication (and  properly  so  treating  it)  as  an  acknowledg- 
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ment  of  a  prior  authority :  and  thus  the  plaintiff^  by  put-         1842. 
ting  in  issue  the  fact  of  the  deed  having  been  executed  by 
May  for  and  on  behalf  of  the  co-partnership^  and  by  their 
aathority,  in  effect  puts  in  issue  the  ratification.     I  am 
unable  to  distinguish  this  case  from  Bennigon  v.  Thebaell, 
7  M.  &  Welsby,  512,  9  Dowl.  739 ;  there,  in  assumpsit  by 
the  indorsee  against  the  acceptor  of  a  bill  of  exchange 
drawn  by  D.  upon  the  defendant,  the  plea  stated  that  the 
defendant,  by  D.,  his  agent  duly  authorized  in  that  behalf, 
paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  and 
leoeiyed  of  D.  as  such  agent  a  certain  sum  in  full  satis- 
fiiction  and  discharge  of  the  causes  of  action;  and  a  re- 
plication that  the  defendant,  by  D.,  his  agent,  did  not 
pay  to  the  plaintiff,  nor  did  the  plaintiff  accept  or  receive 
of  D.,  as  such  agent,  the  said  sum  in  full  satisfaction  and 
discharge  of  the  promises  in  the  plea  mentioned,  was  held 
good  on  special  demurrer.    That  brings  it  to  the  well- 
known  distinction  between  a  replication  putting  in  issue 
several  allegations  in  the  plea  either  of  which  per  se  would 
be  a  good  answer,  and  a  replication  putting  in  issue  several 
allegations  which  taken  together  amount  only  to  one  sin- 
gle point  of  defence — a  doctrine  which  is  sufficiently  illus- 
trated by  the  case  of  Robituan  v.  Rayley^  1  Burr.  816.   The  Negative  preg- 
next  question  is  whether  the  repUcation  infringes  the  rule  "^^ 
against  that  sort  of  ambiguity  which  is  called  a  negative 
pregnant.    Although  that  doctrine  seems  to  have  had  very 
great  effect  formerly,  it  has  received  but  little  countenance 
in  modem  times :  and  I  think  it  will  be  found,  that,  where 
a  plea  or  replication  is  objected  to  on  the  score  of  duplicity, 
and  also  on  the  ground  that  it  involves  a  negative  preg- 
nant, and  the  former  objection  fails  because  the  matters 
that  ore  relied  on  as  shewing  the  pleading  to  be  double 
amount  together  but  to  one  single  ground  of  defence,  the 
other  objection  likewise  fails.    The  last  ground  of  objec-  Ai  to  the  matc- 
tion  is  that  the  replication  raises  an  immaterial  issue,  and  \^^  ^     * 
leaves  untouched  the  only  material  allegation  in  the  plea, 
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viz.  that  the  co-partnership  ratified  and  confirmed  MaVs 
execution  of  the  deed.  This  objection  I  have  in  effect  an- 
ticipated by  sayings  that^  according  to  my  construction 
of  it^  the  replication  does  virtually  and  substantially  in- 
clude that  allegation.  I  therefore  think  that  the  repli- 
cation is  not  obnoxious  to  either  of  the  objections  that 
have  been  urged^  and  that  the  plaintiff  is  entitled  to 
judgment. 


Duplicity. 


CoLTMAN,  J. — It  appears  to  me  that  the  plea  in  this  case 
is  to  be  considered  as  a  plea  of  a  release  by  the  co-partner- 
ship. It  alleges  that  May^  being  manager^  executed  the 
deed  as  such  manager  for  and  on  behalf  of  the  co-partner- 
ship and  duly  authorized  in  that  behalf;  that  is,  as  a  per- 
son purporting  to  be  duly  authorized :  it  then  goes  on  to 
allege  that  such  execution  thereof  by  May  as  such  manager 
had  been  since  duly  ratified  and  confirmed  by  the  co-part- 
nership —  an  allegation  that  was  necessary  and  proper. 
The  plaintiff  having  pleaded  over,  the  plea  must  be  taken 
to  have  been  well  pleaded.  The  replication  takes  issue  on 
the  plea  by  saying  that  May  did  not  execute  the  deed  as 
such  manager  for  and  on  behalf  of  the  said  co-partnership, 
nor  was  May  at  any  time  authorized  in  that  behalf.  That 
traverse,  as  it  seems  to  me,  leaves  no  part  of  the  plea  un- 
touched ;  for,  the  denial  of  the  alleged  authority  involves  a 
denial  of  the  ratification.  This  disposes  of  that  part  of  the 
argument  arising  firom  the  supposed  omission  of  a  traverse 
or  denial  of  the  ratification  by  the  co-partnership;  and 
brings  us  to  the  remaining  questions,  whether  the  replica* 
tion  is  double,  and  whether  it  involves  a  negative  pregnant. 
With  respect  to  the  alleged  duplicity,  it  seems  to  me  that 
the  case  is  not  to  be  distinguished  from  Benmson  v.  7%et- 
weU,  7  M.  &  Welsby,  512,  9  Dowl.  739,  and  Pigeon  v.  0»- 
bome,  9  Dowl.  511,  4  P.  &  D.  345,  which  proceeded  upon 
the  doctrine  laid  down  in  Robinson  v.  Rayley,  1  Burr.  316, 
acted  upon  and  confirmed  by  Webb  v.  Weatherbff,  I  New 
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Cases,  502,  1  Scott,  477,  and  O'Brien  v.  Saxon,  2  B.  &  C.        1842. 
908,  4  D.  &  R.  679  —  that,  where  several  matters  are 
alleged  in  a  plea  that  together  constitute  but  one  connected 
proposition  or  entire  point,  the  whole  may  be  traversed 
at  once.    The  simple  question  here  is,  whether  or  not  the 
bank  released  the  defendant :  and  that  question  depends 
upon  whether  or  not  May  as  manager  executed  the  deed, 
and  whether  or  not  he  was  authorized  by  the  co-partner- 
ship so  to  do.     Bennison  v.  ThelweU  and  Pigeon  v.  Osborne 
both  seem  to  me  to  be  authorities  in  support  of  our  pre- 
sent decision.    As  to  the  other  point,  the  rules  upon  that  Negatife  prec- 
subject  have  been  of  late  considerably  relaxed,  and  I  think  "^° 
it  would  be  highly  inconvenient  to  recur  to  the  antient 
practice. 

Ebskinb,  J. — I  am  of  the  same  opinion.  There  is  evi- 
dently an  inaccuracy  in  the  language  of  the  plea  that 
would  at  the  first  sight  lead  to  the  conclusion  to  which  my 
brother  Stephen's  argument  tends,  viz.  that  it  alleges  that 
May  executed  the  deed  as  manager  for  and  on  behalf  of 
the  co-partnership,  and  also  contains  a  substantive  allega- 
tion that  he  was  duly  authorized  in  that  behalf,  and  that 
the  execution  of  the  deed  by  May  as  such  manager  had 
been  since  duly  ratified  and  confirmed  by  the  co-partner- 
ship. It  is  obvious,  that,  if  my  brother  Stephen's  argu- 
ment be  correct,  the  last  allegation  must  be  altogether 
superfluous  :  but,  looking  carefully  at  the  language  of  the 
plea,  it  will  be  found  that  it  does  not  distinctly  allege  that 
May  was  duly  authorized  to  execute  the  deed  for  and  on 
behalf  of  the  co-partnership ;  but  merely  that  May,  being 
anch  manager,  executed  the  deed  as  such  manager  for  and 
on  behalf  of  the  co-partnership,  and  as  a  person  duly  autho- 
rized in  that  behalf;  and  that  his  execution  thereof  had 
been  since  ratified  and  confibrmed.  Then  it  is  said  that  Duplidty. 
the  replication  is  double,  inasmuch  as  it  traverses  both 
these  allegations.  Had  it  not  been  for  the  cases  of  Bewni^ 
mm  V.  ThelweU,  7  M.  &  Welsby,  512,  9  Dowl.  739,  and 
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1849.  Ptgewa  v.  Osbome,  4  P.  &  D.  845^  9  Dowl.  511»  there  migbt 
have  been  some  foundation  for  the  objection :  but  it  ap- 
pears to  me  that  these  two  cases  are  directly  in  point.  In 
Benmaan  t.  Thelwett,  the  plea  contained  an  allegation  that 
the  defendant^  hy  D.^  his  agent  duly  authorized  in  that 
behalfj  paid  to  the  plaintiff,  and  that  the  plaintiff  ac- 
cepted and  received  of  D.  as  such  agent  a  certain  sum  in 
full  satisfaction  and  discharge  of  the  causes  of  action;  and 
a  replication  putting  both  those  facts  in  issue  was  held 
good.  The  like  doctrine  was  held  by  the  court  of  Queen's 
Bench  in  Pigeon  y.  Osborne,  where,  in  assumpsit  for  goods 
sold  and  delivered,  the  defendant  pleaded  that  the  goods 
were,  with  the  knowledge  and  consent  of  the  plainti£b^ 
sold  to  the  defendant  by  one  H.,  being  the  agent  of  the 
plaintiffs,  in  his  own  name,  as  the  true  owner  &c. :  the 
plaintiffs  replied  that  the  goods  were  not,  with  the  know- 
ledge and  consent  of  the  plaintiffs,  sold  to  the  defendant 
by  H.  in  his  own  name,  as  the  true  owner,  in  manner  and 
form  &c. :  and  a  demurrer  to  this  replication,  on  the 
ground  that  the  traverse  was  a  negative  pregnant  and 
ambiguous,  was  held  to  be  frivolous.  The  question  is 
whether  this  replication  comes  within  those  cases.  What 
is  the  allegation  in  the  plea?  That  the  debt  in  respect  ot 
which  the  action  is  brought  has  been  released.  The  plain- 
tiff suing  on  behalf  of  a  company,  and  being  a  different 
officer  from  him  who  is  alleged  to  have  executed  the  re- 
lease, it  was  thought  advisable  to  state  the  proposition  at 
length,  by  alleging  that  the  officer  executed  the  deed,  that 
he  was  duly  authorized,  and  that  the  company  afterwards 
ratified  his  act :  still  the  whole  amounts  to  but  one  single 
proposition,  which  is  well  put  in  issue  by  the  replication. 
Then  it  is  said  it  is  uncertain  on  the  hce  of  the  replication 
which  of  the  two  facts  is  intended  to  be  traversed,  the 
execution  of  the  deed  by  May,  or  that  he  executed  as 
manager  duly  authorized.  That  objection,  however,  is 
Ai  to  the  tUe-  disposed  of  by  the  two  cases  last  referred  to.  Then  it  is 
Stioo.  *  ^^i  that,  as  the  plaintiff  has  not  traversed  the  subsequent 


HIIiAET  TSBM,  6  VICTORIiB.  42S 

ratification  by  the  co-partnership^  he  admits  it^  and  that 
the  fact  of  the  execution  of  the  release  by  May  having 
been  ratified,  affords  a  good  defence  to  the  action.  But 
that  is  not  so :  by  the  traverse  the  plaintiff  has  taken,  the 
execution  of  the  release  is  altogether  denied.  And,  inde- 
pendently of  that,  there  is  another  answer  to  this  objec- 
tion— ^the  ratification  is  merely  tantamount  to  an  execution 
by  May  inth  authority,  and  that  is  denied.  I  therefore 
think  the  replication  good. 

Maulx,  J. — ^I  am  also  of  opinion  that  the  replication  to 
the  fifth  plea  in  this  case  is  good,  and  that  the  plaintiff  is 
entitled  to  judgment  thereon.  In  the  argument  in  sup> 
port  of  the  demurrer,  the  plea  has  been  treated  as  if  it 
contained  an  allegation  that  the  co-partnership  authorized 
May  to  execute  the  deed,  and  another  substantive  allega- 
tion that  they  afterwards  ratified  and  confirmed  his  execu- 
tion thereof.  Had  that  been  so,  the  plea  would  clearly 
have  been  bad  for  duplicity.  But,  where  a  plea  may  be  so 
read  as  to  be  a  good  plea,  it  must  be  so  taken :  and,  look- 
ing carefully  at  this  plea,  it  will  be  found  to  contain  no 
distinct  aUegation  that  May  was  duly  authorized  by  the 
co-partnership  to  execute  the  deed;  the  words  are,  "  that 
May,  so  being  such  manager  as  aforesaid,  executed  the 
said  indenture  as  such  manager  as  aforesaid  for  and  on 
behalf  of  the  said  co-partnership,  and  duly  authorized  in 
that  behalf,  (not  saying  '  beitig  duly  authorized,'  or  in  any 
other  way  averring  that  he  was  authorized),  and  which 
execution  thereof  by  May  as  such  manager  aforesaid  had 
been  since  duly  ratified,  confirmed,  acknowledged,  and 
acted  upon  by  the  said  co-partnership,  with  the  knowledge, 
assent,  and  concurrence  of  the  said  several  parties  respec- 
tively to  the  said  indenture.''  All  that  the  plea  means,  is, 
that  May  executed  the  deed  as  manager,  and  as  duly  au- 
thorized, that  is,  assuming  to  act  as  manager  and  to  have 
authority  to  execute  the  deed.    The  alleged  ratification  is 
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in  effect  eTidence  of  a  prior  authority,  and  is  so  treated,  and 
properly  so  treated,  by  the  plaintiff  in  his  replication.  Th^e 
certainly  is  some  nicely  and  difficulty,  where  a  plea  or  re- 
plication contains  several  facts,  in  determining  whether  or 
not  they  constitute  together  but  one  single  ground  of 
defence  that  may  be  put  in  issue  by  the  replication  or 
rejoinder.  But  it  would  be  extremely  inoonvenient  to 
make  this  in  all  cases  depend  upon  the  strict  grammatical 
construction  of  the  language  used.  I  think  the  question 
we  have  to  consider  here,  viz.  whether  the  plea  discloses 
one  ground  of  defence,  the  whole  of  which  was  properly 
traversable  by  the  replication,  is  to  be  decided  by  the  sub- 
stantial meaning  of  the  plea :  and  that,  in  the  view  I  take 
of  it,  is,  that  May,  being  duly  authorized,  released  the 
debt.  And,  on  the  authority  of  Bemdstm  v.  T%dwell,  7  M. 
&  Welsby,  512,  9  Dowl.  789,  and  Piffeon  v.  Osborne,  4  P. 
&  D.  345,  9  Dowl.  511,  more  particularly  of  the  latter  case, 
the  replication  in  which  is  substantiaUy  the  same  as  the 
replication  in  the  present  case,  I  think  the  objection  fidls. 
Negative  preg.   The  doctrine  of  negatives  pregnant  does  not,  I  think, 

apply  here;  for,  when  it  is  decided  that  the  replication 
may  put  in  issue  all  the  several  allegations  contained  in 
the  plea,  the  whole  must  be  proved.  The  cases  cited  are 
most  of  them  open  to  this  remark,  that  the  party  was  by 
the  plea  called  upon  to  admit  or  deny  certain  matters,  and 
it  was  not  competent  to  him  so  to  do  in  the  informal 
manner  of  pleading  which  would  involve  a  negative  preg- 
nant :  as  in  the  case  put  in  Bacon's  Abridgment,  of  tres- 
pass for  cutting  trees,  where  the  defendant  pleaded  that  it 
was  by  the  command  of  the  lessor,  and  a  replication  that 
the  defendant  did  not  cut  the  trees  by  the  plaintiff's  com- 
mand was  held  bad;  that,  I  apprehend,  was,  upon  this 
ground,  that  the  plaintiff  being  by  the  necessity  of  the 
case  called  upon  to  traverse  the  command,  the  allegation 
that  the  defendant  did  not  cut  the  trees  by  his  command 
was  thought  to  be  an  informal  way  of  saying  that  he  did 
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cut  them  without  commaud.  So>  in  the  case  of  the  inn- 
keeper^ being  bound  to  admit  the  loss^  the  defendant  was 
not  allowed  to  do  this  by  denying  that  the  goods  were  lost 
by  his  default.  Here,  however,  the  matters  alleged  are 
matters  which  the  plaintiff  was  not  called  upon  to  admit, 
but  to  deny.  And  therefore,  though  some  of  the  de- 
dsions  introduce  some  doubt,  I  think  that,  upon  prin- 
ciple and  upon  the  clearest  and  latest  authorities,  this 
replication  is  not  open  to  that  objection. 

Judgment  for  the  plaintiff. 
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WiL&iNS  t;.  BouTCHER  and  Another.  Wednuday^ 

TJan.  26<A. 
SESPASS,  for  that  the  defendants,  to  wit,  on  the  30th  in  trespass  for 

June,  1841,  with  force  and  arms  &c.,  broke  and  entered  a  entering  the 
certain  close  of  the  plaintiff  caUed  the  Tanyard,  situate  &c.,  ^^^^J^^' 
and  then  and  there  forced  and  broke,  damaged  and  spoiled  justified  as  ser. 
divers,  to  wit,  two  gates,  &c.,  and  then  made  a  great  noise  command  of  B., 
and  disturbance  in  the  said  close,  and  thereby  prevented  |J*  umm  **he 
the  plaintiff  firom  following  and  carrying  on  his  business  pJwntiffrepUed, 

\  o  .?      D  that  one  of  the 

therein,  &C.  defendants, 

The  third  plea  stated,  that  one  T.  CundaU,  before  any  of  authorityTrom 
the  times  when  &c.,  to  wit,  on  the  1st  May,  1824,  was  seised  f^i^e"*^^* 
in  his  demesne  as  of  fee  of  and  in  the  said  close  in  which  close  to  him  for 

.  .  a  certain  term, 

fcc.,  with  the  appurtenances,  and  being  so  thereof  seised,  that  he.  the 
afterwards,  and  before  any  of  the  said  times  when  &c.  in  cepted  the^de* 
the  first  count  mentioned,  to  wit,  on  the  day  and  year  last  "^■*  '"f  *"**'" 

'  '  ^  ^  ed  and  became 

aforesaid,  by  a  certain  indenture  then  made  between  the  possessed  of  the 
said  T.  Cundall  of  the  one  part,  and  one  W.  Law  of  the  during  the  con* 

tinuance  of  that 
demise,  the  de- 
fendants, of  their  own  wrong,  and  in  violation  of  the  agreement,  committed  the  trespasses  com* 
plained  of;  the  defendants  rejoined  that  B,  did  not  demiie  to  the  plaintiff,  modo  et  form&: — 
Held,  that  this  traverse  was  not  too  large,  and  that  it  was  not  competent  to  the  plaintiff  to  ob* 
ject,  on  general  demurrer,  that  the  rejoinder  traversed  what  was  not  alleged  by  the  replication, 
vis.  that  B.  demised-^that  it  traversed,  not  the  facts  alleged,  but  an  inference  and  conclusion 
01  lawresnlting  from  such  fiicts — and  that  it  involved  a  denial  of  the  authority  to  demise,  which 
the  defendants  were  estopped  from  making. 
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1842. 


Demiieliy 
CnndaUto 
Law. 


Aatigummtto 


other  part  [profert],  the  said  T.  Cundall  did  denuse  and 
lease  unto  the  said  W.  Law,  amongst  other  hprfditamenla, 
the  dose  in  which  &c.^  to  haTe  and  to  hold  the  same  nnto 
the  said  W.Law  and  his  assigns,  for  a  certain  term  of 
years  not  yet  expired,  to  wit,  firom  the  25th  Mardi  thai 
last  past  for  and  doring  and  onto  the  fiill  end  and  term 
of  sixty-one  years  firom  thence  next  ensuing  and  foDy  to 
be  complete  and  ended;  by  ^irtne  of  which  said  demise 
he  the  said  W.  Law  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  entered  into  and  npon  the  said  dose 
in  which  &c.,  and  became  and  was  possessed  thereof  for 
the  said  term  so  to  him  therein  granted  as  aforesaid :  and 
the  said  W.  Law,  being  so  possessed  there<^  afterwards, 
and  during  the  said  term,  and  before  any  of  the  said 
times  when  &c.,  to  wit,  on  the  13th  September,  1825,  by 
a  certain  indenture  then  made  between  the  said  W.  Law 
of  the  one  part,  and  one  G.  Bncknell  of  the  other  part 
[profert],  the  said  W.  Law  did  assign  unto  the  said  6. 
Bncknell  the  said  close  in  which  &c.,  to  haye  and  to  hold 
the  same  unto  the  said  G.  Buckndl  firom  the  ™*^"c  of 
the  said  last-mentioned  indenture  for  all  the  then  residue 
and  remainder  of  the  said  term,  as  by  the  last-mentioned 
indenture,  reference  being  thereunto  had,  wiU  more  tuOj 
appear;  by  virtue  of  which  last-mentioned  indenture,  the 
said  G.  Bncknell  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  entered  into  the  said  close  in  which  &c.,  and 
became  and  was,  and  firom  thence  hitherto  had  been  and 
still  was  possessed  thereof,  with  the  appurtenances,  for  die 
residue  of  the  said  term  so  therein  granted  as  aforesaid : 
and,  the  said  G.  Bncknell  being  so  possessed,  the  plaintiff, 
claiming  title  to  the  said  close  in  which  &c,  with  the 
appurtenances,  under  colour  of  a  certain  charter  of  demise 
pretended  to  be  thereof  made  to  him  by  the  said  T.  Cun- 
dall  for  the  term  of  his  natural  life,  before  the  making  of 
the  said  demise  by  the  said  T.  Candall  to  the  said  W.  Law 
as  aforesaid,  whereas  nothing  of  or  in  the  said  dose  in 
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whick  Scc.f  or  any  part  thereof,  ever  passed  by  virtae  of        1842. 
that  charter,  afterwards,  and  before  any  of  the  said  times      wilkimb 
when  &€.,  and  during  the  continnance  of  the  said  term,  to  <*• 

,  ,  BOUTCHER* 

wit,  on  the  day  in  the  first  count  mentioned,  entered  mto 
and  upon  the  said  close  in  which  &c. ;  and  thereupon  the 
def^dants,  as  the  servants  of  the  said  G.Bucknell  and  by 
his  command,  at  the  said  time  when  &c.,  entered  into  and 
upon  the  said  close  in  which  &c.,  and  upon  the  plaintiff's 
possession  thereof,  and  committed  the  trespasses  in  the 
said  first  count  mentioned,  in  the  said  dose  in  which  &c., 
as  they  lawfully  might  for  the  cause  aforesaid ;  which  were 
the  alleged  trespasses  whereof  the  plaintiff  had  in  the  said 
first  count  above  thereof  complained  against  them — ^verifi* 
cation. 

To  this  plea  the  plaintiff  replied,  that,  whilst  the  said  Replication. 
G.  Bucknell  was  so  possessed  of  the  said  close  in  which  &c., 
with  the  appurtenances,  as  in  the  said  plea  was  alleged, 
and  before  the  said  time  when  &c.,  to  wit,  on  the  2nd 
June,  1841,  by  a  certain  agreement  in  writing  then  made 
between  the  defendant  Boutcher  as  the  agent  of  the  said 
G.  BuckneU,  of  the  one  part,  and  the  plaintiff  of  the  other 
part,  the  defendant  Boutcher,  having  lawful  authority  firom 
the  said  G.  Bucknell  in  that  behalf,  did,  as  such  agent, 
and  in  the  name  and  for  and  on  behalf  of  the  said  G.  Buck- 
nell, demise  and  let  the  said  dose  in  which  &c.,  with  the 
appurtenances,  unto  l^e  plaintiff,  to  hold  the  same  to  the 
plaintiff  firom  a  certain  day  then  to  come,  to  wit,  from  the 
24di  of  the  said  month  of  June,  for  and  during  a  certain 
term  of  years  therein  mentioned  and  specified,  to  wit,  for 
and  during  the  term  of  three  years  from  thence  next  en- 
suing, at  and  under  a  certain  yearly  rent,  to  wit,  the 
yearly  rent  of  200/.,  to  be  paid  and  payable  to  the  said 
G.Bucknell  therefore;  and  that  he  the  plaintiff  then  ac- 
cepted the  said  demise,  and,  under  and  by  virtue  thereof, 
afterwards,  and  before  the  said  time  when  &c.,  to  wit,  on 
the  day  and  year  lasjb  above  mentioned,  entered  into  the 
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V, 

fiOUTCHER. 


R^oinder. 


Demurrer. 
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said  close  in  which  &c.^  with  the  appurtenances^  and  be- 
came and  was  possessed  thereof^  and  continued  so  possessed 
from  thence  until  the  defendants  afterwards^  and  during 
the  continuance  of  the  said  demise^  to  wit^  at  the  said  time 
when  &c.^  of  their  own  wrongs  and  in  fruud  and  violation 
of  the  said  agreement^  broke  and  entered  the  said  dose, 
and  committed  the  said  several  trespasses  in  the  first  count 
of  the  declaration  mentioned,  in  manner  and  form  as  the 
plaintiff  had  above  in  that  behalf  complained  against  the 
defendants — ^verification. 

Rejoinder,  that  G.Buckndl  did  not  demise  or  let  the 
said  close  in  which  &c.  unto  the  plaintiff,  in  manner  and 
form  as  the  plaintiff  had  above  in  his  said  replication  to 
the  said  third  plea  alleged — concluding  to  the  countiy. 

General  demurrer,  and  joinder.  The  points  intended  to 
be  relied  on  in  support  of  the  demurrer,  were — *'  that  the 
rejoinder  traversed  what  was  not  alleged  by  the  replicatioii, 
that  is  to  say,  that  G.  Bucknell  demised — that  it  travened, 
not  the  facts  alleged,  but  aa^  inference  and  conclusion  of 
law  resulting  from  such  facta— ^iuid  that  it  involved  a 
denial  which  the  defendants  were  estopped  from  making, 
viz.  of  the  authority  of  the  defendant  Boutcher  to  demise." 


ChanneU,  Serjeant,  in  support  of  the  demurrer,  snb- 
mitted,  that  it  was  not  competent  to  the  defendant  to 
traverse  in  his  rejoinder  a  fact  not  alleged  in  the  repUcsr 
tion — Bedell  v.  Ltdl^  Yelverton,  151 ;  that  the  traverse  was 
too  large,  a  defect  which  might  be  taken  advantage  of  on 
general  demurrer — Crosse  v.  Hunt,  Garth.  99 ;  and  that  the 
defendant  Boutcher  was  estopped  from  denying  that  he 
had  authority  to  demise,  which  in  effect  he  did. 

Mamung,  Serjeant,  contra,  was  stopped  by  the  court. 


TiNDAL,  C.  J. — The  legal  effect  of  the  replication  is,  to 
set  up  a  demise  by  Bucknell,  and  therefore  the  traverse  is 
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not  too  large.    At  all  events^  it  is  not  bad  on  general  de-  1842. 

The  rest  of  the  court  concurring.  Boutchbr. 

Judgment  for  the  defendant. 


D 


SiSON  V.  Kidman.  WedneiJay, 

EBT  against  one  of  two  makers  of  a  joint  and  several  To  debt  on  a 

promissory  note  for  15/.  payable  on  demand  to  the  plaintiff.  n\°promiMorV 

Plea,  that  the  note  in  the  declaration  mentioned  was  °°**  ^^  *V  ^ 

and  is  a  promissory  note  made  by  the  defendant  and  one  <"^«  of  the 

^  -i.-iT**  !•  i»i  mtkeWf  the 

u.  Watt^  but  that  neither  before  nor  at  the  time  of  mak-  defendant 

ing  the  aaid  note  was  the  defendant  liable  to  the  plaintiff  Jtonoe,^that*he" 

for  the  said  sum  of  15/.,  and  that  the  said  note  was  made  ■'«"***  the  note 

as  surety  only 

and  sifinied  by  the  defendant  at  the  request  of  the  said  for  a  debt  due 

G.  Watt^  and  for  the  security  to  the  plaintiff  of  the  said  sum  from  one  G?w., 

of  15/.,  then  due  and  owing  from  the  said  G.  Watt  to  the  "**  ^^^^^ 

'  ^  never  naa  any 

plaintiff,  of  which  the  plaintiff  then  had  notice ;  and  that  value  or  consi- 
deration for  the 

the  defendant  never  had  any  value  or  consideration  for  the  note :  the  pUin- 

.o;«1  «^4.^  tiff  replied  that 

^^  J^Ote.  the  defendant 

Replication — that  the  defendant  had  value  and  con-  h*d  value  and 

^  ^  consideration 

rideration  for  the  said  note,  to  wit,  of  the  amount  of  the  for  the  note:— 

said  note.     General  demurrer,  and  joinder.  murrer,  that 

the  plea  dis- 
closed nothing 

Stephen,  Serjeant,  in  support  of  the  demurrer. — The  *®?'*T;°**^« 

plaintiff  from 

question  is,  whether,  under  the  circumstances  disclosed  mainulning 
upon  this  record,  debt  will  lie.  To  entitle  the  plaintiff  to 
maintain  this  form  of  action,  there  must  be  privity  of  con- 
tract :  whereas  the  plea  here  discloses  a  mere  collateral 
liability,  as  surety  for  the  principal  debtor,  which  cannot 
be  the  subject  of  an  action  of  debt.  Foster  v.  Jolly,  1  C. 
M.  &  E.  703, 5  Tyr.  209,  Clarke  v.  fFilson,  8  M.  &  Welsby, 
206,  and  Abbot  v.  Hendricks,  2  Scott,  N.  B.  188, 1  Man.  & 
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1842.  Or.  791,  are  aaihorities  to  shew,  that,  in  an  action  by  tbe 
payee  against  the  maker  of  a  promissory  note,  though  it 
is  not  competent  to  the  defendant  to  controvert  or  vaiy 
by  parol  the  contract  that  appears  on  the  face  of  the  note, 
he  may  shew  that  there  was  no  conrideratian,  or  that  the 
consideration  has  failed.  [Maule,  J. — ^Do  yon  contend,  that^ 
if  the  defendant  were  the  sole  maker  of  the  note,  it  would 
be  any  answer  to  the  action  to  say  that  it  was  given  to 
secure  the  debt  of  a  third  person  ?]  Wherever  it  is  made 
to  appear  that  the  party  sued  is  not  the  party  primarily 
liable,  debt  will  not  lie.  The  objection  goes  to  the  con- 
sideration only.  JuMilton's  Case,  Hardres,485,in  an  action 
for  100/.  upon  a  bill  of  exchange  accepted,  the  plaintiff 
declared,  that,  by  the  custom  of  England,  if  a  merehaat 
send  a  bill  of  exchange  to  another  merchant  to  pay  mon^ 
to  another  person,  and  the  bill  be  accepted,  that  he  who 
accepts  the  bill  does  thereby  become  chargeable  with  the 
sum  therein  contained;  and  that  a  certain  merchant  drew 
a  bill  of  exchange  upon  the  defendant,  payable  to  the 
plaintiff,  which  bill  the  defendant  accepted,  per  quod  actio 
accrevit :  and,  upon  nil  debet  pleaded,  a  verdict  passed  for 
the  plaintiff:  whereupon  it  was  moved  in  arrest  of  jud|f- 
ment,  that  an  action  of  debt  lies  not,  "  because  there  is 
no  privity  betwixt  the  plaintiff  and  defendant,  nor  any 
contract  in  deed  or  in  law;  and,  where  these  fail,  debt 
lieth  not— vide  19  Hen.  6;  Dyer,  21 ;  1  Rol.  594.  Where 
goods  are  delivered  to  another  at  the  request  of  a  third 
person,  debt  lies  not  upon  a  promise  to  pay  for  them,  nor 
an  indebitatus  assumpsit :  otherwise,  when  money  is  re» 
ceived  to  another  man's  use;  as,  when  a  sheriff  levies 
money  upon  an  execution,  though  he  make  no  return  of 
it,  debt  lies  against  him,  because  he  levied  and  received  it 
to  the  plaintiff's  use :  and  the  law  creates  a  contract  there, 
but  not  in  our  case.''  The  Lord  Chief  Baron  Hale  said : 
''  This  is  a  case  of  weight  and  concern  for  the  future,  and 
deserves  consideration.     Dedarations  upon  bills  of  ex- 
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diange  have  ofteu  varied:  sometimes  declarations  have  1842. 
been  upon  a  cnstom  amongst  merchants  only,  without  lay- 
ing an  express  promise :  afterwards  they  came  to  declare 
upon  an  assumpsit.  And,  after  all,  if  an  action  of  debt 
will  lie,  it  will  be  a  short  cut,  and  pare  off  a  long  recitaL 
For,  if  debt  lies,  a  man  may  declare  upon  a  bill  of  exchange 
accepted  in  debt,  or  in  an  indebitatus  assumpsit,  for  so 
much  money.  But  for  the  plaintiff's  inserting  the  custom 
of  the  realm  into  his  declaration  here,  I  hold  that  to  be 
mere  superfluity  and  redundancy,  which  does  not  vitiate 
the  declaration.  And,  without  doubt,  if  the  common  law 
or  the  custom  of  a  place  create  a  duty,  debt  lies  for  it 
without  more  ado ;  as  in  the  case  of  a  toll  due  by  custom — 
20  Hen.  7. 1 ;  and  so  in  cases  of  a  certain  sum  due  by 
custom  for  pound-breach  to  the  lord  of  a  manor,  or  to  a 
gaoler  for  bar  fees — ^vide  21  Hen.  7.  But  the  great  ques- 
tion here  is,  whether  or  no  a  debt  or  duty  be  hereby 
raised;  for,  if  it  be  no  more  than  a  collateral  engagement 
or  promise,  debt  lies  not ;  as  in  the  case  that  has  been 
died,  of  goods  delivered  by  A.  to  B.,  at  the  request  of  C, 
which  C.  promiseth  to  pay  for  if  the  other  does  not ;  for,  in 
that  case,  a  debt  or  duty  does  not  arise  betwixt  A.  and  C, 
but  a  collateral  obligation  only.  In  our  case  the  accept- 
ance of  the  bill  amounts  clearly  to  a  promise  to  pay  the 
money ;  but  it  may  be  a  question  whether  it  amounts  to  a 
debt  or  not.''  And  ultimately  it  was  held  that  debt  lay 
not,  "  for  that  the  acceptance  does  not  create  a  duty,  no 
more  than  a  promise  made  by  a  stranger  to  pay  &c.  if  the 
creditor  will  forbear  his  debt.  And  he  that  drew  the  bill 
continues  debtor,  notwithstanding  the  acceptance,  which 
makes  the  acceptor  liable  to  pay  it.  And  this  course  of 
accepting  bills  being  a  general  custom  amongst  all  trades 
both  within  and  without  the  realm,  and  having  everywhere 
that  effect  as  to  make  the  acceptor  subject  to  pay  the  con- 
tents, the  court  must  take  notice  of  that  custom  :  but  the 
cnstom  does  not  extend  so  far  as  to  create  a  debt,  only 
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1842.  makes  the  acceptor  onerabilis  to  pay  the  money/'  That 
decision  is  adopted  by  Lord  Holt  in  Brown  y.  LondoHy  1 
Mod.  285, 2  Keb.  695,  713,  758,  822,  and  also  in  Steward 
y.  Hodges,  Skinner,  832,  846.  To  entitle  the  plaintiff  to 
maintain  debt,  not  only  must  there  be  privity  of  contracti 
but  there  must  also  be  a  consideration  arising  between  the 
parties.  Randall  v.  Sigby,  4  M.  &  Welsby,  180,  is  an  ex- 
tremely strong  authority  upon  this  point:  there,  lands 
were  enfeoffed  to  B.  H.  and  the  defendant,  to  the  us^ 
intent,  and  purpose  that  the  plaintiff,  his  heirs  and  assigns 
for  ever,  should  receive  and  take  out  of  the  lands  a  yearfy 
rent  of  63/.  payable  half-yearly ;  and  the  defendant  coven- 
anted with  the  plaintiff  that  B.  H.  and  the  defendant, 
their  executors,  &c.,  or  some  or  one  of  them,  would  pay  or 
cause  to  be  paid  to  the  plaintiff,  his  heirs  and  assigns,  the 
said  yearly  rent  at  the  terms  appointed  for  payment  there- 
of; and  it  was  held  that  the  plaintiff  could  not  sue  the  de- 
fendant in  debt  for  arrears  of  the  annuity.  [MoiUe,  J. — 
That  turned  upon  the  construction  which  the  court  put 
upon  the  instrument.  But,  how  can  we  construe  this  as 
a  collateral  engagement?  The  case  seems  to  me  to  be 
much  more  like  that  of  Evans  y.  Jones,  5  M.  &  Welsby, 
295,  where  it  was  held  that  debt  lies  on  an  absolute  oo- 
yenant  by  A.  to  pay  on  a  certain  day  a  sum  certain  due 
firom  B.  on  mortgage].  It  is  difficult  to  perceiye  any  well- 
founded  distinction  between  this  case  and  RandaUy.  R^bg: 
there,  the  annuity  was  created  by  the  very  deed  which  con- 
tained the  covenant,  and  yet  the  court  held  that  debt  lay 
not.  Parke,  B.,  there  says :  ''  No  doubt  this  coyenant  is 
collateral  or  in  gross  in  one  sense,  that  it  does  not  ran 
with  the  land  or  rent ;  for  that  MUnes  y.  Branch,  5  M.  & 
Sd.  411,  is  an  authority:  but  it  is  also  collateral  in  the 
sense  contended  for  by  Mr.  Wightman,  that  it  is  not  a 
covenant  to  perform  any  direct  duty,  but  only  a  collateral 
one  to  secure  payment  of  the  rent.  Upon  this  undertaking 
an  action  of  covenant  is  the  proper  remedy,  in  which  the 
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plaintiff  will  recover  by  way  of  damages  the  amount  actually  1842. 
in  arrear.  The  case  falls  therefore  within  the  principle  of 
the  authority  referred  to  in  Viner's  Abridgment,  Debt  (D), 
and  ranges  itself  also  with  that  of  the  lessor  and  lessee 
after  assignment  of  the  estate,  as  decided  in  Tkursby  v. 
Pbmi,  1  Sid.  401,  1  Saund.  230,  and  in  Milla  v.  Aurioh 
2  H.  Blac.  433.  This  covenant  is  collateral  in  that  sense 
also,  and  is  not  like  a  covenant  to  pay  a  sum  of  money, 
which  becomes  a  direct  duty  from  the  defendant  to  the 
plaintiff.''  The  law  will  always  look  to  the  party  substan- 
tially liable,  regard  being  had  to  the  consideration.  Speak- 
ing of  the  case  of  Bishop  v.  Young,  2  B.  &  P.  78,  Bayley,  J.^ 
in  delivering  the  judgment  of  the  court  in  Priddy  v.  iTen- 
brey,  1  B.  &  C.  674,  8  D.  &  R.  165,  says :  "  What  is  the 
principle  upon  which  that  case  was  decided?  Evidently 
this,  that  where  there  is  a  privity  (independently  of  any 
security)  between  the  parties,  and  the  debtor  undertakes, 
not  for  another's  debt,  but  for  his  own,  not  to  a  stranger, 
but  to  the  creditor,  and  he  enters  into  a  contract  to  pay 
that  debt,  specifying  therein  that  he  enters  into  it  for  that 
debt,  an  action  of  debt  lies."     Here  there  is  no  privity. 

Storks,  Serjeant,  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J. — ^When  the  defendant  signed  the  promis- 
sory note  he  entered  into  a  new,  original,  and  immediate 
contract  with  the  plaintiff,  which  created  sufficient  privity 
between  them  to  entitle  the  plaintiff  to  maintain  an  action 
of  debt.  Evans  v.  Jones,  5  M.  &  Welsby,  295,  puts  an  end 
to  all  doubt  upon  the  subject. 

Ebskine,  J. — I  am  of  the  same  opinion.  Here  is  a  very 
good  consideration  for  the  defendant's  undertaking. 

Maule,  J. — ^I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  The  case  seems  to  me  to  be  per- 
fectly free  from  doubt. 

Judgment  for  the  plaintiff. 

VOL.  IV.  p  p  ♦ 
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1842. 

Wednesday, 
Jan,  2(kh, 

The  court 
granted  a  rule 
for  judgment 
against  the 
casual  ejector, 
though  the  de« 
cl  a  ration  was 
not  intituled  in 
any  court — the 
notice  requir- 
ing the  tenant 
to  appear  in 
the  Common 
Bench. 


Doe  d,  Gibson  v.  Roe. 

loTEPHEN,  Serjeant,  moved  for  judgment  against  the 
casual  ejector.  The  declaration  was  not  intituled  in  any 
court:  but,  inasmuch  as  the  notice  at  the  foot  required 
the  tenant  to  appear  in  her  Majesty's  court  of  Common 
Bench,  the  learned  Serjeant  submitted  that  the  omission 
was  not  material. 

Pek  Curiam. — The  notice  cures  the  defect :  the  par^ 

could  not  be  misled. 

Rule  absolute. 


Fridayy 
Jan.  2Qth. 


Shepherd  v.  Ptbus. 

ixSSUMPSIT  upon  an  implied  warranty  on  the  sale  of 
a  barge. 

The  declaration  stated,  that,  theretofore,  to  wit,  on  the 


A  declaration 
in  case  stated 
that  the  defend- 
ant had  sold  to 

.  •  1  *  *  A* 

barge,  the  same  14th  May,  1838,  the  defendant  and  plaintiff  agreed  as  fol- 

barge buluby  ^^^^i  ^^^^  ^^  ^^  ^^Jf  ^^^  defendant  agreed  to  sell  to  the 

the  defendant,  plaintiff  and  the  plaintiff  agreed  to  buy  a  new  bai^,  then 

fendant  induced  lying  at  the  defendant's  wharf,  for  tbe  sum  of  675/.,  the 

the  plaintiff  to  .t,  -f»         i  ■•*•■■  •<■«« 

purchase  such  said  barge  to  be  ngged  and  fitted  out  with  all  necessary 

randng^"That  ^^orcs,  in  the  Same  manner  as  the  new  barge  sold  by  the 

l!*new'b^r^e^°*  defendant  to  the  plaintiff  two  years  then  ago,  and  the 

was  reasonably  plaintiff  agreed  to  pay  for  the  said  first-mentioned  barge  as 

and  then  aver-  foUows,  that  is  to  say,  to  place  into  the  hands  of  the  defend- 

hmtwulot  ^^^  *^®  barge  bought  of  him  two  years  then  ago,  with  all 

reasonably  fit  the  materials  and  stores  as  when  purchased  by  the  plain- 

for  use,  and 
stated  special 

damage  as  the  consequence  of  the  breach  of  such  warranty :— Held,  that  the  warraaCy  alleged 
in  the  declaration  being  one  that  is  implied  by  law,  the  aale,  though  under  a  written  cootract 
containing  no  words  of  warranty,  must  be  taken  to  have  been  made  subject  to  such  warranty. 
But  that  the  breach  was  not  sustained  by  evidence  that  the  barge,  though  fit  for  ordituay  use, 
was  not  fit  for  the  particular  purpose  for  which  the  plaintiff  required  it,  via.  to  carry  cement, 
notwithstanding  the  defendant  at  the  time  of  the  contract  inew  that  the  plaintiff  required  it  for 
that  purpose. 
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tiff,  at  the  price  of  400/.,  and  to  pay  the  remaining  275/.  1842. 
by  his  promissory  note  at  twelve  months'  date,  bearing  in-  shbphe^ 
terest  at  the  rate  of  5  per  cent,  per  annum,  the  said  note  _  ^^ 
to  be  joined  in  by  his  son  Charles  Shepherd :  Averment, 
that  the  defendant,  by  then,  to  wit,  on  the  said  14th 
May,  in  the  year  aforesaid,  falsely  and  fraudulently  war-  Warranty. 
ranting  the  said  first-mentioned  barge,  beinff  a  new  barge, 
and  made  and  buitt  by  the  defendant^  to  be  reasonably  fit 
for  use,  caused  and  procured  the  plaintiff  to  agree  as  afore* 
said,  and  sold  and  disposed  of  the  said  first-mentioned 
barge  to  the  plaintiff  as  aforesaid  upon  the  terms  in  that 
behalf  aforesaid ;  that  afterwards,  to  wit,  on  the  26th 
June,  in  the  year  aforesaid,  in  pursuance  of  the  said  sale 
of  the  first-mentioned  barge,  and  of  the  said  agreement  in 
that  behalf,  the  defendant  delivered  the  said  first-men- 
tioned barge  to  the  plaintiff  as  the  purchaser  thereof  as 
aforesaid,  and  the  plaintiff  as  such  purchaser  thereof  as 
aforesaid  then  accepted  and  received  the  same  of  and  from 
the  defendant;  that  the  plaintiff,  in  pursuance  of  the  said 
agreement  in  that  behalf,  then  placed  into  the  hands  of 
the  defendant,  who  then  accepted  and  received  of  the  plain- 
tiff at  the  said  price  of  400/.,  the  said  barge  which  was  to 
be  placed  in  the  hands  of  the  defendant  as  aforesaid,  with 
all  the  materials  and  stores  as  when  purchased  by  the 
plaintiff,  and  that  the  plaintiff  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  paid  to  the  defendant  the  remaining 
275/.  by  such  promissory  note  as  aforesaid,  and  which  said 
note  was  joined  in  by  the  plaintiff's  son  the  said  Charles 
Shepherd  according  to  the  said  agreement  in  that  behalf: 
whereas  in  truth  and  in  fact  the  said  first-mentioned  barge  Breach. 
was  not  at  the  time  of  the  said  warranty  and  sale  thereof 
as  aforesaid,  or  when  the  same  was  delivered  to  the  plaintiff 
as  aforesaid,  reasonably  fit  for  use ;  but,  on  the  contrary 
thereof,  the  same  barge  was  at  those  times  leaky  and  in  a 
bad  and  leaky  condition  and  unfit  for  use :  By  means 
whereof,  not  only  the  last-mentioned  barge  became  and 

F  f2 
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1842.        was  of  little  or  no  use  or  value  to  the  plaintiff^  but  also 
thereby  and  by  means  of  divers  large  quantities  of  water 
leaking  and  entering  into  the  last-mentioned  barge  by 
reason  of  the  same  being  in  such  bad  condition  and  so  unfit 
Speciaidamage.  j^j.  ^^^  ^  aforesaid,  divers  large  quantities  of  cement,  to  wit, 

fifty  casks  of  cement,  and  twenty  tons  weight  of  cement  of 
the  plaintiff  of  large  value,  to  wit,  of  the  value  of  10(W., 
which  the  plaintiff  was  carrying  and  conveying  by  and  in 
the  last-mentioned  barge,  became  and  were  greatly  wetted, 
damaged,  and  wholly  spoiled ;  and  also  by  means  of  the 
premises  the  plaintiff  was  not  only  put  to  a  great  expense, 
to  wit,  an  expense  of  100/.,  and  became  liable  to  pay  a 
large  sum  of  money,  to  wit,  the  sum  of  100/.,  for,  in,  and 
about  the  surveying  and  examining  of  the  last-mentioned 
barge  and  endeavouring  to  render  the  same  fit  for  use,  and 
for  the  wages  of  divers,  to  wit,  three  persons  by  him  em- 
ployed in  and  about  the  navigating  and  managing  of  the 
last-mentioned  barge,  but  for  divers  long  spaces  of  time 
whilst  he  was  causing  the  last-mentioned  barge  to  be  sur- 
veyed and  examined,  and  whikt  he  was  endeavouring  to 
render  the  same  fit  for  use,  lost  and  was  deprived  of  all 
use  and  benefit  of  the  last-mentioned  barge,  and  thereby 
and  otherwise  by  means  of  the  premises  the  plaintiff  had 
been  and  was  greatly  injured  and  damnified. 
FcM.  The  defendant  pleaded — ^first,  not  guilty — secondly,  that 

agreement.        ^®  ^^^  ^^^  agree  to  sell  to  the  plaintiff,  nor  did  the  plain- 
tiff agree  to  buy  of  the  defendant  the  said  bai^  in  the 
declaration  in  that  behalf  mentioned  upon  the  terms  in 
the  declaration  specified,  in  manner  and  form  as  therein 
TnYeneofthe  alleged;  concluding  to  the  country — thirdly,  that  he  did 
wtmnty.         ^^^^  Y)j  warranting  the  said  barge  to  be  reasonably  fit  for 

use,  cause  and  procure  the  plaintiff  to  agree  as  in  the 
declaration  mentioned,  and  sell  and  dispose  of  the  said 
barge  to  the  plaintiff,  in  manner  and  form  as  in  the  declar- 
ation was  in  that  behalf  alleged;  concluding  to  the  country. 
Issue  thereon. 
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The  cause  was  tried  before  Tindal,  C.  J.^  at  the  sittings  1842. 
in  London  after  Trinity  Term^  1840.  The  facts  that  ap- 
peared in  evidence  were  as  follow : — ^The  plaintiff  was  a 
manufacturer  of  cement  residing  at  Faversham  in  Kent, 
and  haying  a  wharf  in  London :  the  defendant  was  a  tim- 
ber-merchant and  barge-builder  at  Maidstone.  On  the 
14th  May,  1838,  the  plaintiff  agreed  to  purchase  of  the 
defendant  a  barge  which  was  then  building  and  afloat 
alongside  the  defendant's  wharf,  where  it  had  been  seen 
by  the  plaintiff;  and  the  following  memorandum  was 
thereupon  made  and  signed  by  the  parties : — 

Maidstone,  May  14th,  1838. 
"  Memorandum.  Thomas  Pybus  has  this  day  agreed  to  Contract, 
sell  to  Samuel  Shepherd,  and  the  said  Samuel  Shepherd 
has  [agreed  to  buy,  a  new  barge  now  laying  at  the  said 
Thomas  Pybus's  wharf,  for  the  sum  of  675/.:  the  said 
barge  to  be  rigged  and  fit  out  with  all  necessary  stores  in 
the  same  manner  as  the  new  barge  sold  by  Thomas  Pybus 
to  Samuel  Shepherd  two  years  ago.  And  the  said  Samuel 
Shepherd  agrees  to  pay  for  the  said  barge  as  follows,  viz. 
to  place  into  the  hands  of  Thomas  Pybus  the  barge  bought 
of  him  two  years  ago,  with  all  the  materials  and  stores  as 
when  purchased  by  the  said  Samuel  Shepherd,  at  the  price 
of  400/. ;  and  to  pay  the  remaining  275/.  by  his  promissory 
note  at  twelve  months'  date,  bearing  interest  at  the  rate  of 
5  per  cent,  per  annum ;  the  said  note  to  be  joined  in  by 
his  son  Charles  Shepherd.'' 

The  barge  was  afterwards  rigged,  and  was  delivered  to 
the  plaintiff  towards  the  end  of  June,  the  defendant  know- 
ing the  purpose  for  which  it  was  to  be  used,  viz.  to  carry 
cement  firom  the  plaintiff's  manufactory  at  Faversham  to 
his  wharf  in  London.  Two  voyages  were  made  with  the 
barge  in  July,  and  a  third  in  August,  on  each  of  which 
occasions  she  was  found  to  make  so  much  water  that  the 
ca^  was  seriously  damaged ;  and  it  was  ultimately  found 
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1842.  necessary  to  sheath  her  with  fir  in  order  to  render  herat 
all  fit  for  carrying  cement. 

On  the  part  of  the  defendant^  it  was  objected  that  thii 
evidence  was  not  admissible^  for  that,  no  frand  bemg 
charged,  and  no  escpress  warranty,  the  agreement  being  in 
writing,  no  snch  warranty  could  by  law  be  implied  as  that 
stated  in  the  declaration :  and  Chanter  v.  Hop1an»i  4  M.  ft 
Welsby,  899,  was  cited.  It  was,  however,  agreed  that  the 
evidence  should  be  received,  subject  to  the  opinion  of  the 
court  as  to  whether  or  not  it  was  admissiblet,  and  whether 
under  the  circumstances  the  warranty  stated  in  the  decbff^ 
ation  could  by  law  be  implied :  and  his  lordship  left  it  to 
the  jury  to  say  whether  the  barge  was  at  the  time  of  the 
sale  reasonably  fit  for  use. 

A  verdict  having  been  found  for  the  plaintilT,  damages, 
90/.,  being  the  amount  of  damage  occasioned  to  the  cargos 
on  the  several  voyages,  and  the  expenses  incurred  in  ne- 
cessary repairs — 

Channett,  Serjeant,  in  Michaelmas  Term,  1840,  obtained 
a  rule  nisi  to  enter  a  nonsuit  on  the  ground  urged  at  the 
trial,  or  for  a  new  trial  on  the  ground  that  the  verdict  was 
not  warranted  by  the  evidence. 

Talfowrd,  Serjeant  {Hoggins  was  with  him),  in  Easter 
Term  last,  shewed  cause. — ^Whether  or  not  the  seller  of  an 
article  impliedly  warrants  that  it  is  reasonably  fit  for  the 
purpose  for  which  it  is  sold,  has  repeatedly  been  the  sub- 
ject of  discussion  in  courts  of  law.  The  last  case  upon  the 
subject  in  this  court — Brown  v.  Edgington,  ante,  YoL  2, 
p.  496 — is  precisely  in  point.  There,  the  plaintiflT,  a  wine- 
merchant,  went  to  the  shop  of  the  plaintiflT,  a  dealer  in 
ropes,  &c.,  to  purchase  a  crane-rope,  telling  him  it  was 
wanted  for  the  purpose  of  raising  pipes  of  wine  firom  a 
cellar :  the  defendant,  not  having  a  rope  of  the  proper  di- 
mensions, undertook  to  get  one  mad^  and  sent  his  servant 
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to  the  plaintifip's  premises  to  take  the  measure^  and  after-  1842. 
wards  to  fix  the  rope:  and  the  court  held^  that^  under 
these  circumstances,  a  warranty  was  implied  that  the  rope 
should  be  fit  and  proper  for  the  purpose;  and  that  the  de- 
fendant was  liable  in  case  for  consequential  damage  result- 
ing firom  the  insufficiency  of  the  rope — ^he  being  to  be 
considered  as  between  the  parties  the  manufacturer^  The 
Lord  Chief  Justice  thus  states  the  rule : — '^  If  a  man  pur- 
chase goods  of  a  tradesman  without  in  any  way  relying 
upon  the  akill  and  judgment  of  the  yendor,  the  latter  is 
not  responsible  for  their  turning  out  contrary  to  his  ex- 
pectation :  but,  if  the  tradesman  be  informed,  at  the  time 
the  order  is  given,  of  the  purpose  for  which  the  article  is 
wanted,  the  buyer  relying  upon  the  seller's  judgment,  the 
latter  impliedly  warrants  that  the  thing  furnished  shall  be 
reasonably  fit  and  proper  for  the  purpose  for  which  it  is 
required.  Tius  appears  to  me  to  be  a  distinction  that  is 
foxmded  in  good  sense  and  reason,  and  sustained  by  au- 
thority/' There  is  no  essential  difiPerence  between  that 
case  and  the  present,  or  between  this  case  and  several  of 
the  earlier  ones  cited  in  that  case,  where  the  same  doctrine 
was  held.  In  Grayy.  Car,4B.  &  C.  108,  6D.  &  B.  200, 
1  C.  &  P.  187,  the  plaintiff  went  to  the  warehouse  of  the 
defendants,  who  were  copper  merchants,  but  not  manufac- 
torers,  and  himself  selected  the  sheathing ;  and  the  question 
was  whether  or  not  the  circumstance  of  its  being  sold  as 
copper  sheathing,  with  knowledge  on  the  part  of  the  de* 
fendants  that  it  was  to  be  applied  for  the  purpose  of  cop- 
pering the  bottom  of  the  plaintiff's  vessel,  created  an  im- 
plied warranty  that  it  was  fit  for  that  purpose.  At  the 
trial,  Abbott,  C.  J.,  ruled,  '^  that,  where  a  commodity  is  sold 
for  a  particular  purpose,  it  must  be  understood  that  it  is 
reasonably  fit  and  proper  for  that  purpose  :''  1 C.  3&  P.  186. 
And,  in  delivering  the  judgment  of  the  court,  his  lordship 
laid:  **  At  the  trial  it  occurred  to  me,  that,  if  a  person 
tdd  a  commodity  for  a  particular  purpose,  he  must  be 
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1842.  understood  to  warrant  it  reasonably  fit  and  proper  for  sndi 
purpose.  I  am  still  strongly  inclined  to  adhere  to  thst 
opinion ;  but  some  of  my  learned  Brothers  think  diffoent- 
ly/*  Upon  what  grounds  this  difference  of  opinion  restedi 
does  not  appear :  the  rule  for  a  new  trial  was  made  abao* 
late  on  another  point.  In  Jones  v.  BrigU,  8  M.  &  P.  ISS, 
5  Bing.  538^  it  was  held,  that,  where  a  person  manufino- 
tures  an  article,  and  sells  it  for  a  particular  purpose,  (he 
law  impUes  a  warranty  that  it  is  reasonably  fit  and  proper 
for  that  purpose :  and  that  proposition  was  acceded  to  by 
the  court  of  Exchequer  in  Chanter  v.  Hopkins,  4  M,  ft 
Welsby,  899.  So,  in  Laing  v.  Fidgeon,  1  Taunt  108,  4 
Camp.  169,  it  was  held,  that,  in  every  contract  to  fanusk 
manufactured  goods,  however  low  the  price,  it  is  an  im- 
plied term  that  the  goods  shall  be  merchantable.  And  in 
Gardiner  y.  Gray,  4  Camp.  144,  it  was  held,  that,  where 
before  or  at  the  time  of  sale  a  specimen  of  the  goods  is  ex- 
hibited to  the  buyer,  if  there  be  a  written  contract  which 
merely  describes  the  goods  as  of  a  particular  denominatioii, 
this  is  not  a  sale  by  sample ;  but  there  is  an  implied  war- 
ranty that  they  shall  be  of  a  merchantable  quality  of  the 
denomination  mentioned  in  the  contract.  Here,  the  plain- 
tiff,  when  he  purchased  the  barge  in  question,  had  no 
means  or  opportunity  to  form  a  judgment  for  himself  as  to 
its  sea-worthiness :  he  could  not  by  merely  looking  at  it 
when  afloat  ascertain  that  the  worknumahip  and  materiab 
were  such  as  they  ought  to  have  been :  he  necessarily  re* 
Ued  on  the  character  and  judgment  of  the  seller.  And, 
the  jury  having  found,  upon  evidence  amply  sufficient  to 
justify  such  finding,  that  the  bai^  was  not  reasonably  fit 
for  use,  there  ia  no  pretence  for  calling  upon  the  court  to 
interfere  with  their  verdict. 

ChanneU  and  Shee,  Serjeants,  in  support  of  the  role. — 
This  is  not  the  case  of  an  article  made  to  order;  but  of  a 
purchase  of  a  specific  chattel  alr^y  finished,  or  nearfy  so, 
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and  of  which  the  purchaser  had  actual  inspection  before  1842. 
he  entered  into  the  contract:  and  to  such  a  case  the 
authorities  cited  have  no  application.  No  case  has  dis- 
tinctlj  decided  that  there  is  no  distinction  to  be  made 
between  a  sale  by  the  manufacturer  and  a  sale  by  any 
other  person.  In  Gray  v.  Coof,  4  B.  &  C.  108,  6  D.  &  IL 
200, 1  C.  &  P.  187,  Jones  v.  Bright,  8  M.  &  P.  156,  6  Bing. 
533,  and  Brown  v.  Edgrngton,  ante.  Vol.  2,  p.  496,  the  par- 
ticular purpose  for  which  the  article  was  destined  was 
clearly  pointed  out  to  the  seller,  and  therefore  it  was  held 
that  he  warranted  it  to  be  reasonably  fit  for  that  purpose. 
In  Pcarkmson  y.  Lee,  2  East,  314,  it  was  held,  that,  upon  a 
sale  of  hops  by  sample,  with  a  warranty  that  the  bulk  of 
the  commodity  answered  the  sample,  the  law  does  not 
nise  an  implied  warranty  that  the  commodity  should  be 
merchantable,  though  a  fair  merchantable  price  were 
giTen;  and  therefore,  that,  if  there  be  a  latent  defect 
then  existing  in  it,  unknown  to  the  seller,  and  without 
fraud  on  his  part  (but  arising  from  the  fraud  of  the  grower 
from  whom  he  purchased),  such  seller  is  not  answerable, 
though  the  goods  turned  out  to  be  unmerchantable. 
Grose,  J.,  there  says :  ''  If  an  express  warranty  be  given, 
the  seller  will  be  liable  for  any  latent  defect,  according  to 
the  old  law  concerning  warranties.  But,  if  there  be  no 
such  warranty,  and  the  seller  sell  the  thing  such  as  he  be- 
lieves it  to  be,  without  fraud,  I  do  not  know  that  the  law 
will  imply  that  he  sold  it  on  any  other  terms  than  what 
passed  in  fact.''  And  Lawrence,  J.,  adds :  ''  I  know  of  no 
authority  which  makes  the  seller  liable  for  a  latent  defect, 
where  there  is  no  fraud,  and  no  representation  was  made 
by  him  on  the  subject  to  induce  the  buyer  to  take  the 
thing.''  So,  in  Bbtett  v.  Osborne,  1  Stark.  884,  where  the 
plaintiff  sold  to  the  defendants  a  bowsprit  which  at  the 
time  of  sale  appeared  to  be  perfectly  sound,  but  which, 
after  being  used  some  time,  turned  out  to  be  rotten — ^in 
the  absence  of  fraud,  it  was  held  that  the  pluntiff  was 
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1842.  entitled  to  recover  from  the  defendants  what  the  bowsprit 
was  apparently  worth  at  the  time  of  delivery.  [Tmdal,  C.  J. 
This  is  not  like  the  case  of  a  sale  by  handing  over  a 
sample  which  the  seller  has  received  from  another  person^ 
where  it  ultimately  turns  out  that  the  commodity  had  a 
defect  the  existence  of  which  was  equally  unknown  both 
to  buyer  and  seller.  Here^  the  defendant  was  the  builder 
of  the  barge.]  Chanter  v.  Hopkins,  4  W.  &  Webby,  399, 
is  not  to  be  distinguished  from  the  present  case.  There, 
the  defendant  sent  to  the  plaintiff,  the  patentee  of  an  in* 
vention  known  as  "  Chanter's  smoke-consuming  furnace/' 
the  following  written  order — "  Send  me  your  patent  hop- 
per and  apparatus,  to  fit  up  my  brewing  copper  with  your 
smoke-consuming  furnace.  Patent  right,  IbL  15s. ;  iron 
work  not  to  exceed  5/.  5«. ;  engineer's  time  fixing,  7s,  6tL 
per  day.''  The  plaintiff  accordingly  put  up  on  the  de- 
fiendanfs  premises  one  of  his  patent  furnaces,  but  it  was 
found  not  to  be  of  any  use  for  the  purposes  of  a  brewery, 
and  was  returned  to  the  plaintiff.  And  the  court  held  (no 
fraud  being  imputed  to  the  plaintiff)  that  there  was  not 
an  implied  warranty  on  his  part  that  the  furnace  supplied 
should  be  fit  for  the  purposes  of  a  breweiy ;  but  tha^  the 
defendant  having  defined  by  the  order  the  particular  ma^ 
chine  to  be  supplied,  the  plaintiff  performed  his  part  of 
the  contract  by  supplying  that  machine,  and  was  entitled 
to  recover  the  whole  15/.  15«.,  the  price  of  the  patent 
right.  In  answer  to  an  ailment  urged  in  that  case  as  to 
the  seller's  knowledge  of  the  purpose  &r  which  the  thing 
was  wanted,  Parke,  B.,  said :  ''  The  whole  turns  on  the 
construction  of  the  written  order;  you  cannot  import  any 
addition  into  it  which  is  not  in  writing ;  and  you  do  not 
impute  firaud."  Again,  he  says :  "  The  written  order  de- 
fines the  thing  that  is  wanted,  viz.  a  smoke-consuming 
furnace  according  to  the  plaintiff's  patent — if  that  artide 
18  supplied,  the  order  is  complied  with.  The  difference 
between  this  case  and  that  of  Jones  v.  Bright^  is,  that  hevs 
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the  sabject  of  the  contract  is  defined^  and  defined  accu-  1842. 
rately,  by  the  buyer.  The  object  for  which  he  wanted  it 
28  immaterial;  that  is  his  own  affair^  the  article  being 
accurately  defined  independently  of  that  object/'  In 
giving  judgment^  Lord  Abinger  said :  "  In  the  present 
oaae,  the  question  is^  whether  or  no  the  order  has  not 
been  complied  with  in  its  terms.  What  is  the  order?  It 
is  an  order  for  one  of  those  engines  of  which  the  plaintiff 
was  known  to  be  the  patentee  j  he  was  not  obliged  to 
know  the  object  or  use  to  which  the  defendant  meant  to 
ai^ly  it ;  and  it  is  admitted  there  is  no  fraud.  If^  when 
the  plaintiff  received  such  an  order,  he  had  known  it  could 
not  be  so  applied,  and  felt  that  the  defendant  was  under 
some  misapprehension  on  the  subject,  and  that  he  was 
buying  a  thing  on  the  supposition  that  he  could  apply  it 
to  that  use,  when  the  plaintiff  very  well  knew  he  could 
not,  in  that  case  it  might  affect  the  contract  on  the  ground 
of  the  suppression,  of  a  material  fact;  that  might  be  a 
question  for  the  jury.  Or,  if  the  terms  of  the  contract 
were  proposed  by  the  plaintiff  himself,  such  as,  '  I  will 
send  you  one  of  my  smoke-consuming  furnaces,  which 
shall  suit  your  brewery;'  in  such  case  that  would  be  a 
warranty  that  it  should  suit  a  brewery.  But  in  this  case 
no  fraud  whatever  is  suggested;  and  the  case  is  that  of  an 
order  for  the  purchase  of  a  specific  chattel,  which  the 
buyer  himself  describes,  believing,  indeed,  that  it  will 
answer  a  particular  purpose  to  which  he  means  to  put  it; 
but,  if  it  does  not,  he  is  not  the  less  on  that  account 
bound  to  pay  for  it.  The  seller  does  not  know  it  will  not 
suit  his  purpose,  and  the  contract  is  complied  with  in  its 
terms.^'  And  Parke,  B.,  said :  '^  The  rule  of  law  is  clear, 
that  you  cannot  add  to  or  diminish  a  written  contract  by 
anything  in  parol  which  may  have  occurred  between  the 
parties.  If,  indeed,  there  has  been  any  fraudulent  repre- 
sentation, the  buyer  may  relieve  himself  from  the  contract 
on  the  ground  of  fraud;  but  here  the  defendant  does  not 
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1842.  pretend  to  impiite  firand  to  tbe  plaintiff.  He  cannot  tben 
SBsniBBo  ^  allowed  to  give  parol  evidence  as  to  any  warranty  not 
contained  in  the  agreement  itself;  and  the  question  is 
therefore  reduced  to  the  constmction  of  the  words  of  tiie 
agreement,  as  contained  in  the  order.  Now,  I  agree  with 
the  authority  referred  to  of  Joiiet  v.  Bright,  that,  if  an 
order  is  given  for  an  undescribed  and  unascertained 
thing,  stated  to  be  for  a  particular  purpose,  which  the 
manufiicturer  supplies,  he  cannot  sue  for  the  price  unless 
it  does  answer  the  purpose  for  which  it  was  supplied.'' 

Cur.  adv.  Tult. 

TiNDAL,  C.  J.,  now  deHrered  the  judgmoit  of  the  comt 
This  was  an  action  to  recover  damages  for  the  breach  of  sn 
implied  warranty  upon  the  sale  of  a  barge  to  the  plaintiff, 
in  which  the  plaintiff,  at  the  trial  before  me  at  Guildhall, 
recovered  a  verdict  for  90/.  damages :  and  the  questions  for 
our  decision  were  argued  upon  a  motion  for  a  new  trial, 
first,  upon  a  point  of  law  reserved  at  the  trial,  and,  se- 
condly, upon  the  ground  that  the  verdict  of  the  jury  was 
against  the  evidence. 

The  declaration  was  in  case,  and  in  substance  stated  that 
the  defendant  had  sold  to  the  plaintiff  a  barge,  the  same 
being  a  new  baige  built  by  the  defendant,  and  that  the 
defendant  induced  the  plaintiff  to  purchase  such  barge  by 
warranting  ''that  the  barge,  being  a  new  barge,  was  rea- 
sonably fit  for  use.''  The  declaration  then  averred,  tha^ 
in  foct,  the  baige  was  not  reasonably  fit  for  use,  and  stated 
qpedal  damage  as  the  consequence  of  the  breach  of  such 
warranty.  To  this  the  defendant  pleaded — first,  not  guilty 
— secondly,  a  traverse  of  the  agreement  of  the  defendant  to 
sell  and  of  the  plaintiff  to  buy  the  barge  on  the  terms  stated 
in  the  declaration — ^and,  thirdly,  a  traverse  that  the  defen- 
dant caused  the  agreement  to  be  made  by  warranting  the 
barge. 

Upon  the  trial,  a  memorandum  of  an  agreement  in 


HILARY  TERM^  5  YICTORIJB.  44( 

writiiig  between  the  plaintiff  and  defendant  was  given  in  1842. 
evidence,  in  these  words : — '^  Thomas  Fybus  has  agreed  to 
sell  to  Samnel  Shepherd,  and  Samuel  Shepherd  to  buy,  a 
new  bai^e  now  lying  at  Thomas  Pybus's  wharf,  for  the 
sum  of  675/. ;  the  said  barge  to  be  rigged  and  fitted  out 
with  all  necessary  stores,  in  the  same  manner  as  the  new 
barge  sold  by  Thomas  Fybus  to  Samuel  Shepherd  two  years 
ago;''  and  then  follows  a  statement  as  to  the  mode  and 
time  of  payment.  It  was  proved  that  the  defendant  was  a 
boat  and  barge-builder,  and  that  the  barge  in  question  had 
been  built  by  him,  and  at  the  time  of  entering  into  the 
contract  was  nearly  finished,  and  was  afloat  on  the  defen- 
dant's premises,  where  it  was  afterwards  rigged  and  fitted 
np  according  to  the  agreement,  and  removed  by  the  plain- 
tiff and  employed  by  him  in  carrying  cement  in  casks  firom 
Faversham  to  London,  in  the  way  of  his  trade.  It  was 
also  proved  that  the  defendant  knew  the  purpose  for  which 
the  barge  was  purchased  by  the  plaintiff;  and  that  the 
barge  upon  trial  was  found  to  be  so  defectively  built  as  to 
let  in  considerable  quantities  of  water,  whereby  a  cargo  of 
cement  had  been  damaged ;  and  that  the  plaintiff  had  been 
obliged  to  incur  expense  in  repairing  the  barge,  and  ren- 
dering it  fit  for  use  in  his  particular  business. 

An  objection  was  made  at  the  trial  to  the  admissibility 
of  this  evidence,  upon  the  ground  that  the  written  contract 
given  in  evidence  contained  no  such  warranty  as  that  stated 
in  the  declaration,  that  no  express  warranty  whatever  had 
been  proved,  and  that  no  such  warranty  could  be  implied 
by  law.  But,  by  consent  of  both  parties,  the  evidence  was 
admitted,  subject  to  the  opinion  of  the  court  whether  the 
same  could  be  properly  received,  and  whether,  under  the 
circumstances  of  the  case,  the  law  woxdd  imply  the  war- 
ranty stated  in  the  declaration.  And  I  left  it  to  the  jury, 
upon  the  evidence  on  both  sides,  to  say  whether  the  barge 
at  the  time  of  the  sale  was,  in  the  language  of  the  declara- 
tion, reasonably  fit  for  use.    The  jury  having  found  a  ver- 
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1842.  diet  for  the  plaintiff,  a  motion  was  made  for  a  nonsuit  or 
for  a  new  trial,  and  two  questions  were  raised — finti 
whether  any  such  warranty  as  that  stated  in  the  declara- 
tion can  under  the  circumstances  of  this  case  be  implied  by 
law — and,  secondly,  whether  the  evidence  supports  the  ye^ 
diet  of  the  jury  that  such  warranty  has  been  broken. 

As  to  the  ground  of  objection  against  the  admissibility  of 
the  evidence,  that,  the  contract  being  in  writing,  no  sach 
warranty  could  be  implied,  we  think  the  distinction  to  be 
taken  is,  that,  where  the  warranty  is  one  whidi  the  law 
implies,  it  is  clearly  admissible,  notwithstanding  there  ii 
a  written  contract.     The  ordinary  case  in  which  an  ^ree- 
ment  to  farm  according  to  the  custom  of  the  country  ii 
held  to  apply  to  a  tenancy,  where  the  contract  to  hold  as 
tenant  is  in  writing,  but  is  altogether  silent  as  to  the 
terms  or  mode  of  farming,  affords  a  sufficient  instance  of 
the  general  principle :  and  a  similar  warranty  to  that  now 
in  question  was  held  to  be  implied  in  the  case  of  Gardiner 
Y.  Gray,  4  Camp.  144.     The  real  question  there&re  isi 
will  the  law  imply  such  warranty  under  the  drcnmstances 
of  this  case  ? 

On  the  part  of  the  plaintiff,  it  was  contended,  that>  ia 
every  contract  of  sale,  there  is  an  implied  warranty  that 
the  article  sold  is  reasonably  fit  for  the  use  for  which  it 
purports  to  be  designed,  and  that,  in  this  case,  as  the  de- 
fendant was  the  builder  of  the  barge,  and  knew  the  pur> 
pose  for  which  it  was  purchased  by  the  plaintiff,  the  law 
win  imply  the  warranty  that  the  barge  was  reasonably  fit 
for  use  with  reference  to  that  purpose ;  and  that  the  evi- 
dence was  sufficient  to  shew,  that,  in  the  state  in  which 
the  barge  was  delivered  out  by  the  defendant,  it  was  nnfit 
for  use  as  a  barge  for  any  purpose,  and  especially  for  the 
purpose  for  which  it  was  sold :  and  the  cases  of  Brown  v. 
Edginffion,  2  Scott,  N.  R.  496,  Gray  v.  Cox,  4  B.  &  C.  106, 
6  D.  &  R.  200,  1  C.  &  P.  187,  Jones  v.  Briffhi,  5  Bing.  534, 
8  M.  &  P.156,  Laing  v.  Fidgeon,  6  Taunt.  108, 4  Camp.  169, 
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and  Crordiner  ▼.  Gray,  4  Camp.  144^  were  cited  and  re-        1842. 
lied  upon. 

On  the  part  of  the  defendant^  it  was  urged  that  this 
case  was  distinguishable  from  that  of  Brown  v.  Edgingion, 
by  the  circumstance  that  the  rope  which  was  there  the 
subject  of  dispute  was  to  be  made  or  procured  to  be  made 
by  the  seller  for  the  particular  purpose  pointed  out  by  the 
purchaser^  who  had  no  opportunity  to  inspect  the  article 
before  it  was  furnished  and  fixed  by  the  seller;  and  that 
the  rope  was  purchased  upon  the  faith  of  the  seller's  skill 
and  knowledge^  and  not  upon  the  inspection  or  judgment 
of  the  purchaser ;  upon  which  ground  alone  that  case  was 
decided :  and  it  was  further  insisted  that,  where,  as  in  the 
present  case^  the  bargain  was  for  a  specific  chattel  of 
which  the  purchaser  had  an  opportunity  to  make  inspec- 
tion, and  which  he  actually  inspected  after  it  had  been 
built  and  before  the  agreement  for  purchase  was  madcj  no 
warranty  as  to  the  quality  of  the  article  can  be  implied; 
and  that,  unless  there  be  an  express  warranty  or  fraud 
proved,  no  action  can  be  maintained  by  the  purchaser  for 
any  defect  he  may  afterwards  discoTcr  in  the  purchase : 
and  in  support  of  this  position  the  cases  of  Parkinson  r. 
Lee,  2  East,  314,  and  Bluett  v.  Osborne,  1  Stark.  384,  were 
cited  and  relied  on. 

The  case  of  Parkinson  v.  Lee  was  the  case  of  the  sale  of 
hops  by  sample,  upon  which  the  plaintiff  had  by  the  se- 
cond count  of  his  declara^jion  engrafted  the  implied  war- 
ranty that  they  should  be  good  sound  and  marketable 
hops :  and  Mr.  Justice  Le  Blanc,  in  leaving  the  case  to  the 
jury,  directed  them,  that,  if  they  were  satisfied  that  the 
commodity  at  the  time  of  the  sale  had  such  a  latent  defect 
as  no  prudence  or  skill  of  the  buyer  could  on  inspection 
detect  or  guard  against,  the  plaintiff  was  entitled  to  re- 
cover on  the  implied  warranty  in  the  second  count,  al- 
though the  seller  had  no  knowledge  of  such  latent  defect; 
and  the  plaintiff  had  .a  verdict  upon  this  ruling.     The 
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1842.  court  of  King's  Bench,  npon  argument,  with  the  assent  of 
Mr.  Justice  Le  Blanc,  held  this  direction  to  be  wrong,  and 
set  the  verdict  aside.  But,  if  the  reasons  given  by  Grose,  J., 
and  Lawrence,  J.,  be  examined,  their  opinions  will  not  be 
found  to  affect  the  question  now  before  the  court ;  for, 
they  both  lay  great  stress  upon  the  fiact  that  the  seller  was 
not  the  grower  of  the  hops,  and  that  the  purchaser,  by  the 
inspection  of  the  sample,  had  as  full  an  opportunity  of 
judging  of  the  quality  of  the  hops  as  the  seller  himsell 
And,  in  the  case  of  Bluett  v.  Osborne,  although  Lord  EUeiir. 
borough  held  that  the  seller  was  not  responsible  for  a 
latent  defect  in  a  bowsprit,  which,  upon  being  cut  up, 
proved  to  be  rotten  in  the  core,  yet  he  expressly  states  his 
opinion  that  a  person  who  sells  impliedly  warrants  that 
the  thing  sold  shall  answer  the  purpose  for  which  it  is 
sold.  And  the  decision  of  that  case  is  consistent  with  that 
principle  when  qualified  by  the  reasons  given  in  Parkmtem 
V.  Lee;  for,  in  both  cases,  the  purchaser  had  as  full  an  op- 
portunity of  judging  of  the  quality  of  the  articles  pur* 
chased  as  the  seller  himself.  But,  in  the  case  now  before 
the  court,  the  subject  of  the  purchase  was  a  barge  built  by 
the  seller  himself,  and  the  purchaser  had  had  no  oppor- 
tunity of  inspecting  it  in  its  progress,  and  the  defects 
which  were  afterwards  discovered  were  not  apparent  upon 
inspection,  and  could  only  be  detected  upon  trial;  and 
therefore  the  two  last-cited  cases  cannot  be  held  to  govern 
the  present.  ^ 

Taking,  however,  the  general  rule  to  be  that  which  ti 
laid  down  by  Lord  Ellenborough  in  Bluett  v.  Osbome,  and 
qualifying  it  by  the  decisions  cited  for  the  plaintiff,  we  are 
of  opinion  that  the  warranty  stated  in  the  declaration  may 
at  all  events  be  fairly  implied  firom  the  nature  of  the 
transaction  out  of  which  this  action  arises ;  whatever  diffi- 
culty there  might,  be  in  implying  a  warranty  that  the 
barge  was  fit  for  the  particular  purpose  for  which  it  was 
intended  by  the  purchaser,  aoconding  to  the  rule  laid 
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down  in  Chanter  y.  Hoplma,  4  M.  £  Welsby,  399.    Indeed^        1842. 
there  was  not  in  this  case  any  evidence  of  distinct  notice 
or  declaration  to  the  defendant  at  the  time  the  purchaser 

inspected  the  barge  or  entered  into  the  contract,  of  the 
precise  service  or  use  for  which  the  barge  was  purchased 
by  the  phiintiff.  Upon  the  question,  therefore,  whether 
this  verdict  was  against  evidence,  we  are  not  satisfied  that 
the  jury  have  come  to  a  right  conclusion  when  they  find 
that  the  barge  was  not  reasonably  fit  for  use  as  an  ordi- 
nsiy  barge,  which  is  the  meaning  and  extent  of  the  war- 
ranty laid  in  the  declaration  and  implied  by  law;  and 
therefore  upon  this  ground  we  think  the  rule  should  be 
absolute  for  a  new  trial;  but,  at  the  same  time,  as  it  was 
not  brought  distinctly  before  the  jury  whether  the  terms 
of  the  warranty  were  only  applicable  to  the  general  use 
of  the  barge,  or  whether  they  extended  to  a  reasonable  fit- 
ness for  use  for  the  particular  purpose  for  which  it  was  in* 
tended  by  the  buyer,  we  think  the  costs  should  abide  the 

event  of  a  new  trial. 

Rule  absolute  accordingly. 


Dob  rf.  Parkbb  v.  Thomas.  Friddy^ 

TJan.  28//^ 
HIS  was  an  action  of  ejectment  tried  before  Gumey,  B.,  one  c.  p.  by 

at  the  last  Sussex  Summer  Assizes,  when  a  verdict  was  !i!*7?"  ^*^**«* 

'  certain  pre* 

foand  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion  ™^«e8  to  the  in- 

. * ..  .  . ,      .  „       .  fant  daughter 

Ot  the  court  upon  the  following  case  :-^  of  his  sister,  in 

The  property  in  question  is  copyhold  of  inheritance,  and  aVvlseS^died  "* 
devisable  by  will,  and  consists  of  three  copyhold  cottages  Jn^^'i^r^'^b 
sitoate  in  Warden's  Buildings,  East  Street,  in  the  manor  taining  any 
of  Brighton.  The  custom  of  the  manor  is  Borough  English,  possession  :-^ 
subject  to  the  free-bench  of  the  widow,  which  is  the  whole  Ifad  tuch\*  leil 

sin  in  law  of 
the  premises 
devised  as  to  enable  her  heir  to  take  them  from  her  by  descent« 

VOL.  IV.  GO 
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1842.  estate  for  life,  males  being  prefened  to  females  both  in 
lineal  and  collateral  descent.  The  lessor  of  the  plaintiff 
claimed  as  heiress-at-law  of  one  Charles  Parker,  who  died 
seised  of  the  property  in  the  month  of  February,  1817; 
and  the  defendant  defended  as  landlord. 

Thomas  Parker,  the  grand&ther  of  the  lessor  of  the 
plaintiff,  died  intestate  in  the  year  1801,  seised  in  fee^  at 
the  will  of  the  lord,  according  to  the  cnstom  of  the  said 
manor,  of  the  premises  in  question,  and  leaving  Elizsbethi 
his  widow,  and  Charles  Parker  and  George  Parker,  hiB 
sons,  and  Mary  Parker,  his  daughter,  him  surviving.  Ac* 
cording  to  the  cnstom  of  the  manor  before  stated,  the  pro- 
perty in  question  descended  to  George  Parkor,  the  younger 
son,  subject  to  the  free-bench  of  the  widow,  Elizabeth, 
At  a  manor  court  held  in  the  year  1816,  the  widow, 
Elizabeth,  and  George  Parker  (they  having  been  previous^ 
admitted  thereto),  surrendered  the  property,  for  a  valusble 
consideration,  to  Charles  Parker,  the  elder  brother,  as  the 
purchaser  thereof,  in  fee,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  manor.  The  said  Charles  Parker  wai 
at  the  same  time  admitted  to  the  property  in  question; 
and,  after  surrendering  the  same  to  the  use  of  his  will, 
which  he  made  as  after  stated,  died  in  February,  1817, 
unmarried  and  without  issue,  seised  of  the  property  in 
question  in  fee-simple,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor.  From  the  time  of  his  admisrion 
until  the  period  of  his  death,  the  said  Charles  Parker  wss 
in  receipt  of  the  rents  and  profits  of  the  property.  On  the 
81st  October,  1816,  Charles  Parker  duly  made  and  pnb« 
lished  his  will,  devising  as  follows,  subject  to  the  limits- 
tions,  conditions,  restrictions,  directions,  and  dedarstions 
hereinafter  mentioned : — 
wm  of  George       ''I  give,  appoint,  devise,  and  bequeath  all  and  eveiy 

my  freehold,  copyhold,  and  leasehold  messuages  or  tene- 
ments^ lands,  hereditaments,  and  premises  respectivelyi 
whatsoever  and  wheresoever,  with  their  appurtenancesi 
according  to  the  nature,  tenure,  or  quality  of  the  asm® 


Parker. 
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lespectively^  and  which  I  or  any  person  or  persons  in  trust  1842. 
for  me^  am  or  are  seised^  possessed  ofj  or  entitled  to^  either 
in  possession,  reversion^  remainder,  or  expectancy,  and 
over  which  respectively  I  have  a  power  of  appointment  and 
disposition,  unto  my  said  mother  Elizabeth  Parker  and  my 
said  sister  Mary  Parker  during  their  joint  lives,  without 
impeachment  of  waste,  and  to  the  survivor  of  them  during 
her  life,  without  impeachment  of  waste,  so  and  in  such 
manner,  nevertheless,  that  neither  my  said  mother  or 
sister  during  their  or  her  joint  or  separate  lives  or  life 
shall  sell,  assign,  or  otherwise  dispose  of  their  or  her  estate 
or  the  rents  and  produce  thereof,  nor  incumber  the  same  or 
any  part  thereof,  either  in  possession  or  by  way  of  antici- 
pation, and  so  and  in  such  manner  and  subject  to  this  con- 
dition, that  the  estate,  right,  or  interest  of  my  said  sister 
at  any  time  in  and  to  my  said  estates,  hereditaments,  and 
premises,  shall  not  be  subject  to  the  right,  control,  or  in- 
terference of  any  husband  she  may  marry,  or  be  liable  to 
his  debts,  contracts,  forfeitures,  or  engagements :  and  I 
direct  that  my  said  sister's  receipt  or  receipts  from  time  to 
time  for  money  expressed  to  be  received  shall  be  good  and 
effectual  discharge  or  discharges:  and,  in  case  my  said 
sister  shall  depart  this  life  either  in  the  life-time  of  my 
ssid  mother,  or  after  her  decease,  leaving  lawful  issue,  then, 
from  and  immediately  after  the  decease  of  the  survivor  of 
them  my  said  mother  and  sister,  I  give,  appoint,  devise, 
and  bequeath  all  and  every  my  said  freehold,  copyhold, 
and  leasehold  estates,  hereditaments,  and  premises,  unto, 
amongst,  and  equally  between  all  and  every  such  issue,  if 
more  than  one  child,  and  to  their  heirs,  executors,  admi- 
nistrators, and  assigns,  as  tenants  in  common,  and  not  as 
joint  tenants ;  and,  if  but  one  child,  then  to  such  one,  his 
or  her  heirs,  executors,  administrators,  and  assigns  abso- 
lutely ;  but,  in  the  event  of  my  said  sister's  surviving  my 
said  mother,  and  shall  depart  this  life  without  leaving  law- 
fid  issue,  then  I  give,  appoint,  devise,  and  bequeath  all  ai^ 

o  Q  2 
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1842.  every  my  said  freehold,  copyhold,  or  leasehold  eststei, 
hereditaments,  and  premises,  onto  such  person  or  persons, 
for  such  estate  and  estates,  parts,  shares,  and  proportions^ 
manner,  and  form  as  she  my  said  sister,  whether  manied 
or  sole,  and  notwithstanding  coverture,  shall  in  and  by  her 
last  will  and  testament  in  writing,  to  be  by  her  duly  signed 
and  published  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  give,  devise,  bequeath,  appoint, 
or  dispose  of  the  same  estates,  hereditaments,  and  premises 
respectively,  or  any  part  thereof;  and  I  direct  the  said 
estates,  hereditaments,  and  premises  to  pass  and  be  en- 
joyed accordingly!  Yet,  or  in  case  my  said  sister  slisll 
depart  this  life  in  the  life-time  of  my  said  mother  withoot 
leaving  lawful  issue,  then  I  give,  appoint,  devise,  and  be- 
queath the  said  freehold,  copyhold,  and  leasehold  estates, 
hereditaments,  and  premises  unto  such  person  or  persons, 
and  for  such  estate  and  estates,  parts,  shares,  and  propor- 
tions, manner,  and  form  as  she  my  said  mother  shall  in  and 
by  her  last  will  and  testament  in  writing,  in  like  manner 
to  be  executed  and  attested,  give,  devise,  and  beqneathi 
appoint,  or  dispose  of  the  same  estates,  hereditaments,  and 
premises  respectively,  or  any  part  thereof:  And  I  direct 
the  said  estates,  hereditaments,  and  premises  to  pass  and 
be  enjoyed  accordingly :  And,  in  default  of  appointment 
by  will  and  testament  either  by  my  said  sister  and  mother 
as  aforesaid,  then  I  give,  appoint,  devise,  and  bequeath  my 
said  estates,  hereditaments,  and  premises  to  the  person  or 
persons,  his,  her,  or  their  heirs,  executors,  admimstFators, 
and  assigns  absolutely,  who  will  by  law  be  deemed  and  is 
or  are  my  own  right  heirs.'' 

The  above-mentioned  will  was  duly  executed  to  pass  real 
estates,  and  so  to  pass  the  property  in  question  pnrsnant 
to  the  said  surrender  to  the  use  of  the  will  of  the  said 
Charles  Parker,  and  according  to  the  custom  of  the  said 
manor.  Upon  the  death  of  the  said  Charles  F^ker,  the 
said  Elizabeth  Parker,  his  mother,  and  the  said  tftfj 


J 


HILARY  TERM^  5  VICTORIJS.  453 

Parker^  his  sister^  entered  upon  tlie  property  in  question         1842. 
and  into  the  receipt  of  the  rents  and  profits  thereof. 

At  a  court  duly  held  on  the  6th  February^  1824,  the  said 
Elizabeth  Parker,  the  mother  of  the  said  Charles  Parker, 
and  the  said  Mary  Parker,  his  sister,  the  persons  respec- 
tively  mentioned  in  the  will  of  the  said  Charles  Parker,  Admission  of 
were  duly  admitted  to  the  property  in  question,  and  from  {Jj-g/*"*"^  ^°' 
thence  continued  in  the  receipt  of  the  rents  and  profits  of 
the  property,  and  seised  thereof,  until  the  death  of  the  said 
Elizabeth  Parker,  who  died  in  December,  1826,  leaving 
the  said  Mary  Parker,  her  daughter,  her  surviving. 

On  the  18th  October,  1827,  Mary  Parker  was  married  Marriage  of 
to  the  defendant  James  Thomas.     Prom  the  time  of  the 
death  of  the  said  Elizabeth  Parker  until  the  time  of  the 
death  of  the  said  Mary  Parker,  the  said  Mary  Parker  re- 
ceived the  rents  and  profits  of  the  property.   In  the  month 
of  April,  1829,  the  said  Mary  and  James  Thomas  had  issue 
a  daughter^  Mary  Elizabeth  Thomas,  their  only  child.    In  Her  death, 
the  month  of  June  following  the  said  Mary  Thomas  died 
leaving  her  daughter  Mary  Elizabeth  Thomas  her  surviv- 
ing. Immediately  upon  the  death  of  the  said  Mary  Thomas,  Entry  of  the 
the  said  James  Thomas  entered  ii\to  possession  of  the  pre-  ^  *  ^^' 

mises  in  question,  and  has  from  that  time  up  to  the  present 
received  the  profits  thereof. 

In  the  month  of  December,  1829,  the  said  Mary  Eliza-  Death  of  m.  e. 
beth  Thomas  died  an  infant  of  the  age  of  eight  months,  devisee!' 
leaving  Mary  Heather,  the  wife  of  Henry  Charles  Heather, 
and  formerly  Mary  Thomas,  spinster,  and  Martha  Holland^ 
the  wife  of  Francis  Holland,  and  formerly  Martha  Thomas, 
spinster,  her  two  paternal  aunts  (and  who  are  both  now 
living),  her  co-heiresses  at  law,  and  co-heiresses  by  the  cus- 
tom of  the  manor  of  Brighton  (to  wit),  the  said  Mary 
Heather  and  Martha  Holland,  being  the  only  two  sisters 
of  the  whole  blood  of  the  defendant  James  Thomas,  the 
father  of  the  said  infant  Mary  Elizabeth  Thomas,  and 
which  said  James  Thomas,  Mary  Heather,  and  Martha 
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Lessor  of  the 
plaintiflT. 


Question. 


Hidland,  were  the  tliree  only  children  of  James  Thomai 
and  Mary  his  wife^  formerly  Mary  Heather^  who  were  mar- 
lied  on  the  9th  April,  1782. 

In  the  month  of  January^  1815^  the  aaid  George  Parker 
(the  yoonger  brother  of  the  said  Charles  Parker),  who  with 
his  mother  Elizabeth  Parker  had  surrendered  to  the  said 
Charles  Parker,  married  Lucy  Wyllie,  who  is  now  liring. 
He  died  in  the  month  of  September,  1826,  leaving  isaae 
Mary  Anne  Parker,  the  present  lessor  of  the  plaintiff^  Us 
only  child  and  heir  according  to  the  custom  of  the  manor 
of  Brighton,  and  also  heir  according  to  the  custom  of  the 
same  manor  of  the  said  Charles  Parker,  the  testatoTi  of 
any  copyhold  estates  held  of  that  manor  which  did  not 
pass  by  his  above^stated  will.  She  attained  the  age  of 
twenty-one  on  the  21st  April,  1889. 

The  question  for  the  opinion  of  the  court  was,  ^edier 
the  lessor  of  the  plaintiff,  Mary  Anne  Parker,  the  daughter 
of  George  Parker,  was  entitled  to  recover  the  property  in 
question,  as  the  customary  heiress  of  Charles  Parker,  her 
nncle.  If  the  court  should  be  of  opinion  that  the  lesior  of 
the  plaintiff  was  so  entitled,  then  the  verdict  for  the  plain- 
tiff was  to  stand :  but,  if  the  court  should  be  of  opinion 
that  the  property  in  question  did  not  descend  to  the  lessor 
of  the  plaintiff,  as  the  customary  heiress  of  the  said  Charks 
Parker,  then  a  verdict  was  to  be  entered  for  the  defendant 
And  it  was  agreed  that  this  case  should,  on  the  motion  of 
either  party,  be  turned  into  a  special  verdict ;  that  the  copy 
of  the  will  of  Charles  Parker  thereunto  annexed,  and  the 
pleadings  in  the  cause,  should  be  deemed  part  of  the  caae, 
and  that  either  party  should  be  at  liberty  to  refer  thereto; 
and  that  the  pedigree  also  thereunto  annexed  [see  the  op- 
posite page]  should  be  taken  and  deemed  to  be  a  correct 
pedigree  and  a  part  of  the  case,  and  a  correct  representic 
tion  of  the  state  of  the  respective  fiEmtuUes  therein  men- 
tioned at  the  time  this  action  was  brought ;  and  that  the 
dates  of  the  births,  baptisms,  deaths,  burials,  and  Ina^ 
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riages  of  the  respective  parties  mentioned  in  the  icspectifc 
pedigrees,  should  be  deemed  and  taken  to  be  the  tme  and 
oorrect  dates  thereof. 
The  case  was  argued  in  Trinity  Term  last  (16). 


Stephen, 


{Petendmrff  was 


him),  for  the 


1.  Actual  scttin  lessor  of  the  plaintiff. — 1.  The  principal  question  in  tiiis 
ncoMMry  to  ^^^^^  ^^9  whether  actual  seisin  in  Mary  Elizabeth  Thomas 
™n'n?Jiwr!o  [«^®^  ^  ^^^  pedigree  Mary  Thomas],  the  infant  devisee 
ber  heir  by       in  fee  under  the  will  of  her  uncle  Charles  Parker,  was  not 

descent, 

necessary  to  make  the  estate  transmissible  to  her  heir  by 
descent,  according  to  the  old  maxim  in  Fleta,  lib.  6,  c.2, 
§  2,  ''  Seisina  £eudt  stipitem.''  No  doubt  arises  on  the 
construction  of  the  will:  the  estate  is  devised  to  the 
mother  and  sister  of  the  testator  and  the  survivor  of  them, 
as  joint-tenants  for  life,  remainder  to  the  issue  of  the  sister 
in  fee-simple,  such  issue  taking  as  purchasers :  and,  in  the 
event  of  the  sister  surviving  her  mother  and  dying  without 
leaving  lawful  issue,  a  power  of  appointment  is  given  to 
her,  in  default  of  which  the  estate  is  to  go  to  the  testator's 
own  right  heirs.  The  testator's  sister  died  in  June,  1829, 
and  upon  her  death  her  infiint  daughter  took  the  remain- 
der in  fee  as  a  purchaser:  but  she  never  had  adual  seisin. 
The  question  therefore  is,  whether,  under  these  drenm- 
stances,  the  defendant  can  make  title  as  heir  to  the  infant 
In  Littleton,  §  8,  it  is  laid  down,  that, ''  if  there  be  fiither 
and  son,  and  the  father  hath  a  brother  that  is  undo  to  the 


(Ifi)  The  following  were  the 
points  reapectiyely  marked  for  ar- 
gument :— 

For  the  lessor  of  the  plaintifi^^ 
"The  plaintiff  wiU  contend  that 
■he,  as  heiress  at  law  of  Charles 
Fufker,  M«  pariy  la»t  teUed  of  tkt 
mheriianeef  is  entitled  to  the  judg- 
ment of  the  court." 
*  For  the  defendant— *' The  de- 
fendant will  contend  that  the  pro- 


perty did  not  descend  to  the  lessor 
of  the  plaintiff  as  the  customaiy 
heiress  of  Charles  Parker,  and  that 
the  said  Charles  Parker  was  not 
the  person  last  seised.  Tlie  de- 
fendant will  abo  contend,  that^ 
upon  the  death  of  his  daughter 
Mary  [Elisaheth]  Thomas,  the  e»- 
tate  descended  to  her  customary 
heirs  ex  parte  pateml^  and  not  to 
the  lessor  of  the  plaintifi:" 


Mi&i  and  the  son  pnrcliase  land  in  fee-simple^  and  die  1342. 
trithont  issue,  living  his  father,  the  nncle  shall  bare  the 
land  as  heir  to  the  son,  and  not  the  fiither,  yet  the  father 
is  nearer  of  blood;  because  it  is  a  maxim  in  law  that  in** 
heritance  may  lineally  descend,  but  not  ascend.  Yet,  if 
the  son  in  this  case  die  without  issue,  and  his  uncle  enter 
into  the  land  as  heir  to  the  son  (as  by  law  he  ought),  and 
after  the  uncle  dieth  without  issue,  living  the  father,  the 
frther  shall  have  the  land  as  heir  to  the  uncle,  and  not  as 
heir  to  the  son,  for  that  he  cometh  to  the  land  by  col- 
lateral descent,  and  not  by  lineal  ascent/'  "  For,''  says 
Lord  Coke  (Co.  Litt.  11.  b.),  "  if  the  uncle  in  this  case 
doth  not  enter  into  the  land,  then  cannot  the  father  inherit 
the  land;  for,  there  is  another  maxim  in  law  herein  im- 
plied, that  a  man  that  claimeth  as  heir  in  fee-simple  to  any 
man  by  descenti  must  make  himself  heir  to  him  that  was 
last  seised  of  the  actual  freehold  and  inheritance.  And,  if 
the  nude  in  this  case  doth  not  enter,  then  had  he  but  a 
freehold  in  law,  and  no  actual  freehold,  but  the  last  that 
was  seised  of  the  actual  freehold  was  the  son,  to  whom  the 
fiither  cannot  make  himself  heir."  So,  here,  the  infant  not 
having  entered,  she  had  only  a  freehold  in  law,  and  no  ac- 
huU  freehold;  and  therefore  she  could  not  be  the  root  or 
stock  from  which  the  future  inheritance  by  right  of  blood 
must  be  derived.  Extraordinary  efScacy  was  by  the  old 
Liw  attached  to  seisin,  the  first  innovation  upon  which  was 
the  kte  statute  of  8&4  Will.4,  c.  106.  In RaicKjgPs  Cbbc, 
it  is  said  (3  Rep.  41.  b.),  that,  "  if  a  man  makes  a  gift  to 
one  and  his  heirs  of  his  body,  and  he  hath  issue  a  son  and  a 
daughter  by  one  venter,  and  the  father  dies,  and  the  elder 
aon  enters  and  dies,  the  younger  son  shall  inherit  performam 
doni,*  for,  he  claims  as  heir  of  the  body  of  the  donee,  and  •  see  Doe  d. 
not  genmdly  as  heir  to  his  brother;  and  this  is  the  reason  ^fc^hJiJ'g  x 
ihat  Littleton  saith  [§  8],  quod  possessio  fratris  de  feodo  ^211. 
aimplici  &cit  sororem  esse  haeredem :  in  which  rule  every 
wixd  is  to  be  observed :  First,  that  the  brother  ought  to 
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1842.  be  hk  actual  poflaemion  of  the  fee  and  freehold,  either  hy 
hin  own  act  or  by  the  actual  poasesaion  of  another;  but,  if, 
neither  by  his  own  act,  nor  by  the  poaaesaion  of  anotherj 
he  gaina  more  than  deicenda  to  him,  the  brother  of  the 
half  blood  shall  inherit :  and  therefore,  if  land,  renty  ad* 
TOWBon,  &c.,  deacenda  to  the  elder  brother,  and  he  dies 
b^re  any  entry  by  him  made  into  the  land,  or  teome  the 
rent,  or  preaent  to  the  church,  the  younger  brother  ahaU 
inherit :  and  the  reaaon  thereof  ia,  tiiat,  of  all  heredita- 
ments in  possession,  he  who  daima  such  hereditaments 
as  heir  ought  to  make  himself  hair  to  him  who  waa  last 
a4^uaay  seUed,  as  it  is  held  11  H.4. 11.  1  Ass.  27.  84 
Ass.  10.  19  E.  2.  Quare  Impedit,  177.  45  £.  8. 18.  and 
Littleton,  cap.  1  /^  The  doctrine  of  possessio  ficatris,  there- 
fore, rests  upon  the  same  general  principleB.  And  this 
rule  has  a  distinct  application  to  oqpyholds.  '*  The  de- 
scents of  copyhold  of  inheritance  are  guided  and  directed 
by  the  rules  of  the  common  law,  aa  well  aa  the  creation  of 
copyhold  estates '' — Cokeys  Cc^yholder,  116 :  JBrovn'a  Cm&B, 
4  Rep.  22.  a.  So,  in  Fojre  v.  Smith,  1  Ereem.  46,  it  is  kid 
down  generally  that  it  is  entry,  and  not  admittance,  that 
makes  the  possessio  fratris  of  a  copyholder.  In  Gilbert's 
Tenures,  158,  the  rule  is  thus  laid  down :  ''  Since  by  coa- 
tom  an  estate  at  will  is  descooidible,  the  descent  ia  ordered 
imd  goTcmed  by  the  rules  of  the  common  law.  For,  those 
reasons  that  govern  the  descents  at  common  law  axe  drawn 
firom  the  nature  of  descent  and  disposition  of  estatea  after 
the  owner's  death;  and  are  grounded  upon  those  reaaona 
t^t  seem  to  warrant  such  a  disposition  of  the  estate,  and 
are  not  taken  firom  the  nature  of  the  land  or  thing  that  is 
disposed  of,  and  therefore  may  as  well,  and  with  aa  good 
reason,  be  applied  to  the  dispooition  of  copyhold  as  £ree- 
hold  estatesi  since  it  is  not  the  nature  of  the  tiling  db« 
posed  of  that  is  to  rule  or  govern  either  in  one  case  or  in 
the  other.  And  therefore,  where  a  copyholder  by  Uoenoe 
made  a  lease  for  years,  and  the  lessee  entered^  and  the 
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iasBor  died^  lumng  issue  a  son  and  a  danghter  by  one  yen-  1842. 
ter,  and  a  son  by  another,  then  the  eldest  son  dies :  ad^ 
judged  that  the  daughter  of  the  whole  blood  shall  inherit; 
becaoae  the  possession  of  the  lessee  for  years  was  the  pos* 
session  of  the  elder  brother,  who  may  have  possession 
before  admittance;  for  in  that  case  he  was  not  admitted;  for, 
if  it  be  reasonable  in  such  case  at  common  law  to  keep 
the  inheritance  ont  of  the  half  blood,  so  it  is  in  copyhold 
estates.  Bat,  if  the  brother  do  not  get  possession,  the 
sister  cannot  inherit ;  for,  then  he  hath  only  a  right  to  the 
lands  as  representative  of  his  father,  which  right  she  is  not 
capable  of  having,  because  she  is  not  representative  of  the 
&ther.  But,  when  he  has  gotten  possession,  he  hath  then 
an  estate  in  the  lands  descendible  to  him  and  his  heirs, 
and  the  sister  is  his  heir;  and,  though  he  has  the  lands  as 
representative  of  his  father,  yet  he  hath  them  to  him  and 
his  own  representatives.  But,  when  he  never  got  posses* 
sion,  he  never  executed  the  power  he  had  of  taking  the 
holds  to  him  and  his  representative;  so  that  this  power 
devolves  upon  the  yoimger  son  as  representative  of  his 
fiither;  for,  the  law  gives  the  estate  to  him  and  his  repre* 
sentative,  who  is  representative  of  the  dead  person.  Now,, 
when  he  that  is  representative  to  the  dead  person  doth  not 
get  actual  possession,  and  so  vest  the  estate  in  him  and 
bis  heirs,  he  hath  no  power  over  the  lands,  and  therefore 
can  make  no  lease  or  disposition  of  them  by  feofExnent; 
because,  though  he  hath  a  right  to  be  absolute  owner  of 
the  lands,  yet  is  he  not  actually  so  till  entry,  because  till 
then  in  fact  he  hath  no  possession ;  and  therefore  there  is 
no  reason  by  a  fiction  of  law  to  create  him  a  possession. 
And  so  he  never  having  had  the  lands  to  him  and  his  re* 
presentative,  he  must  take  that  is  representative  to  the 
dead  person,  which  is  the  younger  brother;  and  this  also 
may  be  a  reason  why  he  that  daiins  by  descent  must 
make  himself  heir  to  him  that  was  last  actually  seised  of 
the  freehold.''    And  in  Jenk.  Cent.  242,  pi.  26,  it  is 
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1842.  that ''  the  law  de  poasessioiie  firatris  is  for  the  suter  of  the 
whole  blood  to  be  heir  to  her  brother,  and  not  the  younger 
brother  of  the  half  blood :  the  reason  is,  every  heir  of  fee- 
simple  in  demesne  ought  to  make  himself  heir  to  him  who 
last  died  seised  J'  Sir  W.  Blackstone,  Book  2,  c.  14,  trett- 
ing  of  title  by  descent,  p.  208,  says :  "  The  first  role  is, 
that  inheritances  shall  lineally  descend  to  the  issue  of  the 
person  last  actually  seised,  in  infinitum ;  but  shall  never 
lineally  ascend.  No  person  can  be  properly  such  an  an- 
cestor as  that  an  inheritance  in  lands  or  tenements  can  he 
derived  from  him,  unless  he  hath  had  actual  seisin  of  such 
lands,  either  by  his  own  entry,  or  by  the  possession  of  his 
own  or  his  ancestor's  lessee  for  years,  or  by  receiving  rent 
from  a  lessee  of  the  freehold :  or  unless  he  hath  had  whtt 
is  equivalent  to  corporal  seisin  in  hereditaments  that  are 
incorporeal;  such  as  the  receipt  of  rent,  a  presentation  to 
the  church  in  case  of  an  advowson,  and  the  like.  But  he 
shall  not  be  accounted  an  ancestor,  who  hath  had  only  a 
bare  right  or  title  to  enter  or  be  otherwise  seised.  For, 
the  law  requires  this  notoriety  of  possession  as  evidence 
that  the  ancestor  had  that  property  in  himself  which  is 
now  to  be  transmitted  to  his  heir.  Which  notoriety  hath 
succeeded  in  the  place  of  the  antient  feudal  investiture, 
whereby,  while  feuds  were  precarious,  the  vassal  on  the 
descent  of  lands  was  formerly  admitted  in  the  lord's  court 
(as  is  still  the  practice  in  Scotland),  and  there  received  his 
seisin,  in  the  nature  of  a  renewal  of  his  ancestor's  gran^ 
in  the  presence  of  the  feodal  peers :  till,  at  length,  when 
the  right  of  succession  became  indefeasible,  an  entry  on 
any  part  of  the  lands  within  the  county  (which  if  disputed 
was  afterwards  to  be  tried  by  those  peers),  or  other  noto- 
rious possession,  was  admitted  as  equivalent  to  the  formal 
grant  of  seisin,  and  made  the  tenant  capable  of  trans- 
mitting his  estate  by  descent.  The  seisin  therefore  of  any 
person,  thus  understood,  makes  him  the  root  or  stock 
from  which  all  future  inheritance  by  right  of  bkiod  giost 
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be  derived :  which  is  yery  briefly  expressed  in  this  maxima         1842. 

'  Seisina  faeit  stipitem.'^^    Lord  Coke  (Co.  Litt.  281.  a.) 

notes  '*  a  diversity  between  a  seisin  to  canse  possessio  fra-^ 

ins,  be,,  for  there  is  required  a  more  actual  seirin,  and  a 

seisin  to  maintain  a  writ  of  right.^'    To  hold,  therefore, 

that  the  defendant  in  this  case  can  make  title  as  heir  to 

the  infant  devisee,  would  be  to  violate  a  fundamental  rule 

of  the  law  of  real  property.    That  a  seisin  by -devise  is 

only  a  seisin  in  law,  is  clear  from  Co.  Litt.  111.  a.,  240.  b., 

and  Htdm  v.  Heylockj  Cro.  Car.  200. 

2.  Assuming  actual  seisin  of  the  devisee  to  be  necessary  2.  Entry  of  her 
for  the  purpose  of  transmitting  the  inheritance  to  her  heir,  actual  Misinrof 
the  entry  of  the  infant's  father,  and  the  perception  of  pro-  ^^^  >n^n*« 
fits  by  him,  as  stated  in  the  case,  clearly  did  not  in  law 
amount  to  an  actual  seisin  of  the  infant.  He  was  not 
tenant  by  the  curtesy,  his  wife  having  only  been  tenant 
for  life;  nor  was  he  guardian  in  socage  (see  Litt.  §  123  and 
Mr.  Hargrave's  n6te,  59,  thereon),  for,  the  infant  took  by 
purchase— a  case  for  which  the  law  has  not  provided.  He 
must  therefore  be  considered  as  a  mere  trespasser — ^an 
abator,  or  disseisor.  In  Belle's  Abridgment,  Disseisin  (I.), 
pi.  3,  it  is  said :  '*  Si  home  enter  claimant  come  guar- 
dein  lou  il  nest  guardein,  il  est  un  disseisor.'^  And  see 
Co.  Litt  258.  a.,  271.  a.  It  is  enough  in  the  present  case 
to  say,  that,  for  anything  that  appears,  the  father  did  not 
enter  in  the  name  of  the  infant. 

ChanneUf  Serjeant  {Peacock  was  with  him),  for  the  de-  i.  Actual  seiiin 
fendant. — 1.  The  defendant  is  entitled  to  the  premises  in  "hi  defSeruk- 
queetion  as  the  heir  of  Mary  Elizabeth  Thomas,  notwith-  >°«  ^^  purchaie. 
standing  her  death  before  entry  and  without  obtaining  any 
actual  seisin  or  possession — ^the  rule  relied  upon  on  the 
part  of  the  lessor  of  the  plaintiff  applying  only  where  the 
party  takes  by  descent,  and  not  where  he  takes  as  a  pur- 
chaser, by  devise*     In  Watkins  on  Descents,  4th  edit, 
i>.  28  et  seq.j  it  is  said,  that^  ''  With  respect  to  copyholdsj 
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1842.  if  a  sonender  be  made  to  the  use  of  A.  in  fee^  and  A.  die 
before  admittance^  jret  the  heir  of  A«  shall  be  admitted;  and 
upon  such  his  admission,  he  shall  be  iabifde9eeni  from  the 
surrender^  to  which  the  admittance  relates.''  "  So,  in  case 
of  a  devise  to  A.  in  fee,  and  A.  die  after  the  devisor,  without 
having  ever  made  any  actual  entry  himself;  yet  his  heir 
may  enter,  and  shall  take  by  descent  (though  the  devisee 
had  but  a  seisin  in  law).  So  also,  on  a  devise  by  custom 
before  the  statutes  of  Hen.  8,  the  heir  of  the  devisee  might 
have  had  a  writ  of  ex  gravi  qussrelft,  if  the  devisee  had 
died  after  the  devisor,  and  before  entry.''  **  In  case  the 
ancestor  takes  by  purehaee,  he  may  be  capable  of  transmit- 
ting the  property  so  taken  to  his  own  heirs,  without  any 
actual  possession  in  himself;  but,  if  the  ancestor  himsdf 
takes  by  descent,  it  is  absolutely  necessary,  in  order  to 
make  him  the  stock  or  terminus  from  whom  the  descent 
should  now  run,  and  so  enable  him  to  transmit  such  here- 
ditaments to  his  own  heirs,  that  he  acquire  an  tictwd  seim 
of  audi  as  are  corporeal,  or  what  is  equivalent  thereto  in 
snch  as  are  incorporeal;  or  that  he  exert  some  act  of 
ownership  over  such  as  are  in  reversion  or  remainder  ex- 
pectant upon  an  estate  of  freehold.  For,  though  the  hehr 
of  the  person  to  whom  the  fine  sur  cognizance  de  droit 
tantum  &c.  was  levied,  or  to  whom  the  surrender  ms 
made,  though  the  heir  of  the  party  to  the  exchange  who 
died  before  entry,  of  the  devisee,  of  tiie  remainder-man,  or 
of  the  purchaser,  shall  succeed  to  the  hereditaments  of 
their  respective  ancestors  by  descent,  though  those  ancestors 
had  never  had  any  actual  seisin;  yet,  in  order  to  enable 
them  to  turn  the  descent,  and  transmit  such  hereditamenti 
to  their  own  heirs,  it  is  indispensably  neoessaiy  that  such 
persons  who  so  succeed  by  descent  gain  an  adwd  posses* 
sion,  or  what  is  equivalent  theretoi  in  the  respective  pre- 
mises ;  otherwise  they  shall  descend,  not  to  their  hdrs  (as 
such),  but  to  those  who  shall  be  able  to  show  themselves 
the  right  heirs  of  such  first  purchaser;  without  any  r^garj 
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to  any  intermediate  person  who  was  never  in  tlie  actual  1843* 
possession  of  such  hereditaments/'  And  this  is  materially 
fortified  by  the  language  of  the  statute  8  &  4  Will.  4, 
c.  106  (17).  In  Doe  d.  Winder  v.  Lawee,  7  Ad.  &  E.  195, 
2  N.  &  P.  195,  a  copyholder  in  fee  devised  to  his  wife  S. 
freehold  estates  named  in  the  will,  together  with  person- 
alty (making  her  sole  executrix),  to  be  freely  possessed  and 
enjoyed  by  her  during  her  life,  remainder  over  to  children; 
and,  if  they  died  before  S.,  to  be  disposed  of  by  S.'s  will. 
J.,  the  devisor's  heir-at-law,  never  was  admitted,  nor  sur- 
rendered to  the  use  of  his  will.  Before  the  statute  55 
G^.  3,  c.  192,  he  devised  all  his  copyhold  to  S.  in  fee,  and 
lie  died  in  S.^s  lifetime,  after  that  statute  passed.  S.  was 
admitted  after  the  death  of  the  first  devisor  and  after  the 
making  of  J.^s  will,  but  before  his  death,  to  hold  according 
to  the  first  will.  It  was  held  that  J.'s  devise  passed  the 
copyhold  to  S.,  even  assuming  J.  not  to  have  been  virtually 
admitted;  but  that  also  the  admittance  of  S.,  the  tenant 
for  life,  operated  as  an  admittance  of  J.,  the  reversioner. 
The  argument  urged  on  the  part  of  the  lessor  of  the  plaintiff 
goes  to  preclude  the  possibility  of  an  infant  taking  by  pur- 
chase, and  dying  under  age,  transmitting  the  inheritance. 

2.  Assuming  that  actual  seisin  on  the  part  of  the  infant  2.  Entry  of  the 

father  a  suffl- 

(17)  The  2nd  section  enactSj,  have  been  the  purchaser  thereof  ^^e  devisee. 
''  that,  in  every  case,  descent  shall  unless  it  shall  be  proved  that  he 
be  traced  from  the  purchaser ;  and,  inherited  the  same,  in  which  case 
to  the  intent  that  the  pedigree  may  the  person  from  whom  he  inherited 
never  be  carried  further  back  than  the  same  shall  be  considered  to 
the  circumstances  of  the  case  and  have  been  the  purchaser,  unless  it 
the  nature  of  the  title  require,  the  shall  be  proved  that  he  inherited 
perton  latt  eniiiled  to  the  land  [an  the  same  ;  and  in  like  manner  the 
expression  which  by  s.  1  is  declared  last  person  from  whom  the  land 
to  extend  '  to  the  last  person  who  shall  be  proved  to  have  been  in- 
bad  a  right  thereto,  whether  he  did  herited  shall  in  eveiy  case  be  Con- 
or did  not  obtain  the  possession  or  sidered  to  have  been  the  purchaser, 
the  receipt  of  the  rents  and  pro-  unlessitshallbeproved  thathe  in* 
its  thereof 'J  shall,  for  the  pur-  herited  the  same." 
poses  of  this  act,  be  considered  to 
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1842.        devisee  was  necessary  in  oiider  to  render  the  inheritaooe 
""^^^      transmissible  to  her  heir,  there  has  in  this  case  been 
^  actual  seisin  by  the  infant.    The  case  states,  that,  upon 

the  death  of  Mary  Thomas,  the  mother  of  the  infant  devi- 
see, the  defendant,  her  father,  entered  into  possession,  and 
took  the  rents  and  profits  of  the  estate.  This  entry  hj 
the  natural  guardian  of  the  infant  was  a  sufficient  entry  by 
herself  so  as  to  make  her  the  root  or  stock  whence  the  fii* 
ture  inheritance  by  right  of  blood  must  be  deriyed.  The 
father,  being  the  next  of  blood  to  whom  the  inheritance 
could  not  descend,  may  be  considered  as  her  goardian  in 
socage,  an  entry  by  whom  would  constitute  a  su£Bcient 
seisin  in  the  infant — Co.  Litt.  88.  b.,  89.  a. ;  GoodiUk  cL 
Newman  v.  Newman,  3  Wils.  616;  Doe  d.  Bameti  v.  Keei^ 
7  T.  B.  886;  Watkins  on  Descents,  4th.  edit.,  p.  56. 

Stephen,  Serjeant,  in  reply. — It  is  perfectly  clear  that 
guardianship  in  socage  cannot  be  where  the  in&nt  is  in  by 
purchase.  Littleton,  in  section  123,  treating  of  tenure  in 
socage,  says, ''  If  the  tenant  have  issue  and  die,  his  issae 
being  within  the  age  of  fourteen  years,  then  the  next 
fHend  of  that  heir  to  whom  the  inheritance  cannot  descend 
shall  have  the  wardship  of  the  land  and  of  the  heir  until  the 
age  of  fourteen  years,  and  such  gardeine  is  called  gardeine 
in  socage.^^  Mr.  Hargrave's  note  thereon  is  as  follows:— 
"  Here  the  word  heir  is  significant ;  for,  it  seems  to  import 
that  guardianship  in  socage  can  be  of  heirs  only.  Howefeti 
though  it  was  always  clear  that  guardian  in  chtvabrg  could 
only  be  on  a  descent,  yet  some  have  doubted  whether  ward- 
ship in  socage  might  not  be  where  the  infiint  was  in  by 
purchase.  This  point  was  agitated  so  late  as  the  28th  and 
29th  of  Charles  the  Second,  when  the  court  held  that 
guardianship  in  socage  was  equally  confined  to  a  descent 
with  guardianship  in  chivalry.  Q^adarviig  v.  Bourns,  2  Mod. 
1 76.  Viner's  Abridgment,  Guardian  and  Ward,  (I.),  pi.  19/' 
When  the  law  established  guardianship  in  socage,  it  had  no 
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foresight  of  estates  hy  devise.  GoodtUle  d.  Newman  v.  New*  1842. 
mm,  8  Wils.  516^  turned  entirely  upon  the  character  which 
the  widov  there  sustained :  the  court  held  that  the  son  was 
aetuaUy  seised  because  his  mother  was  guardian  in  socage* 
It  is  to  be  inferred  from  that  case  that  the  court  incUned 
to  hold,  that,  if  the  possession  of  the  mother  was  not  the 
possession  of  the  daughters,  it  would  be  a  disseisin.  Lord 
Chief  Justice  Be  Orey,  in  delivering  the  judgment  of  the 
court  after  the  second  argument,  says :  *'  It  was  objected 
that  the  mother,  being  in  one  house,  and  receiving  the 
rents  of  the  others,  was  a  disseisor,  or  that  it  was  in  the 
election  of  the  daughters  to  make  it  a  disseisin.  Cro.  Car* 
808.  And  that,  if  one  enters  as  guardian  who  is  not  so, 
he  is  a  disseisor.  BoL  Abr.  Disseirin,  (I),  pL  8*  In  answer 
to  this  the  Cacts  in  the  case  are,  that  the  mother  continued 
in  possessian  from  the  death  of  her  husband,  received  the 
rents  under  leases,  her  possession  was  general,  it  doth  not 
appear  that  she  ousted  the  daughters  or  made  any  actual  or 
particular  daim,  she  might  continue  in  the  house  by  qua- 
rantine which  continued  until  the  son  was  bom,  and  the 
entry  of  one  is  the  entry  of  the  others  who  have  right  to 
enter.  1  Bol.  Abr.  740,  741.  It  is  to  be  observed  that 
the  title  of  the  daughters  expired  on  the  birth  of  the  son, 
before  any  election  to  make  the  mother  a  disseisor  was 
made,  that  the  law  will  not  presume  a  wrong;  there  neveif 
wu  any  determination  that  the  mother's  entry  or  posses- 
sion was  by  wrong  in  a  case  like  this,  and  it  is  impossible 
to  suppose  in  this  case  that  the  whole  rents  and  profits  of 
the  premises  in  question  were  not  applied  by  the  mother  to 
the  common  use  of  the  daughters,  herself,  and  the  infant 
son;  indeed,  if  the  mother  had  entered  as  guardian  to  the 
daughters,  she  not  b^g  their  guardian,  it  would  have 
been  a  disseisin;  so>  if  she  had  entered  for  her  dower, 
when  it  was  not  assigned  to  her;  the  possession  of  the 
mother  and  daughters  was  the  possession  (rf  the  daughtersj 
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1842.  and  ifrhen  the  son  was  bom  the  estate  was  diverted  oat  of 
the  daughters  and  not  before,  then  the  son  was  in  actual 
possession  and  seisin  of  the  premises  by  his  mother,  irho 
had  a  right  to  the  possession  as  being  his  ffuar^Smthy  kvi 
namely,  the  person  next  of  blood  to  whom  the  inhentance 
cannot  descend,  her  possession  was  the  possession  of  her 
son,  8  Bep.  42.  Moore,  125.f'  The  simple  questkm  in 
Doe  d.  Bamett  v.  Keen,  7  T.  B.  386,  was,  whether  a  tmn. 
of  one  of  two  co-parcenerB  operated  as  a  seisin  of  both. 
The  doctrine  of  disseisin  by  election  is  confined  to  inoor- 
poreal  hereditaments — Litt.  §§  588,  589.  At  all  eveata^ 
that  doctrine  cannot  apply  to  the  case  of  a  child  dying  at 
the  age  of  eight  months.  The  passage  cited  from  Watkins 
on  Descents,  p.  56,  evidently  ref^s  to  au  entiy  by  one 
claiming  to  be  guardian ;  and  the  passage  in  the  seme  book, 
p.  32,  where  it  is  said«  thAt  ^\  in  case  the  anoesttir  takes  iy 
purchase^  he  n^y  be  qapable  of  traiismitting  the  property 
so  taken  to  his  own  heirs,  without  any  actual  possessicHi  in 
himself,^^  is  not  sustained  by  any  authority;  and  it  is  op* 
posed  to  the  maxim  '^  Seis^na  facit  stipitem:''  at  leaiftt,  it 
cannot  apply  to  the  case  of  a  devisee.  The  rule  nndonbt^ 
edly  does  not  apply  to  a  takipg  by  remfdader  or  execatorj 
devise:  Co.  Copyh.  95;  Luiwich  y.jUiitany  CSro.  Jac;604; 
2  Suiders  on  Uses,  62.  In  Littletons  §  167,  it. is  laid: 
*^Also,  in  some  boroughs,  by  the  custom,  a  man  may 
devise  by  his  testament  his  lands  and  t^iemeots  triuebhe 
hath  in  fee-simple  within  the  same  boxV>ugh  at  the  time  of 
his  death ;  and,  by  force  g[  such  devise,  be  to  whom  sadi 
devise  is  made,  after  the  death  of  the  devisor,  mag  eniet 
into  the  tenements  so  to  him  devised^  to  have  and  to  hoU 
to  him  after  the  fonn  and  effect  of  the  devise^  withoat  any 
livery  of  seisin  thereof  made'  to  him,  &c»''  Upon  which 
liord  Coke  observes :  ''  In  the  case  of  n  deTiae  by  will  of 
lands  whereof  the  d^evisoris  seised  in  fee,  the  freeholder 
inierest  in  kfi^  is  in  the  devisee  before  he  doth  enter,  and 


The  defendant^  indeed,  faatther  contends,  that,  if  any 
aeinal  aeisiift  of  a  devuiee  is  neoessaary  for  tbe  pnrpose  of 
traosmitluig  tlie  iiiheritance  to  bis  heirj  ia  this  case  the 
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in  that  case  nothing  (having  regard  to  the  estate  or  interest  1842. 
devised)  descendeth  to  the  heir.  But,  if  the  heir  of  the 
devisor  entreth  and  holdeth  the  devisee  out,  he  maj  either 
enter,  as  Littleton  here  saith,  or  have  his  writ  called  ex 
gravi  quaerelfi.''  Again,  in  Co.  Litt.  240.  b.,  it  is  said, 
^  If  a  man  be  seised  of  lands  in  fee,  and  by  his  last  will  in 
writing  deviseth  the  same  to  another  in  fee,  and  dieth, 
after  whose  decease  the  fireehold  in  law  ia  cast  upon  the 
devisee,  and  the  heir,  before  any  entry  made  by  the  de^ 
visee,  entreth,  and  dieth  seised,  this  descent  shall  not 
take  away  the  entry  of  the  devisee,  for,  if  the  descent^  which 
18  an  act  in  law,  should  teke  awaiy  his  entry,  the  law  should 
bar  him  of  his  right,  and  leave  Urn  utterly  without  r(v 
medy.^'  These  authorities  clearly  shew  that  there  is  no 
actnal  possession  in  the  case  of  a  devisee  before  entiy,  hiit 
that  the  devisee  has  only  a  freehold  in  law;  which  is  not 
snfScient  to  render  him  the  root  or  stod^  whence  the  in- 
heritance must  be  derived. 

Cur.  adv.  vult. 

TiNDAX.,  C.  J.,  now  delivered  the  judgment  of  the  court 
In  this  ease  the  lessor  of  the  plaintiff  claims  the  premises 
in  question  as  heir-at-law  of  Charles  Parker,  on  the  ground 
that  Charles  Paiker  was  the  person  last  actually  seised 
thereof,  and  the  ancestor  from  whom  by  law  the  title  by 
descent  must  be  deduced:  the  defendant,  on  the  other. 
hand^  contends  that  Charles  Parker  having  by  his  will. 
devised  the  premises  ill  fee  to  Mary  Elizabeth  Thomas,  the 
in£uit  daughter  of  bis  isister,  he,  the  defendant,  is  entitled 
to  hold  the  premises  as  her  heir,  notvdthstanding  that  she 
died  before  ientoy  and  b6fow  obtaining  any  actual  seisin  or 
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1842.        entry  of  the  infant's  father^  and  the  perception  of  the 
profits  by  him,  as  stated  in  the  case,  amonnts  in  law  to  an 
actual  seisin  of  the  infant  herself*  But  we  hold  it  unneces- 
sary to  give  an  opinion  upon  this  point,  as  we  think  Uie 
first  position  of  the  defendant  is  right — that  the  deraee 
in  fee  has,  without  an  actual  entry,  such  a  seiam  of  the 
premises  devised  as  will  enable  his  heir  to  take  firom  him 
by  descent;  and  consequently  that  the  heir-at-law  of  the 
devisor  in  this  case  is  not  entitled  to  recover. 
Aeiuai  seiain         It  is  the  clcar  result  of  all  the  authorities,  that,  wherever 
Thr^'y^as^'^^  ^  p<urty  has  succeeded  to  an  inheritance  by  descent,  he 
inh^ritance%^"  must  obtaiu  au  actual  seisin  or  possession,  as  oontradis- 
deteent:  tiuguishcd  from  a  seisin  in  law,  in  order  to  make  himsdf 

the  root  or  stock  from  which  the  future  inheritanoe,  by 
right  of  blood,  must  be  derived ;  that  is,  in  other  muis, 
in  order  to  make  the  estate  transmissible  to  his  heirs*  It 
win  be  quite  sufficient  to  refer  to  the  maxim  in  Fleta, 
"  Seisina  facit  stipitem,''  and  to  th6  Well-known  doctrine 
of  possessio  fratiis,  without  citing  any  express  authoritiei 
upon  this  point, 
but  not  where  But  the  casc  uow  uudcr  consideration  does  not  arise 
hetakct by de-  ^^^  ^^^  j^g|j^  ^£  ^^  j^^  chumiug feom  an  ancestor  who 

himself  took  by  descent  and  died  before  actual  seiain,  but 
upon  the  right  of  one  who  claims  as  heir-at-law  of  a  de- 
visee, that  is,  of  a  purchaser,  but  who  dies  befime  actual 
seisin :  and  the  question  is,  whether  the  inheritance  under 
such  circumstances  is  to  be  claimed  firom  such  devisee  ai 
the  person  last  seised,  or  firom  the  devisor;  and  we  axe  of 
opinion  that  the  inheritance  descends  to  the  heir-atJaw  of 
the  devisee. 

The  authorities  relied  upon  on  the  part  qf  tiie  lessor  of 

the  plaintiff  appear  to  us  by  no  means  to  support  the  pro- 

position  for  which  he  contends ;  for,  as  to  the  passage  in 

Littleton.!  167.  Littleton,  §  167,  where  speaking  of  deviaes  by  custom,  he 

lays  it  down  ''that  he  td  whom  the  devise  is  made,  after 
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the  death  of  the  devisor,  may  enter  into  the  tenements  de-        1842. 
viaed^  to  have  and  to  hold  to  him,  after  the  form  and  effect 

«  •  •     • 

of  the  devise,  without  any  livery  of  seirin  thereof  to  be 
made  to  him/'  &c.,  it  cannot  be  said  to  intend,  or  even  to 
imply,  that  there  is  any  necesnty  for  such  entry  in  order 
to  render  the  estate  transmissible  to  the  heirs  of  the  de-' 
vine,  nor  is  any  such  proposition  there  under  consider- 
ation; it  means  no  more  than  to  point  out  the  remedy  by 
entry  which  the  devisee  has,  in  case  the  heir  of  the  devisor 
keeps  him  out.  And,  again,  the  reference  to  Co.  Litt.  Co.Litt240.b. 
240.  b.,  where  it  is  said,  that;,  ''upon  the  decease  of  the 
devisor,  the  freehold  in  law  is  cast  upon  the  devisee,  and, 
if  the  heir  before  any  entry  made  by  the  devisee  entreth 
sod  dieth  seised,  this  descent  shall  not  take  away  the  entry 
of  the  devisee/'  carries  the  argument  no  further,  as  it  does 
not  touch  the  question  relating  to  the  heir  of  the  devisee. 
And,  as  to  the  case  of  Hulm  v.  Heylock,  Cro.  Car.  200, 
whidi  was  relied  upon  on  the  part  of  the  plaintiff,  it  ap- 
pears, on  consideration,  to  be  an  authority  in  favour  of  the 
defendant.  In  that  case  a  devise  was  made  to  an  infant  in 
fee,  and,  after  the  death  of  the  devisor,  his  son  and  heir 
eaters  and  levies  a  fine  with  proclamations,  in  the  lifetime 
of  the  infimt,  who  after  dies,  being  within  age,  the  ¥dfe  of 
the  defendant  Keylock  being  his  sister  and  heir :  and  the 
ooort  held  the  fine  and  non-claim  should  bar  the  husband 
and  all  claiming  under  him,  and  the  wife  herself  during 
the  coverture,  but  the  wife  shall-  have  new  five  years  after 
the  death  of  her  husband.    Now,  in  that  case,  there  is  no 

• 

statement  that  the  in&nt  entered,  so  as  to  make  his  sister 
his  heir:  on  the  contrary,  the  argument  proceeds  on  the 
womption  that  the  in&nt  never  entered  in  fact ;  and,  in- 
deed, if  such  entry  had  been  made,  the  freehold  would 
Ittve  been  in  the  infant,  and  the  fine  might  have  been 
snroided  by  the  plea,  partes  finis  nihil  habuerunt.  The 
iaferenee,  therefore,  to  b^  drawn  from  that  case,  is,  that 
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1 842.        entry  in  fact  ia  not  neceaaaiy  to  enable  the  heir  of  a  detisee 
to  take  bj  descent. 

But  more  direct  authorities  in  support  of  this  position 
are  not  wanting.  The  knguage  used  by  Hvle,  C.  J.,  in 
his  History  of  the  Common  Law,  ch.  11,  seems  to  point 
at  the  very  distinction  now  under  consideration,  between 
the  taking  by  purchase  and  the  taking  by  descent.  ''The 
last  actual  seisin,^'  he  says^,  "  in  any  ancestor,  makes  him 
as  it  were  the  root  of  the  descent,  equally  to  many  intents 
as  if  he  had  been  a  purchagerJ'  To  which  may  be  added 
the  authority  of  the  very  learned  treatise  on  the  law  of  de- 
scents by  the  late  Mr.  Watkins — see  Watkins  on  Descents, 
4th  edit.,  p.  28,  with  the  references  there  made.  And 
fiirther,  Fitzherbert's  Natura  Breyium^  199,  200,  on  the 
writ  of  Ex  gravi  quserela,  affords  the  inference  that  such  is 
the  law.  That  writ^  as  it  is  well  known,  lies  where  a  man 
devised  lands  or  tenements  in  any  city  or  borough,  or  in 
gavelkind,  where  such  lands  were  devisable  by  will  time 
out  of  mind,  in  order  to  compel  the  execution  of  the  devise. 
And  we  know  from  Co.  Litt.  111.  a.,  "  that,  after  an  sctnil 
possession,  this  writ  lieth  not ;  for,  then  the  devisee  miy 
have  his  ordinary  remedy  by  the  common  law.  But  Fits- 
herbert  gives  one  instance  of  the  writ  where  it  is  applicaUe 
in  place  of  a  formedon  in  the  descender,  in  tenements  de- 
vised, upon  the  deforcement  of  the  heir  of  the  devisee,  in 
which  writ  there  is  no  statement  of  any  entry  or  seism  in 
&ct  of  the  devisee;  and  that  this  difference  in  the  stste- 
ment  of  title  is  not  made  without  consideration,  is  manifest 
from  the  note  which  follows,  via.  ''  And  it  seetneth,  that, 
when  the  tail  is  once  executed  by  f(»ce  of  the  devise,  in  the 
tenant  in  tail,  or  in  the  tenant  for  term  of  lif^  that  then 
he  in  the  remainder,  or  heir  of  tenant  in  tail,  may  haves 
formedon  in  the  descender  by  the  course  of  the  conunon  hw, 
after  the  statute  of  Westminster  the  2nd,  according  to  the 
common  form,  upon  a  gift  made  in  tail  by  deed:''  for,  s 
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fanaedon  in  remainder  does  not  lie  without  alleging  esplees        1842. 

in  tlie  purticnlar  tenant :  see  the  Hegistram  Brevium^  244/ 

845«    It  follows^  therefore^  from  these  authorities,  that  the 

beir  of  the  devisee  in  tail  may  maintain  a  writ  ex  gravi 

qwerett,  without  alleging  any  esplees  to  be  taken  by  the 

deviBee :  and,  as  the  remedy  by  entry  and  that  by  the  writ 

ex  gravi  quaereld  are  placed  by  Lord  Coke  on  the  same 

foundation— 4ee  Co.  Litt.  111.  a. — it  seems  to  be  law,  that 

a  person  may  make  himself  heir  to  the  devisee,  without 

aU^ng  esplees  in  such  devisee,  or  any  actual  seisin  by 

Idm.     The  inheritance,  therefore,  in  this  case  must  be 

claimed  from  the  devisee  as  the  person  last  s^ed,  and 

omnequently  the  heir  of  the  devisor  is  not  entitled  to 

lecovdr.    We  therefore  direct  the  verdict  to  be  entered  for 

tiie  defendant. 

Verdict  for  the  defendant. 


Qoss  and  Another,  Assignees  of  Francis  Williams, 

a  Bankrupt,  v.  QuiNTON.  Friday, 

-^   .   .  Jan,  28M* 

X  HIS  was  an  action  of  trespass  brought  by  the  plaintiffs  Iq  trespass  by 
Bdward  Goss  and  Edward  Charles  Clarke,  assignees  of  the  bmnC^pt  for^ 
estate  and  effects  of  Francis  Williams,  a  bankrupt,  against  r„d*"ifadcr"^ 
the  defendant,  for  seizing,  taking,  and  carrying  away  a  cer*  ^^  piaintiflb,in 

order  to  prove 

tain  ship  and  a  certain  rudder  of  the  plaintiffs  as  assignees  the  taking,  pro- 
as afoiesaid,  of  great  value,  to  wit,  of  the  value  of  4,000/.     mlnation  ofthe 

defendant  be- 
fore the  com* 
nianonen  uoder  the  fiat,  in  which  that  fact  was  admitted.  In  this  examination  was  set  out 
an  agreement  between  the  bankrupt  and  the  defendant,  under  which  the  latter  claimed  to 
be  entitled  to  the  possession  of  the  ship : — Held,  that  this  agreement  could  not  be  rejected, 
though  not  otherwise  proved,  and  though  it  was  produced  before  the  commissioners  on  the 
ctoaa-examioation  of  the  defendant  by  his  own  attorney. 

And,  held,  that  the  rudder,  Uiough  not  completely  finished  so  as  to  be  attached  to  the  ship  at 
tlie  time  she  was  taken  away,  having  been  made  for  the  ship,  and  intended  by  the  bankrupt 
(tlie  builder)  to  fi>rm  part  of  the  ship  when  completed,  the  Jury  were  warranted  in  finding  that 
the  property  in  it  passed  to  the  defendant  with  the  ship. 

U  is  no  oljectioo  (under  the  3  &  4  Will.  4,  c.  55,  ss.  15,  25)  to  a  contract  for  the  sale  of  a 
•hip  in  the  course  of  building,  that  it  contemplates  the  delivery  by  the  builder  to  the  purchaser 
of  s  certlfioite  to  enable  the  latter  to  procure  a  register  as  owner  belbre  the  ship  is  completed. 
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1842.  Tlie  defebcbnt  pleaded— first,  not  guilty— -a^oondly,  that 

tjie  plaintiffs  were  not  assignees  ofthe  estate  and  effeeU  of 
the  said  Francis  Williams  allied  in  the  dedarationto  1^  a 
bankrupt,  in  nuinner  and  form  as  the  phiintilb  had  in  the 
^aid  declaration  in  that  behalf  allied ;  condnding  to  the 
conutiy — ^thirdly,  that,  before  the  said  time  when  ^>  and 
before  the  said  IVands  Williams  became  a  baakmpt  ai  in 
the  declaration  mentioned,  to  wit,  on  the  1st  Janaaiyi 
1840,  and  from  thence  continnaUy  nntQ  and  at  the  ssid 
time  when  &c.  in  the  dedaraticHi  mentioned,  tiie  said  ship 
and  rudder  were  the  proper  ship  and  rudder  of  him  the 
defimdant,  and  before  and  at  the  time  of  the  deliYe^f  to 
John  Boe  as  therisinafter  mentioned,  the  defendant  was 
lawfully  possessed  of  the  said  ship  and  said  mdder.  inthe 
deckuration  mentioned  as  of  his  own  property.;  that,  befora 
the  said  time  when  &e.,  and  whibt  he  was  so  possessed  of 
the  said  ship  and  rudder  as  aforesaid,  to  wit,  on  the  Ist 
May,  1840,  he  the  defendant  ddivered  the  said  ship  and 
rudder  to  the  said  John  Boe,  to  be  kept  by  the  said  John 
Doe  to  and  for  the  use  of  the  defendant,  and  the  said  John 
Boe  then  received  the  same  for  the  use  of  the  defendant; 
and  afterwards,  and  before  the  said  time  when  &c.,  and 
after  the  said  Francis  T^Hlliams  became  bankrupt  as  af<m- 
said,  to  wit,  on  the  day  and  year  last  aforesaid,  in  violation 
of  his  said  trust,  wrongfully  delivered  the  said  ship  and 
rudder  to  the  plaintiffii,  assignees  as  aforesaid;  whereupon 
he  the  defendant  afterwards,  to  wit,  at  the  said  time  when 
&o*,  seized,  took,  and  carried  away  from  and  .out  of  the 
said  possession  of  the  plaintiffs,  assignees  as  aforesaid,  the 
said  ship  and  mdder,  so  being  the  said  ship  and  rudder  of 
the  defendant,  doing  no  imnecessary  damage  to  the  plain- 
tiffs on  that  occasion,  as  he  lawfully  might  do  for  the 
cause  aforesaid ;  which  were  the  said  supposed  trespasses 
in  the  declaration  mentioned,  and  whereof  the  plaintiffi 
had  above  thereof  complained  against  the  defendant] 
verification. 
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'  The  plaintiflh  joined  issue  ob  the  first  and  second  ple^Sj  1842. 
Vid  replied  to  the  thirds  that  the  said  ship  and  radderwere  ^  ^  J^^ 
not  the  proper  ship  and  mdder  of  the  defendant,  in  manner  ^* 

QUINTOK. 

and  form  as  the  defendant  had  in  his  said  third  plea  Replication. 
in  that  bdbalf  alleged ;  concluding  to  the  country.  •  Issue 
tfaicreon. 

The  cause  was  tried  before  Maule^  J.j  at  the  first  sitting 
at  Westminster  in  Easter  Term  last.  The  facts  that  ap-^ 
peared  in  evidenoe  were  as  follow : — ^The  vessel  in  ques- 
tion— a  barque  called  the  Brenda — waa  built  hy  Frauds 
WilliamSj  the  bankrupt^  under  two  several  agreements  in 
writing  bearing  date  respectively  the  llth  February^  1839, 
and  1 1th  March,  1840. 

The  first  of  these  agreements  was  as  follows : —  ''Me*  Agreement  of 
mprandum  of  an  agreement  made  this  llth  day  of  Feb- 
ruary, 1839,  between  Francis  Williams,  of  the  city  of 
Bristol,  ship-builder,  of  the  one  part,  and  Mr.  H.  C.  Quin- 
ton,  of  the  said  city  of  Bristol,  on  the  other  part,  that  is  to 
say,  that  the  said  Francis  Williams  proposes  to  build  a 
vessel  of  the  following  dimensions,  viz.  length  ninety«six 
feet^  breadth  twenty-five  feet  six  inches,  depth  seventeen 
feet  six  inches  to  eighteen  feet,  admeasurement  about  270 
to  280  tons,  to  be  all  of  the  best  materials  (and  not  to  ex- 
ceed 285  tons  old  measure).  The  hull  to  be  of  timber  and 
plank  of  size  and  thickness  agreeable  to  Lloyd's  register 
book  for  a  ten  years'  ship,  and  finished  vdth  all  ship- 
wright's, joiner's,  and  caulker's  work  to  the  rails  in  a  work- 
man like  manner,  including  rudder,  tiller,  long  figure  head, 
channel  work,  windlass  and  palls,  two  housepikes,  hatches, 
and  all  iron  work,  fastenings  for  the  hull  copper  and  iron, 
copper  pintles  and  braces,  and  dove-tail  plates,  for  the 
sum  of  101. 109.  per  ton,  old  measure ;  with  three  boats, 
l^ber  to  be  found  him  at  the  cheapest  possible  rate  by 
H.  C.  Quinton :  six  months'  credit.  The  said  vessel  to 
be  finished  and  launched  by  the  30th  September  next. 
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1842.  Payment — lOOOL  in  bills  before  the  launching  of  the  aaid 
yessel,  and  the  remainder  on  reoeinng  builder'a  certificite, 
bj  bills  at  six  and  nine  months. 

''  Witness,  (Signed) ''  Frauds  WSIima^ 

H.B.]  TH.  C.  Qoinlon." 

The  Brenda  was  not  finished  by  the  time  stipulated ;  and 
on  the  11th  March,  1840,  the  following  agreement  was 
made: — 

Agreement  of  '^  Memorandmn  :  It  is  hereby  agreed  between  us  the 
March  11, 1840.  undersigned,  that,  upon  the  under-mentioned  Francis  Wil- 
liams (as  the  builder  of  the  barque  Brenda  of  the  port  of 
Bristol,  but  now  being  on  the  stocks  in  the  yard  of  the 
said  Francis  Williams)  delivering  to  the  undersigned 
H.  C.  Quinton  a  builder's  certificate  of  the  said  barque,  to 
enable  him  to  procure  a  register  as  sole  owner  of  the  said 
barque  Brenda,  the  said  H.  C.  Quinton  shall  and  will,  in 
return  for  the  said  builder's  certificate,  accept  the  said 
F.  Williams'  draft,  payable  three  months  after  date,  for 
any  balance  which  may  be  due  and. owing  to  the  said 
F.  Williams  on  the  purchase  of  the  said  barque  upon  the 
agreement  entered  into  by  us  under  date  of  11th  Februazy, 
1839,  after  deducting  thereout  the  amount  of  the  several 
notes  or  bills  of  exchange  now  running  and  which  were 
paid  to  the  said  H.  C.  Quinton  for  timber  purchased  by 
the  undersigned  F.  Williams.  It  is,  nevertheless,  under- 
stood and  agreed  that  the  said  F.  Williams  is  to  finish  and 
complete  the  said  barque  with  all  possible  expedition 
under  the  terms  contained  in  the  said  agreement  of  the 
11th  February,  1839,  and  without  prejudice  to  the  said 
agreement;  and  the  said  vessel  is  to  be  launched  at  the 
risk  and  expense  of  the  said  F.  Williams. 
"  Witness,  (Signed)  "  F.  Williams. 

W.  Beavan."  ''  H.  C.  Quinton. ' 
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On  tbe  same  day  (the  llth  March,  1840)  the  bankrupjb        |jN2. 
ddiTered  to  thedefeodaiit  the  usual  builder's  certificate: 
and  on  the  14th  March  the  defendant  caused  the  barque 
(which  had  been  preyiously  launched)  to  be  registered  in 
his  own  name. 

On  the  28rd  April,  1840,  WilUams  committed  an  act  of 
bankruptcy  (the  barque  being  then  unfinished,  wanting 
masts  and  rudder) ;  and  a  fiat  issued  against  him  on  the^ 
16th  May,  under  which  he  was  duly  declared  a  bankrupt, 
and  the  plaintiffs  appointed  assignees.  The  barque  was 
taken  by  the  defendant  from  alongside  the  bankrupt's 
yard  on  the  5th  August,  and  the  rudder  in  the  beginning 
of  October. 

The  plaintiffs,  in  order  to  prove  the  actual  taking  away 
of  the  barque  by  the  defendant,  were  compelled  to  put  in 
the  examination  of  the  defendant  under  the  fiat :  attached 
to  and  referred  to  in  this  examination  was  a  copy  of  the 
agreement  of  the  1 1th  March,  1840,  the  existence  of  which 
came  out  on  the  defendant's  cross*examination  by  his  own 
attorney,  and  upon  which  the  defendant  relied  as  vesting 
in  him  the  property  in  the  barque— of  which  agreement 
there  was  no  other  proof.  On  the  part  of  the  plaintiffs  it 
was  insisted  that  the  mere  statement  by  the  defendant 
in  that  examination  that  the  agreement  therein  set  out 
was  entered  into  between  himself  and  the  bankrupt,  did 
not  dispense  with  the  necessity  of  proving  it  in  the  ordi- 
naiy  way,  by  calling  the  attesting  witness.  On  the  other 
hand,  it  was  insisted  that  the  agreement  formed  part  of  the 
examination,  and  that,  if  any  part  of  it  were  read,  the 
whole  was  evidence.  And  of  this  opinion  was  the  learned 
judge. 

It  further  appeared,  that,  at  the  time  the  builder's 
oertificttte  was  given  and  the  ship's  register  obtained, 
die  was  not  finished ;  and  it  was  thereupon  insisted  for 
the  plaintiffs  that  no  property  in  her  could  pass:  and 
the  15th  and  25th  sections  of  the  statute  3  &  4  WilL  4^ 
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c.  55  (18),  were  refened  to :  tbe  cases  of  Woodi  y.  Jfiif- 
wff,  5  B.  ft  Aid.  942, 1  D.  ft  B.  587,and  Clarke  t.  Sfmui, 


(18)  The  15th  sectioo,  **m 
Older  to  enable  the  coUeetor  and 
oootroUer  of  his  Majesty*!  cnstoms 
to  grant  a  certificate  tiuly  and  ac- 
curately desoribiog  every  ship  or 
ressel  to  be  registered  in  pursuance 
of  this  acty  and  also  to  enable  aU 
other  officers  of  his  Mijesty's  ena* 
toms^  on  due  examination,  to  di»> 
cover  whether  any  such  ship  wr 
vessel  is  the  same  with  that  tat 
which  a  certificate  is  alleged  to 
have  been  granted,"  enacts,  *'  that, 
previous  to  the  registering  or  grant- 
ing of  any  certificate  of  registry  as 
aforesaid,  some  one  or  more  per- 
son or  perKms  appointed  by  the 
Qommissionen  of  his  Majesty's  cus- 
toms (taking  to  his  or  their  assist- 
ance, if  he  or  they  shall  judge  it 
necessary,  one  or  more  person  or 
perMms  skilled  in  the  building  and 
admeasurement  of  ships)  shall  go 
on  board  of  every  such  ship  or  ves- 
sel as  is  to  be  registered,  and  shall 
strictly  and  accurately  examine 
and  admeasure  every  such  ship  or 
vessel  as  to  all  and  every  particular 
contained  in  the  form  of  the  certi- 
ficate hereinbefore  dunectedy  in  the 
presence  of  the  master  or  of  any 
other  person  who  shall  be  ap- 
pointed for  that  purpose  on  the 
part  of  the  owner  or  owners,  or,  in 
his  or  their  absence,  by  the  said 
master;  and  shall  deliver  a  true 
and  just  account  in  writing  of  all 
such  particulars  of  the  built  [sic}, 
^Mcription,  andadmeasuiement  of 
every  such  ship  or  vessel  as  are 
specified  in  the  form  of  the  certi- 
ficate above  recited  [in  i.  13]  to 
t]w  collector  and  controller  autho- 


rised as  aforesaid  to  make  ncK 
registty  and  grant  such  certifictte 
of  registry;  and  the  snd  liasla' or 
other  person  attending  oo  the  psit 
of  the  owner  or  owners  is  hereby 
required  to  sign  his  name  also  to 
the  certificate  of  aoch  surveying  or 
examining  officer,  is  testiuMMiyof 
the  truth  thereof  provided  ladL 
master  or  other  person  disU  coo- 
sent  and  agree  to  the  several  per- 
ticdan  set  forth  and  described 
therein." 

And  the  25th  aection  eascli, 
*'that  all  and  every  person  uA 
persons  who  shall  apply  fat  a  certi- 
ficate of  the  registry  of  any  ship  or 
vessel  shall  and  they  are  hereby 
required  to  produce  to  the  penoo 
or  persons  authorized  to  grsnt  lodi 
certificate  a  true  and  ftill  accooDt, 
onder  the  hand  of  the  buiUsr  cf 
such  ship  or  vessel,  of  the  proper 
denomination,  and  of  the  time 
when  and  the  place  where  each 
diip  or  vessd  was  built,  and  also 
an  exact  account  of  the  tonni^  of 
such  ship  or  vessel,  together  with 
the  name  of  the  first  purchaser  or 
purchasers  thereof  (which  aocounl 
such  builder  is  hereby  directed  snd 
required  to  give  under  his  hand  oo 
the  same  being  demanded  by  socb 
person  or  persons  so  applying  for  s 
ceitificMe,  m  aforesaid),  and  shell 
also  make  and  subscribe  a  declsrsr' 
tion  before  the  person  or  penoos 
hereinbefore  anthorized  to  grant 
such  eertifieatei:  that  thtf  ship  or 
vessel  for  which  such  certificate  is 
required  is  the  same  with  thit 
which  is  so  described  by  the  biiSdcr 
as  aforesaid." 
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4  Ad.  &;  E.  448,  6  N.  &  M.  899,  were  fdso  cited.    The        1842. 
learned  judge  orer-mled  the  objection,  observing  that  he 
must  assume  that  the  officer  whose  duty  it  was  to  register 
the  vessel  had  properly  performed  it. 

With  respect  to  the  rudder,  it  appeared  that  it  was  made 
for  the  Brenda,  though  not  completely  finished  at  the  time 
of  the  bankruptcy  so  as  to  be  attached  to  the  ship :  and  it 
was  insisted  on  the  part  of  the  plaintiffs,  that,  assuming 
the  property  in  the  barque  to  be  in  the  defendant,  the 
property  in  the  rudder  at  all  events  did  not  pass.  The 
learned  judge,  however,  was  of  opinion,  that,  if  entitled  to 
the  ship,  the  defendant  would  be  equally  entitled  to  the 
rudder :  and  the  case  went  to  the  jury,  who  returned  a 
verdict  for  the  defendant  on  the  third  issue,  and  for  the 
plaintiffs  on  the  first  and  second. 

Bon^MU,  Serjeant,  in  the  same  term,  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirectioa. 

Chiomell,  Seijeant  {Crawder  was  with  him),  on  a  former 
daj  in  this  term,  shewed  cause. — The  examination  of  the 
defendant  before  the  commissioners  undoubtedly  could  not 
have  been  used  by  the  defendant  himself  as  evidence  of 
anything  therein  contained.  But  here  the  plaintiffs  pro^ 
dnoed  it  as  part  of  their  case :  the  defendant  therefore  was 
entitled  to  have  the  whole  of  it  read — like  the  case  of  an 
answer  by  a  defendant  to  a  biD  of  discovisry,  which  though 
not  evidence  if  produced  by  himself,  beeomes  so  (together 
with  any  documents  scheduled  thereto)  if  produced  by  the 
plaintiff:  if  any  part  be  read,  the  whole  must  be  submitted 
to  the  jury.  The  agreement  of  the  11th  March,  1840, 
was  therefore  sufficiently  proyed  without  the  necessity  of 
eaJling  the  attesting  witness.  At  the  trial  the  plaintiffift 
attempted  to  set  up  a  lien  for  a  portion  of  the  purchase 
money  renudning  unpaid ;  and  fFootb  v.  BuMett,  5  B.  & 
Aid.  9412, 1  D.  &  B.  687,  and  CZorie  v.  i^pau^,  4  Ad.  &  E. 


r. 
QUIMTON. 
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1842.  448,  6  N.  &  M.  899,  were  cited  for  the  purpote  of  shewing 
Qosg  that  the  property  in  the  ship  would  not  pass  until  the 
whole  of  the  price  was  paid.  In  Wooda  y.  RiakUj  the 
fistcts  were  as  follow : — A«,  a  ship-builderi  contracted  with 
B.  to  build  a  ship  for  him,  and  to  ocMoplete  her  in  April, 
1819.  The  latter  was  to  pay  for  her  by  four  inatafauent}-* 
the  first  when  the  keel  was  laid,  the  second  when  at  the 
light  plank,  and  the  third  and  fourth  when  fhe  ship  wai 
launched.  Before  the  25th  of  June,  1819,  the  ship  was 
measured  with  the  builder's  privity,  to  the  intent  that  6. 
might  get  her  registered  in  his  name.  On  the  25th  of 
June  the  ship-builder  signed  the  usual  certificate  of  har 
building,  and  on  the  26th  the  ship  was  registered  in  B.'8 
name,  and  on  the  same  day  the  third  instalment  was  paid. 
On  the  30th  of  June  A.  committed  an  act  of  bankropt^, 
upon  which  a  commission  afterwards  issued.  On  the  2nd 
of  July,  the  ship  not  being  then  completed,  or  launched, 
the  defendant  and  a  crew  hired  by  him  took  poasesnon  of 
her,  and  a  rudder  and  cordage,  the  former  of  which  was 
made  by  the  ship-builder,  and  the  latter  bought  by  him, 
for  the  express  purpose  of  completing  the  sliip.  It  was 
held — ^first,  that  the  legal  effect  of  the  ship-builder's  hafing 
signed  the  certificate  to  enable  B.  to  have  the  ship  rois- 
tered in  his  name,  was,  to  vest  ihe  general  property  in  the 
ship  in  B.  from  the  time  the  registiy  was  completed— se- 
condly, that,  as  the  rndder  and  oordq^  were  ittade  and 
bought  by  the  ship-builder  ^edfically  fi>r  the  ah^,  tiiey 
Were  to  be  oonaidered  as  parts  of  the  ahq[>,  and  lliat  the 
property  in  them  also  vested  in  B.— thirdly,  that  the  pn>* 
perty  was  not  in  the  possession  of  the'  bankrnpt.aa  lepnted 
owner  within  the  21  Jao.  1,  c.  19 — ^fourthly,  that,  although 
the  general  property  in  the  ship  was  vested  in  B.,  yet,  as 
A.  had  not  parted  nMh  the  pas$e$$ian,  and  em  he  would  have 
had  a  lien  upon  the  ahip  for  the  atnount  of  the  fourth  in* 
stalment.if  hehad  oompleted  .it,  the  taking  poasoaaioaof 
the  ahip  by  B.  without  tend^rusg  theaniount  of  thfe^ftortE 
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inalaliiiait,  or  so  much  thereof  as  was  due,  provided  aBy#  1842. 
thing  was  dne^  was  wrongful,  and  ocmseqnently  that  the 
assignees  of  A«  were  entitled  to  recover  firom  B.  the  amount 
of  the  fourth  instalment,  provided  the  expense  necessary 
for  the  completion  of  the  ship  did  not  amount  to  that  sum, 
or  so  much  thereof  as  would  remain  due  after  defraying 
such  expense.  And  in  Clarke  v.  Spence,  P.  contracted 
with  a  ship-builder  to  build  him  a  ship  for  a  certain  sum, 
to  be  paid  by  instalments  as  the  work  proceeded ;  the  first 
instalment  when  the  vessel  was  rammed,  the  second  when 
she  was  timbered,  fee.  An  agent  for  P.  was  to  superintend 
the  building.  The  vessel  wss  built  imder  such  superin- 
tendence, all  the  materials  being  approved  by  the  agent 
before  they  were  used.  The  builder  became  bankrupt  be«> 
fore  the  ship  was  completed :  afterwards  the  assignees 
completed  the  ship.  All  the  instalments  were  paid  or  ten- 
dered. In  an  action  of  trover  by  P.  against  the  assignees 
for  the  ship,  it  was  held,  that,  on  the  first  instalment  being 
paid,  the  property  in  the  portion  then  finished  became,  by 
virtue  of  the  above  contract,  vested  in  P.,  subject  to  the 
right  of  the  builder  to  retain  such  portion  for  the  purpose 
of  completing  the  work  and  earning  the  rest  of  the  price; 
and  that  each  material  subsequently  added  became  as  it 
was  added  the  property  of  P,  as  the  general  owner.  In 
Bather  of  those  cases  had  the  possession  of  the  vessel  been 
taken  by  the  purchaser  under  the  contract*  Here,  how<^ 
ever,  it  was  proved  that  the  defendant  took  possession  nn^ 
der  the  agreement  on  the  11th  March,  1840 :  there  is  no 
pretence,  therefore^  for  saying  that  the  vessel  was  in  the 
bankmpf  a  possession  at  die  time  of  the  bankruptcy* 
Those  cases  are  thus  distinguished  firom  Laidler  v«  BurSn^ 
son,  2  M.  &  Welsby,  602 :  "  lu  Woods  v.  BuiMeU  there  wiere 
three  ingredients  on  which  the  judgment  of  the  court  was 
fiNmded:  first,  a  sum  was  paid,  which  appropriated  the 
work  as  then  finished;  secoiidly,  a  supenntendent  was  em- 
ployed; thirdly,  there  was  the  certificate  of  regtstryr    In 
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1842.  Clmrke  v.  Spence  two  of  these  circumstances  concurred:  the 
payment  by  instalments  was  evidence  of  appropriation  of 
the  work  as  the  instaknents  were  paid.  But  here  there  is 
no  siun  which  can  by  any  possibility  be  considered  as  the 
price  of  the  materials  then  put  together.  It  was  an  entire 
contract  to  purchase  the  ship  when  finished^  and  no  pro- 
perty passed  till  then/'  "With  respect  to  the  rudder,  the 
cases  shew  that  eveiy  article  that  is  specifically  approfaiated 
to  the  ship  passes  with  the  ship  if  that  be  appropriated. 
Here,  the  evidence  clearly  shewed,  that,  though  not  com- 
pleted so  as  to  be  capable  of  being  affixed  to  the  ship,  the 
rudder  was  made  for  the  ship ;  and  therefore,  if  the  defend* 
ant  was  entitled  to  the  ship,  he  was  equally  entitled  to  the 
rudder^ 

Bompas  and  Manmng,  Serjeants,  in  support  of  the  role. 
The  agreement  was  not  well  proved.  The  objection  does 
not  arise  as  it  did  in  ShUierie  v.  JPmley,  6  M.  &  Welsby, 
666,  and  Howard  v.  Smiih,  ante.  Vol.  8,  p.  574 :  here  the 
agreement  finds  its  way  into  the  defendanfa  examination 
before  the  commissioners  in  answer  to  an  illegal  questbn 
put  by  his  own  attorney*  Remnde  v.  Hall,  Manning's 
N.  P.  Digest,  876,  is  doaely  analogous  to  the  present  case: 
therci  in  an  action  on  an  agreement  to  execute  articles  of 
partnership,  the  plaintiflf  called  a  witness  who  proved  the 
breach  of  the  agreement,  by  the  admission  of  the  defend- 
ant, who  in  the  same  conversation  stated  as  his  reason  for 
refusing  to  perform  the  agreement,  that  the  plaintiff  was 
insolvent,  and  that  he  had  delivered  the  partnership  pro- 
perty (wine)  in  satisfaction  of  his  separate  debts^  The  de- 
fen  dant  wished  to  rely  upon  the  evidence  so  given  by  the 
plaintifif;  but  Abbott,  C.  J.,  after  argument  by  Martyat, 
ruled,  that,  although  the  defendant  had  assigned  his  reasons 
far  breaking  the  agreement  at  the  same  time  that  he  had 
made  the  admission  upon  which  the  plaintiff  relied,  y^ 
(hat  it  must  not  bd  taken  that  the  reasons,  so  aasiipied  by 
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the  defendant  were  well  founded ,-  that  the  evidei^ce  went        1842. 
no  farther  than  that  the  defendant  had  so  declared ;  bnt 
that,  if  the  defendant  meant  to  rely  upon  the  facts  so 
stated  by  him  as  a  defence^  he  must  prove  the  truth  of 
such  facts  by  evidence,  and  was  not  entitled  to  have  such 
fiicts  taken  as  true  because  he  had  stated  them,  although 
such  statement  had  been  made  at  the  time  of  the  ad- 
mission upon  which  the  plaintiff  relied.     [Tindal,  C.  J. — 
That  is,  that  it  was  not  to  be  implicitly  relied  on.]     Here 
the  defendant,  by  a  question  dexterously  put,  foists  upon 
the  plaintiff  a  piece  of  evidence  that  is  in  no  way  authentic 
cated.     [Tindal,  C.  J. — ^The  examination  is  the  act  of  the 
commissioners.]     So  may  the  examination  of  witnesses  at 
Nisi  Prins  be  said  in  some  sense  to  be  the  act  of  the  court. 
[Mauk,  J. — Do  you  say  that  that  part  of  the  examina- 
tioa  which  related  to  the  agreement  of  the  11th  March, 
1840,  ought  not  to  have  been  read  ?]     It  had  a  tendency 
to  mislead  the  jury.    The  defendant  was  bound  to  prove 
the  agreeuLent  aliunde.     [Timfa/,  C.  J. — ^The  examination 
being  put  in,  the  whole  must  be  read :  the  only  question 
is  upon  the  effect  of  it.]     Then,  assuming  that  the  de- 
fendant was  entitled  to  have  the  whole  of  the  examination 
read,  was  it  any  evidence  of  the  contents  of  the  agreement  ? 
Where  an  agreement  is  attested  by  a  witness,  it  amounts  to 
a  compact  that  the  document  shall  only  be  proved  by  calling 
him,  subject  of  course  to  the  ordinary  casualties.    Besides, 
the  agreement  of  the  11th  March,  1840,  supposing  it  to 
have  been  well  proved  by  the  production  of  the  examination, 
did  not  prove  the  contract :  it  contained  an  express  refer- 
ence to  the  prior  agreement  of  the  11th  February,  1839, 
which  was  not  in  evidence.    At  the  date  of  the  second 
agreement,  the  rudder  had  not  been  commenced:   the 
agreement,  therefi^e,  did  not  pass  that  to  the  defendant : 
it  was  not  even  finished  when  the  defendant  took  it  away 
in  October.    In  Mucklow  v.  Mangles^  1  Taunt.  318,  it  was 
held,  tl^t,  if  a  person  contracts  with  another  for  a  chattel 

VOL.  IV.  1  1 


4B2  IN  THE  COMMON  FLBA9, 

1842.  which  is  not  in  existence  at  the  time  of  the  contract, 
though  he  pays  him  the  whole  value  in  advance,  and  the 
other  proceeds  to  execute  the  order,  the  buyer  acquires  no 
property  in  the  chattel  till  it  is  finished  and  delivered  to 
him.  Heath,  J.,  there  says :  ''  A  tradesman  often  finishes 
goods,  which  he  is  making  in  pursuance  of  an  order  given 
by  one  person,  and  sells  them  to  another.  If  the  first 
tomer  has  other  goods  made  for  him  within  the 
time,  he  has  no  right  to  complain:  he  could  not  bring 
trover  against  the  purchaser  for  the  goods  so  sold.  If  the 
thing  be  in  existence  at  the  time  of  the  order,  the  propertr 
of  it  passes  by  the  contract,  but  not  so  where  the  subject 
is  to  be  made."  Though  the  rudder  in  this  case  was  in- 
tended for  the  Brenda,  it  was  not  so  appropriated  that  the 
builder  might  not  have  substituted  another  for  it.  So,  in 
AMnson  v.  BeU,  2  M.  &  B.  292,  8  B.  &  C.  277,  it  was 
held,  that,  to  support  an  action  for  goods  bargained  and 
sold,  there  must  be  either  an  actual  sale  of  goods  existing 
at  the  time  of  the  contract,  or  a  specific  appropriation  of 
goods  afterwards,  assented  to  by  the  buyer.  Laidler  ▼. 
Burliruan,  2  M.  &  Welsby,  602,  is  an  express  authority  to 
shew  that  no  property  in  either  the  vessel  or  the  rudder — 
in  the  latter  at  all  events — ^passed  to  the  defendant.  That 
was  an  action  of  trover  for  one  fourth  of  a  ship.  In  the 
year  1833,  and  until  his  bankruptcy,  one  J.  L.  carried  on 
business  as  a  ship-builder ;  and  on  the  10th  June,  1833, 
the  following  agreement  was  entered  into : — **  Particulars 
and  description  of  a  new  ship  now  about  one  third  boilt  in 
the  yard  of  J.  L. ;"  then  there  followed  a  description  of 
the  length,  breadth,  and  depth  of  the  ship,  the  number  of 
tons  she  was  to  carry,  and  the  timbers,  and  particulars  of 
every  thing  that  she  was  to  be  built  of  and  suppUed  with, 
"  for  the  stmi  of  1750/.,  and  payment  as  follows,  opposite 
to  each  respective  name.''  This  agreement  was  signed  by 
J.  L.;  and  after  his  signature  followed  these  words: — 
'*  We  the  undersigned  hereby  engage  to  take  shares  in  tiie 
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before-mentioned  yessel^  as  set  opposite  to  our  respective  1842. 
names^  and  also  the  mode  of  pajrment/'  This  was  signed 
by  several  persons  for  different  shares  and  at  different 
times,  and,  amongst  the  rest,  by  the  plaintiff  for  one  fourth 
in  October,  1888.  Below  these  signatures  was  written  the 
following:—''  14th  July,  1838 — I  hereby  agree  to  accept 
the  above  price  and  mode  of  payment— J.  L/'  The  plain- 
tiff proved  payment  for  his  share  by  bills  before  the  bank- 
ruptcy of  J.  L.  The  Tees  Coal  Company  signed  the  agree- 
ment for  one  fourth,  of  which  company  one  H.  was  a  mem- 
ber, and  used  to  go  to  look  at  the  vessel  when  building, 
and  occasionally  found  fault  with  the  work,  which  was  im- 
proTed  in  consequence,  and  J.  L.  told  his  foreman  to  act 
under  H/a  direction.  At  the  time  of  the  bankruptcy,  the 
frame  of  the  vessel  was  on  the  stocks  in  J.  L.'s  building- 
yard  in  an  unfinished  state,  and  after  the  bankruptcy  some 
of  the  men  continued  to  work  upon  her,  and  receive  their 
money  firom  H.  It  was  held,  that,  under  these  circum- 
stances, the  property  in  one  fourth  of  the  vessel  did  not 
pass  to  the  plaintiff.  ''  There  is  no  oocasioii,''  said  Lord 
Abinger,  ^*  to  qualify  the  doctrine  laid  down  in  Woods  v. 
Russell  or  Clarke  v.  Spence.  I  consider  the  principle  which 
those  cases  establish  to  be,  that  a  man  may  purchase  a  ship 
as  it  is  in  progress  of  building ;  and  by  the  terms  employed 
there,  the  contract  was  of  that  character :  a  superintendent 
was  appointed,  and  money  paid  at  particular  stages.  The 
court  held  that  that  was  evidence  of  an  intention  to  be- 
come the  purchaser  of  the  particular  ship,  and  that  die 
payment  of  the  first  instalment  vested  the  property  in  the 
puchasers.  '  Suppose  the  builder  had  died  after  the  first 
instalment  was  paid — ^the  ship  in  its  then  state  would  have 
become  the  property  of  the  purchaser,  and  not  of  the  exe- 
cutors. A  party  may  agree  to  purchase  a  ship  when 
finished,  or  as  she  then  stands.  Of  which  sort  is  this  con- 
tract? Did  it  pass  the  property  to  the  purchaser  pre- 
sently, or  was  it  to  pass  when  the  ship  was  finished  ?    I 
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1842.  think  it  is  of  the  latter  descriptioii.  There  would  hare 
been  a  specific  sum  appropriated,  if  a  sale  in  the  present 
state  had  been  intended.  The  contract  is  also  for  goods 
to  be  supplied,  cables,  Sec.,  when  she  was  finished.  If  the 
seller  became  bankrupt  or  died,  what  sum  could  be  re- 
covered ?  No  price  is  appropriated  by  the  parties.  It  is 
not  till  she  is  finished  and  delivered  that  the  sale  takes 
effect.''  fVooik  v.  Rustell  and  CUarke  v.  Science  do  not  at  sdl 
impugn  the  present  ai^ument :  the  rudder  and  cordage  in 
the  first-mentioned  case  were  not  only  made  and  bought 
for  the  ship,  but  were  actually  complete  and  ready  to  he 
attached  to  her :  so,  here,  had  the  rudder  been  finished,  it 
would  not  have  been  for  a  moment  contended  that  it  did 
not  pass  with  the  ship  by  the  transfer.  There  was,  how- 
ever, no  specific  appropriation  of  the  rudder  to  the  Brenda 
down  to  the  time  of  the  bankruptcy.  Then,  the  vessel  not 
having  been  finished  at  the  time  the  certificate  was  given, 
the  registry  was  improperly  obtained,  and  no  property 
could  pass  under  it.  [Ihulal,  C.  J. — That  would  be  no 
objection  in  the  mouth  of  the  bankrupt,  and  his  assigniees 
cannot  stand  in  a  better  situation  in  this  reopect  than  the 
bankrupt  himself  stood  in.]  Where  a  trader  professes  to 
pass  property  by  a  contract  that  is  void  by  law,  it  is  com- 
petent to  the  assignees  to  deny  that  any  property  realhr 
passed  by  the  contract. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  coort. 
In  this  case  it  is  objected  on  the  part  of  the  plaintifl^  in 
the  first  place,  that  there  was  no  evidence  to  go  to  the  jury 
of  the  agreement  in  writing  made  on  the  11th  March.  But, 
as  that  agreement  is  stated  in  terms  in  the  examination  of 
the  defendant  taken  before  the  commissioners  of  bankrapt, 
which  examination  was  put  in  by  the  plaintiff  himself  and 
formed  part  of  his  evidence,  and  was,  according  to  the 
report  of  the  learned  judge,  read  without  objection  at  the 
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trial,  there  can  be  no  qnestion  as  to  the  admissibility  of  the        1842. 
examination  :  and,  if  the  plaintiff  had  at  the  time  of  the 
trial  sought  to  have  a  part  only  of  the  examination  read, 
omitting  that  part  which  states  the  agreement,  he  ought 
to,  and  undoubtedly  would,  have  been  put  to  his  election 
to  read  the  whole  or  none,  the  examination  being  an  entire 
thing.    The  question  therefore  is,  not,  whether  the  exami- 
nation is  the  best  evidence,  but,  whether  it  is  any  evidence 
of  the  agreement.     And  upon  this  question  we  think  there 
can  be  no   doubt;  for,  supposing  the  plaintiff  had  ac- 
counted for  the  non-production  of  the  original  and  of  the 
subscribing  witness,  or  the  defendant  had  (as  in  substance 
and  effect  he  appears  to  us  to  have  done)  dispensed  with 
the  production  and  proof  of  the  original,  the  examination 
would  certainly  have  been  secondary  evidence,  and  there- 
fore some  evidence  of  the  agreement.     And  it  makes  no 
difference  as  to  the  point  now  under  consideration  that  the 
existence  of  the  agreement  became  afterwards  in  the  course 
and  progress  of  the  cause  a  £Act  from  which  some  inference 
favourable  to  the  defendant  might  be  drawn. 

It  was  in  the  second  place  objected  that  there  was  no 
evidence  to  go  to  the  jury  that  the  rudder  belonged  to  the 
defendant  at  the  time  he  ultimately  took  it  away.  That 
the  rudder  was  intended  for  the  ship,  although  not  com- 
pletely finished  so  as  to  be  attached  to  and  form  part  of 
the  ship  at  the  time  the  latter  was  taken  away,  there  is  no 
donbt  upon  the  evidence.  If  therefore  the  bankrupt,  the 
ship-builder,  was  constructing  it  for  the  ship,  intending  it 
to  form  part  of  the  ship  when  completed ;  and  if  the  de- 
fendant, the  purchaser,  considered  and  treated  it  as  the 
rodder  of  the  ship ;  we  think  it  cannot  be  said  there  was 
no  evidence  to  go  to  the  jury  that  the  rudder  was  that  of 
the  ship,  and  that  the  question  of  right  of  property  in  it 
would  be  governed  by  the  same  legal  considerations  as 
would  apply  to  the  body  of  the  ship.  It  was,  indeed,  con- 
ceded, that,  if  the  rudder  had  been  appropriated  to  the  ship 
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1842. 


by  the  "bankniptj  with  the  consent  of  the  defendant^  the 
property  passed  to  him  (there  being  in  this  case  no  ques- 
tion of  reputed  ownership);  and  we  think  there  wss 
evidence  for  the  jury  on  that  point :  and,  without  doubt, 
if,  upon  the  fieusts  proved  at  the  trial,  this  question  as  to  tbe 
rudder  had  been  altogether  withheld  firom  the  jury,  on  the 
ground  that  there  was  no  evidence  for  them,  it  would,  u 
appears  to  us,  have  been  considered  a  misdirection*  And, 
although  the  evidence  of  appropriation  is  but  slight,  yet,  in 
a  case  where  the  substantial  question  in  the  cause  was 
decided  with  the  defendant,  the  jury  would  naturally,  and 
not  unreasonably,  be  satisfied  with  a  slighter  degree  of 
evidence  on  a  minor  point  like  the  one  in  question. 

The  objection  raised  as  to  the  sale  being  made  before  tlie 
certificate  of  registry  was  granted,  was  answered  by  the 
court  in  the  cQurse  of  the  argument. 

We  therefore  think  the  rule  for  a  new  trial  should  be 

discharged. 

Rule  discharged. 


Saturday^ 
Jan.  29M. 

Panuant  to  % 
resolution  of 
the  board  of 
directnrt  of  the 
Equitable  Gas- 
Light  Co.,  of 


Hubert  v.  TuaNxa  and  Others. 

1  HIS  was  an  action  of  assumpsit  to  recover  damages  for 
the  breach  of  an  agreement. 

The  first  count  of  the  declaration  stated,  that,  on  the  25th 
u  .  A  u  u    V    March,  1839,  in  consideration  that  die  plaintiff  at  the  re- 

tbe  1 2th  Marchi 

1839,  anadver-  qucst  of  the  defendants  undertook  and  promised  to  convey 
pnbUibed  for     by  Water  coals  belonging  to  the  defendants  from  their  ves$eb 

tenders  for  the 
conyeyance  of 

coals  from  Teasels  Id  the  Pool  to  the  company's  wharf  near  Vauxhall  Bridge,  for  a  term  cttkm 
ftmrt  from  the  S5th  March  then  next.  The  plaintiff  sent  in  a  tender,  which  by  a  resolatioo  d 
the  directors  of  the  26th  March  was  accepted.  An  agreement  was  prepared  and  submitted  to  sn4 
appioyed  at  a  meeting  of  the  directors  of  the  2nd  April,  1839,  who  directed  their  seereniyts 
forward  a  fidr  copy  to  the  plaintiff  This  was  accordingly  done.  The  agreement  redted  in  die 
usual  way  the  names  of  the  contracting  parties,  and  at  the  end  were  theee  words,  "JtwU^tt  mt 
kamds : "  but  it  was  neyer  in  fact  signed : — Held,  that  this  was  not  an  agreement,  or  memorsinhni 
or  note  thereof,  in  writing,  signed  by  the  parties  to  be  charged  therewith,  or  by  some  oibcr 
person  thereunto  by  them  lawfully  authoriied,  within  the  fourth  section  of  the  slatnU  of  frsa^ 
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in  the  Pool  of  the  river  Thames  to  the  works  of  the  defend-         1842. 
ants  at  Millbank.  for  three  years  from  the  date  of  the»  ' 

. ,  .1-11  /.  .  1  Hubert 

said  agreement^  to  wit,  the  day  and  year  aforesaid,  upon  v. 

the  terms  and  conditions  thereinafter  mentioned,  the  de- 
fendants undertook  and  promised  to  employ  the  plaintiff  in 
conveying  by  water  coal  belonging  to  the  defendants  from 
their  vessek  lying  in  the  Pool  of  the  river  Thames  to  the 
works  of  the  defendants,  for  three  yeai*s  from  the  date  of 
the  said  agreement,  to  wit,  the  day  and  year  last  aforesaid, 
upon  the  terms  and  conditions  thereinafter  mentioned; 
and,  in  consideration  of  the  premises,  and  in  consideration 
of  the  sum  of  6c/.  per  ton  for  each  and  every  ton  of  coals 
conveyed  by  the  plaintiff  to  the  works  of  the  defendants  as 
aforesaid,  the  plaintiff,  for  himself,  his  executors  and  ad«- 
ministrators,  did  promise  and  agree  to  and  with  the  defend- 
ants in  manner  following,  that  is  to  say,  that  he  the  plain- 
tiff, his  executors  or  administrators,  should  and  would  forth- 
with at  his  or  their  own  proper  costs  and  charges  find  or 
cause  to  be  found  good  and  sufficient  barges,  tight, 
staunch,  substantial,  and  in  every  way  fit  for  the  convey- 
ance of  the  said  coals  as  aforesaid  dry  and  in  good  condi- 
tion; and  that,  on  the  plaintiff  receiving  notice  in  writing 
from  the  broker  or  other  person  on  behalf  of  the  defend- 
ants of  the  arrival  of  any  of  the  defendants^  vessels  laden  as 
aforesaid,  and  of  the  place  of  mooring  in  the  Pool  of  every 
such  vessel,  he  the  plaintiff  should  proceed  to  discharge 
such  vessel,  at  the  rate  of  not  less  than  forty-nine  tons  per 
day,  the  following  working  day  from  the  receipt  of  such 
notice  to  be  considered  the  first  day  of  such  ship's  time; 
the  plaintiff  to  be  answerable  for  all  loss  or  damage  that 
might  occur  fix>m  the  time  of  taking  the  coals  alongside 
the  vessel  until  safely  delivered  at  the  defendants'  wharf: 
And  it  was  further  agreed  by  and  between  the  plaintiff  and 
the  defendants,  that  the  plaintiff  should  upon  all  occasions 
report  by  letter  to  the  secretary  or  other  person  appointed 
by  the  defendants  the  condition  of  the  cargo  of  each  vessel 
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1843.        when  delivered :  And  it  was  farther  agreed  that  any  dis- 
patch money  or  other  fee  or  gratuity  given  by  the  owners 
of  the  said  vessels,  he  the  plaintiff,  his  execators  and  ad- 
ministrators, should  have  and  receive  for  his  and  their  own 
use  and  benefit ;  but,  in  all  cases  where  the  said  vessds 
should  be  detained  longer  than  the  time  limited  in  their 
respective  charters  by  or  through  the  neglect  or  deAiult  of 
the  plaintiff,  his  heirs,  executors,  or  administrators,  then 
and  in  that  case  the  plaintiff,  his  heirs,  executors,  and  ad- 
ministrators, should  be  answerable  and  accountable  to  the 
defendants  for  any  claim  or  claims  for  demurrage  made 
and  recovered  by  the  owners  of  the  said  vessel  or  vesseb, 
provided  such  charter  should  not  exceed  the  aforesaid  rate 
of  forty-nine  tons  per  day :  And,  should  the  defendants  or 
their  servants,  by  any  neglect  in  affording  assistance,  or 
from  unnecessary  delay,  keep  or  detain  any  barge  or  baiges 
beyond  four  clear  working  days  in  unloading,  then  and  in 
such  case  the  defendants  should  pay  or  cause  to  be  paid 
to  the  plaintiff  demurrage  for  the  detention  aforesaid  at 
and  after  the  rate  of  5».  per  day,  day  by  day  as  the  same 
might  become  due  and  owing :  And  for  the  consideratioBS 
aforesaid  the  defendants  did  thereby  agree  with  the  plain- 
tiff, his  heirs,  executors,  and  administrators,  to  pay  him  or 
them  at  the  rate  of  6d.  per  ton  for  all  such  coals  so  con- 
veyed by  him  as  aforesaid,  and  also  to  provide  good  and 
sufficient  berths  and  moorings  for  the  loaded  craft :  Mntnal 
promises :  Averment,  that,  although  the  plaintiff  had  al- 
ways from  the  time  of  the  making  of  the  said  agreement, 
performed  and  fulfilled  the  same  [in  all  things]  on  his  psrt 
according  to  the  tenor  and  effect,  true  intent,  and  meaning 
thereof,  and  did  upon  the  making  of  the  said  agreement 
find,  and  had  always  from  the  making  of  the  said  agree- 
ment until  the  breach  of  the  said  agreement  thereinafter 
mentioned  found,  and  still  was  ready  and  willing  to  find, 
and  still  had  in  perfect  readiness  in  that  behalf,  the  same 
being  at  his  own  proper  costs,  good  and  sufficient  baizes, 
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the  same  being  tight,  staunch,  substantial,  and  in  every  1842. 
way  fit  for  the  conveyance  of  all  the  said  coals  of  the  de- 
fendants mentioned  in  the  said  agreement  dry  and  in  good 
condition  which  were  after  the  making  of  the  said  agree- 
ment to  be  conveyed  in  manner  and  form  as  in  the  said 
agreement  was  mentioned,  and  had  always  been  ready  and 
willing  and  still  was  ready  and  willing  to  convey  the  said 
coals  in  manner  and  form  and  upon  the  said  terms  and 
conditions  in  that  behalf  in  the  said  agreement  men- 
tioned, for  the  said  space  of  three  years  in  the  agreement 
mentioned — of  all  which  said  several  premises  the  defend- 
ants had  always  from  the  making  of  the  said  agreement 
hitherto  had  notice ;  and  although  the  defendants  did  em- 
ploy the  plaintiff  in  conveying  the  said  coals  in  manner 
and  form  and  upon  the  said  terms  and  conditions  in  that 
behalf  in  the  said  agreement  mentioned,  for  a  certain  part 
of  the  said  space  of  three  years  in  the  said  agreement 
mentioned,  to  wit,  from  the  making  of  the  said  agreement 
until  the  15th  day  of  September,  1840;  and  although  the 
defendants  had  at  the  breach  of  the  agreement  thereinafter 
mentioned,  and  from  thence  until  the  commencement  of 
this  action,  divers  large  quantities  of  coal  in  and  on  board  of 
their  said  vessels  in  the  Fool  of  the  said  river,  which  were 
to  be  conveyed  from  thence  to  the  works  of  the  defendants 
at  Millbank,  and  which  they  caused  to  be  conveyed  thereto, 
but  not  by  the  plaintiff  or  in  his  barges,  and  which  might, 
aod  but  for  the  breach  of  agreement  thereinafter  men- 
tioned would,  have  been  conveyed  by  the  plaintiff  in  his 
said  baizes  in  manner  and  form  and  upon  the  terms  and 
conditions  in  the  said  agreement  mentioned :  Yet  the  de-  Bremcb. 
fendants,  not  regarding  their  said  promise  and  undertaking 
in  that  behalf,  did  not  nor  would  employ  the  plaintiff  in 
conveying  their  said  coal  in  manner  and  form  and  upon 
the  terms  in  that  behalf  in  the  said  agreement  mentioned 
for  the  whole  of  the  time  in  the  said  agreement  mentioned, 
to  wit,  for  the  said  space  of  three  years,  although  requested 
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1842.  by  the  plaintiff  so  to  do^  to  wit,  on  the  16th  September, 
1840 ;  but,  on  the  contrary  thereof,  afterwards,  and  Umg 
before  the  said  space  of  three  years  firom  the  date  of  the 
said  agreement  had  expired,  to  wit,  on  the  16th  Septem- 
ber, 1840^  wrongfully  refused  to  employ  the  plaintiff  in 
conveying,  or  to  permit  and  suffer  the  plaintiff  to  continue 
conveying  the  said  coal  of  the  defendants  in  and  on  board 
ihe  said  skg)9  of  the  drfendanU  in  the  Pool  of  the  said 

*  river,  in  manner  and  form  and  upon  the  terms  and  condi- 

tions in  that  behalf  in  the  said  agreement  mentioned,  and 
then  wholly  hindered  and  prevented  the  plaintiff  from  so 
doing,  and  had  continued  to  refuse  and  still  did  refuse  to 
employ  the  plaintiff  in  conveying  or  to  permit  and  snfier 
him  the  plaintiff  to  continue  conveying  the  said  coals  of 
the  defendants  in  manner  and  form  and  upon  the  terms 
and  conditions  in  that  behalf  mentioned,  or  to  permit  and 
suffer  the  plaintiff  to  perform  and  complete  the  said  pro- 

Spcciai  da-        mise  and  undertaking  on  his  part  to  be  performed :  By 

™*^'  means  whereof  he  the  plaintiff  had  lost  and  been  deprived 

of  divers  great  gains  and  profits  which  would  otherwise 
have  arisen  and  accrued  to  him  the  plaintiff  from  con- 
tinuing to  convey  the  said  coal  in  manner  and  form  and 
upon  the  terms  and  conditions  in  that  behalf  in  the  said 
agreement  mentioned,  and  firom  the  completion  of  the 
said  agreement ;  and  he  the  plaintiff  had  been  put  to  and 
incurred  great  expenses,  to  wit,  500/.,  in  fitting  up,  build- 
ing, altering,  repairing,  and  obtaining  divers,  to  wit,  forty 
barges  for  the  purpose  of  performing  and  completing  the 
said  agreement,  the  same  being  fit,  proper,  and  in  every 
way  sufficient  for  the  conveyance  of  the  coals  of  the  de- 
fendants for  the  said  space  of  three  years,  in  manner  and 
form  in  that  behalf  in  the  said  agreement  mentioned,  and 
which  said  barges  were  then  of  little  or  no  value  or  use 
whatever  to  the  plaintiff;  and  the  plaintiff  was  and  is 
otherwise  damnified. 

Second  ooimt.        The  secoud  count  stated  that  theretofore,  to  wit,  on  tbe 
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22ndMarch^  ISSO^byacertainotheragreementmadebyand         1842. 
between  the  plaintiff  and  the  defendants,  in  consideration  "*     ^ 

Hubert 

that  the  plaintiff,  at  the  request  of  the  defendants,  undertook  o. 

and  promised  to  lighter  coals  for  the  defendants  firom  the 
side  of  certain  ships  in  the  Fool  of  the  river  Thames  to  the 
defendants'  wharf  at  the  Thames  Bank,  Vauxhall  Bridge, 
for  three  years,  for  6d,  per  ton,  the  defendants  undertook 
and  promised  to  employ  the  plaintiff  to  lighter  coals  for  the 
defendants  from  the  side  of  certain  ships  in  the  Pool  of  the 
river  Thames  to  the  defendants'  wharf  at  the  Thames  Bank, 
Vauxhall  Bridge,  for  three  years,  for  6d.  per  ton :  Mutual 
promises:   Averment,  that,  although  the  plaintiff  had  al- 
ways firom  the  time  of  the  making  of  the  said  agreement 
performed  and  fulfiUed  the  same  [in  all  things]  on  his  part 
to  be  performed  and  fulfilled  according  to  the  tenor  and 
effect,  true  intent  and  meaning  thereof;  and  the  plaintiff 
had  always  been  willing  and  ready  and  still  was  willing  and 
ready  to  lighter  the  said  coals  for  the  defendants  firom  the 
side  of  the  said  ships  in  the  Fool  of  the  river  Thames  to  the 
place  aforesaid,  for  the  said  space  of  three  years  in  the  said 
agreement  mentioned,  upon  the  terms  in  the  said  agree- 
ment mentioned — of  all  which  said  premises  the  defendants 
had  always  firom  the  making  of  the  said  agreement  hitherto 
had  notice;  and  although  the  defendants  did  employ *the 
plaintiff  in  conveying  the  said  coals  for  the  defendants  for 
a  certain  part  of  the  said  space  of  three  years  in  the  said 
agreement  mentioned,  to  wit,  from  the  time  of  the  making 
of  the  said  agreement  imtil  the  16th  September,  1840; 
and  although  the  defendants  had  at  the  breach  of  agreement 
thereinafter  mentioned,  and  from  thence  until  the  com- 
mencement of  the  suit,  divers  large  quantities  of  coal  in 
and  on  board  other  of  the  said  ships  in  the  Pool  of  the  said 
river  which  were  to  be  conveyed  firom  thence  to  the  place 
aforesaid,  and  which  the  defendants  caused  to  be  conveyed 
thereto,  but  not  by  the  plaintiff,  and  which  might  and  but 
for  the  breach  of  the  said  agreement  thereinafter  mentioned 
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Third  and 
fourth  coudU. 


First  pi 


Second  plea. 


would  have  been  ooiiTeyed  thereto  by  the  plaintiff  in  man- 
ner and  form  as  in  the  said  agreement  in  that  behalf  men- 
tioned :  Tet  the  drfendants,  not  r^arding  their  said  pro- 
mise and  nndertaldng  in  that  behalf,  did  not  nor  would 
employ  the  plaintiff  in  lightering  the  said  coals  for  the  de- 
fendants firom  the  side  of  the  said  ships  lying  in  the  said 
Pool  to  the  place  aforesaid,  in  manner  and  form  in  the 
said  agreement  in  that  behalf  mentioned  for  the  whole  of 
the  said  space  of  time  in  the  said  agreement  mentioned,  to 
wity  for  the  said  space  of  three  years,  although  requested 
by  the  plaintiff  so  to  do,  to  wit,  on  the  16th  Septemb^, 
1840;  but,  on  the  contrary  thereof,  afterwards,  and  long 
before  the  said  space  of  three  years  firom  the  date  of  the 
said  agreement  had  expired,  to  wit,  on  the  16th  Septem- 
ber, 1840,  wrongfully  refused  to  employ  the  plaintiff  in 
lightering  or  to  permit  or  suffer  the  plaintiff  to  continue 
lightering  coals  for  the  defendants  in  manner  and  form 
as  in  the  said  agreement  in  that  behalf  mentioned,  and 
then  wholly  hindered  and  prevented  the  plaintiff  from  ao 
doing,  and  had  continued  to  retase  and  still  did  refuse  to 
employ  the  plaintiff  in  lightering  or  to  permit  and  suffer 
the  plaintiff  to  continue  lightering  the  said  coals  for  the 
defendants  in  manner  and  form  in  the  said  agreement  in 
that  behalf  mentioned,  or  to  permit  and  suffer  the  plaintiff 
to  perform  and  complete  the  said  promise  and  undertaking 
on  his  part  to  be  performed :  by  means  whereof  the  plain- 
tiff had  lost  and  been  deprived  of  divers  great  gains  and 
profits  which  he  otherwise  would  have  made  and  had. 

There  was  also  a  count  for  lighterage,  and  a  count  for 
money  found  due  upon  an  account  stated. 

The  defendants  pleaded — first,  as  to  the  first  and  second 
counts,  non  assumpsit. 

Secondly — to  the  first  count — that  the  plaintiff  was  not 
always  ready  and  willing  to  convey  the  coals  of  the  defend- 
ants in  manner  and  form  and  upon  the  terms  in  the  said 
agreement  in  the  first  count  mentioned  in  that  behalf  con- 
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tained,  for  the  said  space  of  three  years  in  that  agreement        1842. 
mentioned,  in  manner  and  form  as  in  the  first  count  in      "TT^' 

'  HUBKRT 

that  behalf  was  alleged ;  concluding  to  the  country.  v. 

Thirdly — to  the  first  count — that  the  defendants  always 
from  the  time  of  making  the  said  promise  of  the  defendants  Third  plea. 
in  the  said  first  count  mentioned  did  employ  the  plaintiff 
in  conveying^  and  did  permit  and  suffer  the  plaintiff  to 
convey  by  water  all  coal  belonging  to  the  defendants  from 
their  vessels  lying  in  the  Pool  of  the  said  river  Thames  to 
their  said  works  in  the  first  count  in  that  behalf  mentioned^ 
according  to  the  tenor  and  effect,  true  intent  and  meaning 
of  the  said  agreement  and  their  said  promise  in  that  count 
mentioned ;  without  this  that  they  the  defendants  at  the 
time  of  the  supposed  breach  of  the  said  agreement  in  that 
count  in  that  behalf  mentioned,  and  from  thence  until  the 
commencement  of  the  action,  had  lai^e  quantities  of  coal 
in  and  on  board  of  their  vessels  in  the  Pool  of  the  said 
river  Thames,  which  were  to  be  conveyed  from  thence  to 
the  said  works  of  the  defendants  in  that  count  mentioned, 
and  which  they  caused  to  be  conveyed  thereto,  but  not  by 
the  plaintiff,  and  which  might  and  but  for  the  said  supposed 
breach  of  the  said  agreement  would  have  been  conveyed 
by  the  plaintiff  in  his  said  barges,  in  manner  and  form  as 
in  the  said  first  count  in  that  behalf  was  alleged;  conclud- 
ing to  the  country. 

Fourthly — ^to  the  first  count — ^that  the  defendants  al-  Fourth  piet. 
ways  firom  the  time  of  making  their  said  promise  in  the 
said  first  count  mentioned  until  the  commencement  of  the 
snit,  employed  the  plaintiff  in  conveying,  and  suffered  and 
permitted  the  plaintiff  to  convey  by  water  all  their  coal 
from  their  vessels  lying  in  the  Pool  of  the  said  river  to  their 
said  works  in  the  said  first  count  in  that  behalf  mentioned, 
according  to  the  tenor  and  effect,  true  intent  and  meaning 
of  the  said  agreement  and  their  said  promise  in  that  count 
mentioned ;  without  this  that  they  the  defendants  refused 
to  employ  the  plaintiff  in  conveying,  or  to  permit  and  suf- 
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fer  the  plaintiff  to  contiDne  to  convey  their  coal  in  and  on 
baud  their  ships  in  the  Pool  of  the  said  river  in  mnnner 
and  form  and  upon  the  terms  and  conditions  in  that  be* 
half  in  the  said  agreement  mentioned,  and  hindered  and 
prevented  the  plaintiff  from  so  doing,  and  continned  to 
refuse  to  employ  the  pliuntiff  in  conveying  or  to  permit 
and  anffer  the  pluntiff  to  continue  conv^ing  thdrnid 
coals  in  manner  and  form  and  npon  the  terms  and  condi- 
tions in  the  said  agreement  in  that  behalf  mentioned;  or 
to  permit  and  suffer  the  plaintiff  to  perform  and  complete 
his  said  promise  and  undertaking  on  hia  part  to  be  per- 
formed, in  manner  and  form  as  in  the  said  first  count  in 
that  behalf  was  alleged ;  condnding  to  the  coontry. 

Fifthly — to  the  second  count — that  the  plaintiff  was  not 
always  ready  and  willing  to  lighter  the  coals  for  the  defend- 
ants from  the  side  of  the  said  ships  in  the  Pool  of  the  said 
river  Thames  to  the  said  place  in  the  said  second  count  in 
that  behalf  mentioned,  and  upon  the  terms  mentioned  in 
the  said  agreement  in  that  count  mentioned,  in  manner 
and  form  as  in  that  count  in  that  behidf  was  alleged ;  con- 
cluding to  the  country. 

Sixthly — to  the  second  count — ^that  the  defendant  sl- 
ways  firom  the  time  of  making  their  said  promise  in  Ae 
said  second  count  mentioned  until  the  commencement  of 
the  suit  employed  the  plaintiff  in  lightering  and  suffered 
and  pennitted  him  to  lighter  all  tbeir  coals  from  the  tide 
of  tbeir  ships  in  the  Pool  of  the  ssid  river  to  their  tud 
wharf  at  the  Thames  Bank,  Vanzball  Bridge  aforesaid, 
according  to  the  tenor  and  effect  of  the  said  agreement  and 
tbeir  said  promise  in  the  said  second  count  mentioned; 
without  this  that  they  the  defendants  had,  at  the  time  of 
the  supposed  breach  of  agreement  in  the  said  second  coont 
in  that  behalf  mentioned,  and  firom  thence  nntil  the  com- 
mencement of  the  suit,  diven  large  quantities  <rf  coal  in 
and  on  board  the  said  ahipa  in  the  Pool  of  the  aaid  riva 
which  were  to  be  conveyed  from  thence  to  the  place  in 
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that  behalf  aforesaid^  and  which  the  defendants  cansed  to         i842. 
be  conveyed  thereto^  but  not  by  the  plaintiff^  and  which      ^JJJ^I^^ 
might  and  but  for  the  said  supposed  breach  of  agreement  v. 

would  have  been  conveyed  thereto  by  the  plaintiff  in  man- 
ner and  form  as  in  the  said  agreement  in  that  behalf 
mentioned,  in  manner  and  form  as  in  the  said  second 
count  in  that  behalf  was  alleged ;  concluding  to  the  country. 

Seventhly — ^to  the  second  count — ^that  the  defendants  SeTenth  piet. 
always  from  the  time  of  making  their  said  promise  in  the 
said  second  count  mentioned,  until  the  commencement  of 
the  suit,  employed  the  plaintiff  in  lightering  and  suffered 
and  permitted  the  plaintiff  to  lighter  all  their  coal  from 
their  vessels  in  the  Pool  of  the  said  river  to  their  said 
wharf,  according  to  the  tenor  and  effect,  true  intent,  and 
meaning  of  the  said  agreement  and  their  said  promise  in 
the  said  second  count  mentioned  j  without  this  that  they 
the  defendants  refused  to  employ  the  plaintiff  in  lightering 
and  suffer  the  plaintiff  to  continue  lightering  coals  for  the 
defendants  in  manner  and  form  as  mentioned  in  the  said 
agreement  in  that  count  in  that  behalf  mentioned,  and 
hindered  and  prevented  the  plaintiff  from  so  doing,  and 
continued  to  refuse  to  employ  the  plaintiff  in  lightering, 
or  to  permit  and  suffer  the  plaintiff  to  continue  lightering 
the  said  coals  for  the  defendants,  in  manner  and  form  in 
the  said  agreement  in  that  behalf  mentioned,  or  to  permit 
and  suffer  the  plaintiff  to  perform  and  complete  the  said 
promise  and  undertaking  on  his  part  to  be  performed,  in 
manner  and  form  as  in  the  said  second  count  in  that  be- 
half was  alleged ;  concluding  to  the  country. 

As  to  the  third'  and  fourth  counts  the  defendants  paid  Eighth  plea, 
into  court  the  sum  of  85/.  I7s.  6tf.,  alleging  that  the  plain- 
tiff had  not  sustained  damages  to  a  greater  amount  in  re- 
spect of  the  causes  of  action  in  those  counts  mentioned ; 
which  sum  the  plaintiff  took  out  of  court,  joining  issue  as 
to  the  other  pleas. 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings 
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1842. 


Agreement  of 
25th  March, 
1839. 


at  Westminster  after  last  Trinity  Term.  The  plaintiff  was 
a  lighterman  carrying  on  his  business  at  Millbank  Street, 
Westminster :  the  defendants  were  directors  of  The  Equit- 
able Gas-Light  and  Coke  Company.  Prior  to  the  date  of 
the  contract  declared  on.  The  Equitable  Gas-Light  Com- 
pany were  in  the  habit  of  purchasing  coals  at  Newcartle- 
upon-iyne,  and  conveying  them  thence  in  vesseb  char- 
tered  by  them  for  that  purpose  to  the  Pool  of  the  mer 
Thames,  from  which  place  they  were  carried  to  the  pre- 
mises of  the  company  at  Thames  Bank  Wharf,  Yaoxhall 
Bridge,  by  lightermen  employed  by  them.  At  a  meeting 
of  the  directors  on  the  12th  March,  1839,  it  was  resolved 
that  an  advortizement  should  be  inserted  in  The  Moining 
Advertiser  for  tenders  ''  for  conveying  the  company's  coab 
from  ships  in  the  Pool  to  their  works  at  Thames  Bank 
Wharf,  for  three  years  from  Lady-Day  then  next''  The 
advertizement  was  inserted  accordingly,  and  the  plaintiff 
made  a  tender  at  6d.  per  ton,  which  was  accepted  by  the 
company,  the  directors  of  which  resolved,  at  a  meeting  of 
the  26th  March,  1839,  that  the  plaintiff  "  be  appointed 
lighterman  to  the  company  for  the  term  of  three  yean,  at 
6d.  per  ton,  his  account  to  be  sent  in  and  settled  quar- 
terly." An  agreement  was  afterwards  prepared  by  the 
secretary  of  the  company  and  submitted  to  the  directon 
for  approval;  and  they,  after  making  some  alterations 
therein,  caused  it  to  be  sent  to  the  plaintiff.  The  minute 
of  this  transaction  in  the  company's  books  was  as  follows : 
''2nd  April,  1839.  The  agreement  between  the  com- 
pany and  Mr.  Thomas  Hubert  for  conveying  our  ooab 
from  ships  in  the  Pool  to  Thames  Bank  Wharf  for  a  period 
of  three  years,  was  read  and  approved,  and  a  fair  copy 
thereof  directed  to  be  forwarded  to  Mr.  Hubert."  The 
agreement  so  sent  was  as  follows : — 

*'  Articles  of  agreement  made,  concluded,  and  fully 
agreed  upon  this  25th  day  of  March,  1839,  between  Thomas 
Hubert,  of  Millbank  Street,  in  the  tity  of  Westminster, 
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lightennan^  of  the  one  part,  and  Edmund  Treherne,  Wal-  1842. 
ter  Hawkins,  and  Nathaniel  Saxon,  trustees  and  directors 
of  The  Equitable  Gas-Light  and  Coke  Company,  of  the 
other  part :  Whereas  the  said  T.  Hubert  has  agreed  with 
the  said  E.  Treherne,  W.  Hawkins,  and  N.  Saxon,  acting 
herein  on  behalf  of  The  Equitable  Gas-Light  and  Coke 
Company,  to  convey  by  water  coal  belonging  to  the  said 
company  from  their  vessels  lying  in  the  Pool  of  the  rivet 
Thames  to  their  works  at  Millbank  for  three  years  from 
the  date  of  these  presents,  upon  such  terms  and  conditions 
as  are  hereinafter  mentioned :  Now,  these  presents  witness, 
that,  in  consideration  of  the  sum  of  6d.  per  ton  for  each 
and  every  ton  of  coals  conveyed  by  the  said  T.  Hubert  to 
the  said  company's  works  as  aforesaid,  the  said  T.  Hu- 
bert, for  himself,  his  executors  and  administrators,  doth 
covenant,  promise,  and  agree  to  and  with  the  said 
E.  Treherne^  W.  Hawkins,  and  N.  Saxon,  acting  herein  as 
aforesaid,  or  their  successors  and  assignees,  in  manner 
following,  that  is  to  say,  that  he  the  said  T.  Hubert,  his 
heirs,  executors^  or  administrators,  shall  and  will  forthwith, 
at  his  or  their  own  proper  costs  and  charges,  find  or  cause 
to  be  found  good  and  suflScient  barges,  tight,  staunch,  sub- 
stantial, and  in  every  way  fit  for  the  conveyance  of  the 
said  coal  as  aforesaid  dry  and  in  good  condition ;  and  that 
the  said  T.  Hubert  receiving  notice  in  writing  from  the 
broker  or  other  person  on  behalf  of  the  company  of  the 
arrival  of  any  of  the  company^s  vessels  laden  as  aforesaid, 
and  of  the  place  of  mooring  in  the  Pool  of  every  such 
vessel,  he  shall  proceed  to  discharge  such  vessel,  at  the 
rate  of  not  less  than  forty-nine  tons  per  day,  the  following 
working  day  from  the  receipt  of  such  notice  to  be  con- 
sidered the  first  day  of  such  ship's  time ;  the  said  T.  Hu- 
bert to  be  answerable  for  all  loss  or  damage  that  may 
occur  from  the  time  of  taking  in  the  coals  alongside  the 
vessel  until  safely  delivered  at  the  company's  wharf: 
And,  further,  that  the  said  T.  Hubert  shall  upon  all  occa« 
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1842.  ^  sions  report  by  letter  to  the  secretary  or  other  penon  ap- 
pointed by  the  said  company  the  condition  of  the  cai^  of 
each  vessel  when  delivered.  It  is  farther  agreed  that  any 
dispatch  money  or  other  fee  or  gratuity  given  by  the 
owners  of  the  said  vessels^  the  said  T.  Hubert^  his  execu- 
tors and  administrators^  to  have  and  receive  for  his  and 
their  own  use  and  benefit :  but,  in  all  cases  where  the  said 
vessels  shall  be  detained  longer  than  the  time  limited  in 
their  respective  charters  by  or  through  the  neglect  or  de- 
fault of  the  said  T.  Hubert,  his  heirs,  executors,  and  ad- 
ministrators, then  and  in  that  case  the  said  T.  Hubert, 
his  heirs,  executors,  and  administrators,  shall  be  answerable 
and  accountable  to  the  said  company  for  any  claim  or 
claims  for  demurrage  made  and  recovered  by  the  owners  of 
the  said  vessel  or  vessels,  provided  such  charter  shall  not 
exceed  the  aforesaid  rate  of  forty-nine  tons  per  day:  and, 
should  The  Equitable  Oas-Light  Company  or  their  ser- 
vants, by  any  neglect  in  affording  assistance,  or  from  un- 
necessary delay,  keep  or  detain  any  barge  or  bai^ea  beyond 
four  dear  working  days  in  unloading,  then  and  in  such 
case  the  said  company  shall  pay  or  cause  to  be  paid  to  the 
said  T.  Hubert  the  demurrage  for  the  detention  aforesaid 
at  and  after  the  rate  of  5s.  per  day,  day  by  day  as  the  same 
may  become  due  and  owing :  And,  for  the  considerations 
aforesaid,  the  said  E.  Treheme,  W.  Hawkins,  and  N.  Sax- 
on, do  hereby,  on  behalf  of  the  said  company,  agree  with 
the  said  T.  Hubert,  his  heirs,  executors,  and  adminiir 
trators,  to  pay  him  or  them  at  the  rate  of  6d,  per  ton 
for  all  such  ooal  so  conveyed  by  him  as  aforesaid,  and  abo 
to  provide  good  and  sufficient  berths  and  moorings  for  the 
loaded  craft :  And  for  the  due  performance  of  this  agree- 
ment each  of  the  said  parties  hereto  bindeth  himself  and 
themselves  unto  the  other  and  others  of  them  by  these 
presents.    As  wiiness  our  hands '' — 

This  agreement  was  not  signed  by  either  party :  nor  was 
there  any  other  evidence  to  shew  that  it  was  intended  to 
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be  delirered  out  as  a  complete  agreement,  or  of  any  autho-        1842. 
rity  in  the  secretary  so  to  deliver  it  out,  except  the  resolu-       hobbrt 
tion  of  the  2nd  April  above  set  forth.    The  agreement  was      _   v- 
acted  upon  until  the  12th  September,  1840,  when  the  com- 
pany, having  entered  into  a  contract  with  Messrs.  Reid  of 
Newcastle-upon-Tyne,  for  the  supply  of  coals,  to  be  de- 
Iwered  at  their  works  at  Yauxhall  Bridge,  at  a  certain  price 
per  ton,  including  all  chaxges  (lighterage,  &c.),  ceased  to 
employ  the  plaintiff  as  their  lighterman.    The  action  was 
conmienced  on  the  31st  October,  1840,  between  which  day 
of  the  12th  September  preceding  there  was  no  proof  of 
more  than  one  cargo  of  coal  having  been  conveyed  from 
the  Pool  to  the  company's  premises. 

The  plaintiff  claimed  to  be  entitled  to  damages  for  the 
presumed  loss  of  profits  during  the  whcde  period  covered 
by  the  contract,  and  also  to  recover  the  costs  incurred  by 
him  in  altering  his  barges  for  the  more  convenient  car* 
riage  of  the  defendants'  coals. 

On  the  part  of  the  defendants  it  was  objected,  that,  the 
contract  being  one  that  was  not  to  be  performed  within 
the  year,  it  vas  necessary  that  it  should  be  in  writing  and 
signed  by  the  parties  to  be  charged  thereby,  or  by  their 
agents  lawfully  authorised,  to  satisfy  the  statute  of  frauds ; 
and  further  that  there  had  been  no  breach  of  the  agree- 
ment, inasmuch  as  it  did  not  appear  that  the  company 
possessed  any  vessels,  or  that  they  were  the  owners  of  any 
coal  under  the  oontract  with  Messrs.  Reid  until  it  actually 
reached  their  premises  at  Millbank ;  and  that,  at  all  events, 
the  plaintiff  was  not  entitled  to  recover  the  costs  of  alter* 
ing  his  barges. 

The  learned  judge  said,  that,  in  his  opinion,  the  sub- 
stantial meaning  of  the  agreement  was,  that  the  plaintiff 
should  have  the  lighterage  of  all  coals  brought  into  the 
Pool  to  be  carried  to  and  consumed  at  the  company's 
works.  And  he  desired  the  jury,  in  estimating  the  da- 
mages, to  consider  what  loss  of  profit  the  plaintiff  had  sus- 
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tained  by  being  depriFed  of  the  lighterage  of  coals  under 
the  contract  betiveen  the  12th  September,  1840,  the  day 
on  which  he  had  notice  to  discontinue,  and  the  commence- 
ment of  the  action — the  Slst  October. 

The  jury  returned  a  verdict  for  the  plaintiff,  damagei 
150/. 


Bonipas,  Serjeant,  in  Michaelmas  Term  last,  pursuant  to 
leave  reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to 
enter  a  nonsuit,  or  for  a  new  trial  on  the  ground  that  the 
damages  were  excessive. — He  submitted,  that,  the  agree- 
ment not  being  to  be  performed  within  one  year,  a  signs- 
ture  by  the  parties  to  be  charged  was  requisite  (19) ;  and 
that  the  case  did  not  fall  within  the  principle  otSaundersw 
V.  Jackson,  2  Bos.  &  Pul.  233,  and  Schneider  v.  Norris,  i 
M.  &  S.  286,  where  the  circumstance  of  the  names  of  the 
vendors  appearing  in  print  on  a  bill  of  parcels,  coupled 
with  the  fact  of  the  name  of  the  purchaser  and  other  par- 
ticulars being  written  thereon  by  them  or  by  an  agent  au- 
thorized by  them,  was  held  to  be  a  sufficient  signing  to 
charge  them  with  the  contract :  and  he  relied  on  Sdig  t. 
Selby,  3  Meriv.  2,  where  it  was  held  that  a  letter  from  a 
mother  to  her  son,  beginning  "  My  Dear  Robert,''  and 
concluding  "  Your  affectionate  Mother,''  was  not  signed 
so  as  to  constitute  a  binding  agreement  on  the  part  of  the 
mother  within  the  intent  of  the  statute  of  frauds — it  not 
being  enough  to  identify;  there  must  be  a  signing,  i.e. 
either  an  actual  signature  of  the  name,  or  something  w- 
tended  by  the  writer  to  be  equivalent  to  a  signature :  and 


(19)  The  words  of  the  4th  sec- 
tion of  the  29  Car.  2,  c.  3,  so  far 
as  they  affect  the  present  question, 
are— that  no  action  shall  be  brought 
"  upon  any  agreement  that  is  not 
to  be  performed  within  the  spacQ 
of  one  year  from  the  making  there- 
of,   unless   the    agreement    upon 


which  such  action  shall  bebrougiit, 
or  some  memorandum  or  note 
thereof,  shall  be  in  writing  in^ 
signed  by  the  party  to  be  chsi]^ 
therewith,  or  some  other  penoa 
thereunto  by  him  lawfofly  aotbo- 
rized." 
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Sir  W.  Grant,  M.  R.,  said :  "  There  may  be  in  the  instru*  1842. 
ment  a  very  sufficient  description  to  answer  the  purpose  of  HuBERt 
identification,  without  a  signing,  that  is^  without  the  party 
having  either  put  his  name  to  it  or  done  some  other  act 
intended  by  him  to  be  equivalent  to  the  actual  signature 
of  his  name — such  as,  a  person  unable  to  write  making 
his  mark.  But  it  was  never  said,  because  you  may  identify 
the  writer,  therefore  there  is  a  signature  within  the  mean- 
ing of  the  statute.  If  so,  the  word  '  I '  or  '  me  ^  would  be 
enough,  provided  you  can  prove  the  handwriting.''  The 
learned  Seijeant  further  submitted  that  there  being  no 
evidence  to  shew  that  the  defendants  were  owners  of  any 
coal  the  lighterage  of  which  the  plaintiff  was  deprived  of 
(the  coals  delivered  to  them  under  the  contract  with  the 
Messrs.  Reid  not  becoming  the  property  of  the  company 
until  its  actual  delivery  at  their  works),  there  was  no 
proof  of  any  breach  of  the  contract :  and  that  the  damages 
were  evidently  assessed  upon  an  erroneous  principle,  and 
not  upon  that  to  which  the  learned  judge  in  his  summing 
up  invited  the  attention  of  the  jury. 

ChanneU  and  Skee^  Serjeants,  now  shewed  cause. — In 
order  to  constitute  a  valid  agreement  within  the  4th  sec- 
tion of  the  statute  of  frauds,  it  is  not  necessary  that  there 
should  be  any  formal  signature :  it  is  enough  if  the  names 
of  the  parties  to  be  charged  are  found  therein,  inserted 
either  by  themselves  or  by  some  person  authorized  by 
them.  Here,  the  names  of  the  defendants  are  found  in 
the  agreement,  the  agreement  being  in  the  handwriting  of 
the  secretary  of  the  company,  their  authorized  agent ;  and 
consequently  all  the  requisites  of  the  statute  are  complied 
with.  [Tlndal,  C.  J.— The  difficulty  is,  that  the  agree- 
ment  is  insensible  without  signature  in  the  ordinary  way : 
it  concludes  ''as  witness  our  hands,''  shewing  that  the 
signatures  of  the  parties  were  intended  to  follow.]  The 
agreement  wni  delivered  out  as  a  complete  agreement,  and 


B02  IN  THE  COMMON  TIM  AS, 

1842.  acted  opon  for  a  period  of  eighteen  months.  It  is  not  ne* 
eessary  that  the  signatiire  shoidd  be  at  the  foot  of  the  in- 
stmment^  or  that  it  should  even  be  in  writing — Sinrndermn 
r.  Jackmm,  2  B.  &  P.  238;  Schneider  v.  Norrie,  2  M.  &:  S. 
286.  In  Jokmon  r.  Doigmm,  2  M.  &  Welsby,  G5S,  tlie 
trayeUer  of  the  plaintiffs,  hop  merchants  in  London,  sgreed 
with  the  defendant,  at  Leeds,  for  the  sale  to  him,  by  sam- 
ple, of  a  quantity  of  hops.  The  defendant  wrote  in  his 
own  book,  which  he  kept,  the  following  menKmmdum:— 
"Leeds,  19th  October,  1836.  Sold  John  Dodgson  (the 
defendant)  27  pockets  Playsted,  1836,  Sussex,  at  103s. 
The  bnlk  to  answer  the  sample.  4  pockets  Selme,  Beck- 
I^'s,  at  958.  Samples  and  invcnce  to  be  sent  per  Rock* 
ingham  coach.  Payment  in  bankers'  [draft]  at  two 
months.''  This  was  signed  by  the  traveller  on  behslf  of 
the  plaintiffs :  and  it  was  held  to  be  a  sufficient  memorsn- 
dum  in  writing  of  the  contract,  within  the  statute  of  firands. 
''The  statute  of  frauds,''  said  Lord  Abinger,  C.  B.,  ''re- 
quires that  there  should  be  a  note  <Hr  memorandum  <rf  the 
contract  in  writing,  signed  by  the  party  to  be  charged. 
And  the  cases  have  decided,  that,although  the  signatore 
be  in  the  beginning  or  middle  of  the  instrument,  it  is  ss 
binding  as  if  at  the  foot  of  it;  the  questi<m  being  alwsjs 
open  to  the  juiy,  whether  the  party,  not  having  signed  it 
regularly  at  the  foot,  meant  to  be  bound  by  it  as  it  stood, 
or  whether  it  was  left  so  unsigned  because  he  refused  to 
complete  it.  But,  when  it  is  ascertained  that  he  mesnt 
to  be  bound  by  it  as  a  complete  contract,  the  statute  is 
satisfied,  there  being  a  note  in  writing  shewing  the  terms 
of  the  contract,  and  recognised  by  him.  I  think  in  this 
case  the  requisitions  of  the  statute  are  ftdly  complied  with. 
The  written  memorandum  contains  all  the  terms  of  the 
contract ;  it  is  in  the  defendant's  own  handwriting,  ooih 
taining  his  name,  and  it  is  signed  by  the  plaintilb  through 
their  agent."  It  is  impossible  to  distinguish  that  esse 
from  the  present.     Suppose,  instead  of  the  three  definid- 
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antSy  the  agreement  here  had  been  with  one  only^  and  thd  1842. 
whole  had  been  in  his  handwritings  bnt  not  formally  signed, 
wonld  the  mere  circumstance  of  the  words  "  as  witness  my 
hand "  at  the  foot  destroy  the  effect  of  the  previous  inser- 
tion of  the  defendant's  name  ?  Clearly  not.  [Matde,  J,, 
referred  to  Kmght  v.  Crockford^  1  Esp.  190,  where  an 
agreement  in  the  handwriting  of  the  defendant,  begin- 
ning '*  I,  A.  B.,''  though  not  otherwise  signed  by  the 
party,  was  held  good  within  the  statute  of  frauds ;  Lord 
Chief  Justice  Eyre  saying,  that,  '^  if  it  had  appeared,  that, 
on  being  submitted  to  the  plaintiff  for  acceptance,  he  had 
hastily  snatched  up  the  agreement,  and  refused  the  de- 
fendant a  copy  of  it,  or  if  from  other  circumstances  fraud 
in  procuring  it  might  have  been  inferred,  he  would  have 
left  it  to  the  jury  to  sny  whether  it  was  intended  by  the 
defendant  at  first  to  be  a  valid  agreement  on  his  part,  or  a» 
only  containing  proposals  in  writing,  subject  to  future  re- 
vision/']— ^Then,  the  substantial  meaning  of  the  agreement 
was,  that  the  plaintiff  should  have  the  lighterage  of  all 
coals  intended  for  the  works  of  the  company :  it  was  not 
meant  to  be  limited  in  the  way  suggested.  The  agree- 
ment itself  speaks  of  the  owners  of  the  vessels  whence  the 
coah  were  to  be  brought  as  being  other  and  different  per- 
sons than  the  company. 

Bompas,  Serjeant  {Addison  was  with  him),  in  support 
of  the  role. — ^There  was  no  signed  agreement  within  the 
statute  of  frauds.  It  appeared,  that,  pursuant  to  a  reso- 
lation  of  the  board  of  directors  of  The  Equitable  Oas- 
Light  Company,  of  the  12th  March,  1839,  an  advertise- 
ment was  published  for  tenders  for  the  conveyance  of 
coals  from  vessels  in  the  Pool  to  the  company's  station  at 
Thames  Bank  Wharf,  Yauxhall  Bridge,  for  a  term  of 
three  years  from  the  25th  March  then  next ;  and  that  the 
plaintiff  sent  in  a  tender,  which  by  a  resolution  of  the 
directors,  of  the  26th  March,  was  accepted.     It  further 
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1842.        appeared  that  the  agreement  between  the  company  and 
^'^      the  plaintiff  (by  whomsoever  prepared)   was  read  and 
V.  approved  at  a  meeting  of  the  2nd  April.  1839,  and  a  hat 

copy  directed  to  be  forwarded  to  the  plaintiff;  that  the 
secretary  accordingly  transmitted  a  copy  of  the  agreement 
to  the  plaintiff  for  his  approval ;  and  that  he  returned  it 
with  some  alterations.  There  was  no  evidence  that  the 
*  directors  by  any  formal  resolution  assented  to  the  agree- 
ment as  altered.  Upon  this  state  of  facts,  two  objections 
present  themselves  to  the  validity  of  the  agreement— first, 
that  there  was  no  signature  at  all— secondly,  that  there 
was  no  evidence  of  authority  in  the  secretary  to  deliver 
Out  the  agreement  as  a  complete  and  binding  contract 
The  insertion  of  the  names  of  the  defendants  clearly  was 
not  such  a  signature  as  would  suffice :  the  form  of  the 
instrument  shews  that  the  signatures  were  intended  to 
follow.  The  ground  upon  which  the  cases  of  Saundenon 
v.  Jackson  and  Schneider  v.  Norris  proceeded  was  this, 
that  the  recognition  by  the  party  of  the  printed  name  on 
the  invoice  was  tantamount  to  a  mark  or  signature.  In 
Hamkbu  v.  Holmes,  1  P.  Wms.  770,  and  Stoker  v.  Moore, 
ib»,  in  the  notes  of  Mr.  Cox^  the  court  held  a  signing  by 
the  party  necessary,  though  the  draft  of  the  conveyance 
had  in  the  former  case  been  altered  in  the  handwriting 
of  the  purchaser,  and  in  the  latter  the  seller  had  himself 
written  instructions  for  the  renewal  of  a  lease.  These 
two  cases  are  very  nearly  in  point.  It  is  true  that  a 
signature,  if  intended  to  operate  as  a  recognition  of  the 
contract,  need  not  be  found  in  any  particular  part  of  the 
instrument :  but,  even  in  the  case  of  a  will  (20)  be&re  the 


(20)  See  Lemayne  V.  Stanley,  3  ed  to  make  it  valid  within  the 

Lev.  1,  where  it  was  held,  that,  if  statute  of  frauds, 

a  will  of  lands  (in  the  testator's  By  the  9th  section  of  the  lats 

own  handwriting)  hegin, ''  I,  John  act,  7  Will.  4  &  1  Vict,  c  26,  all 

Stanley,  make  this  my  last  will,"  wills  are  required  to  he  signed  "at 

^c,  it  need  not  be  otherwise  sign-  the  foot  or  end  thereof/* 
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recent  statute,  7  Will.  4  &  1  Yict.  c.  26,  the  will  was  }842. 
never  held  to  be  complete  without  a  signature  at  the  end, 
where  snch  mode  of  signing  evidently  appeared  to  have 
been  contemplated.  There  is  a  manifest  distinction  be« 
tween  an  authority  given  to  an  agent  to  insert  the  name 
of  a  party  in  a  draft,  and  the  giving  to  the  instrument 
that  authenticity  and  confirmation  which  the  ultimate 
signature  gives  it.  To  hold  this  to  be  under  the  circum- 
stances a  good  and  valid  signature,  would  be  letting  iu 
evidence  to  bind  the  parties  which  the  statute  designed  to 
exclude.  There  clearly  was  no  evidence  here  of  any 
.pedfic  authority  given  by  the  directow  to  the  secretary 
to  deliver  out  the  paper  in  question  as  a  valid  and  binding 
agreement,  nor  can  any  general  authority  to  that  effect 
be  inferred  from  the  nature  of  his  employment,  and  the 
character  he  filled. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  agreement  in 
question  is  not  so  signed  as  to  satisfy  the  4th  section  of 
the  statute  of  frauds.  The  statute  enacts  that  no  action 
shall  be  brought  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  wliich  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged, 
therewith,  or  some  other  person  thereunto  by  him  law- 
folly  authorized.  In  the  first  place,  I  am  not  satisfied 
that  the  agreement  declared  upon  in  this  case  bears  any 
signature  at  all.  The  names  of  the  contracting  parties 
must  of  necessity  be  mentioned  in  the  body  of  the  in- 
strument :  it  was  impossible  to  draw  it  without.  If  we 
were  to  hold  that  the  mere  introduction  in  the  agreement 
by  the  person  employed  to  prepare  it  of  the  names  of  the 
respective  parties,  constituted  a  sufficient  signature,  wc 
should  in  effect  almost  repeal  the  statute.  Suppose  an 
attorney,  pursuant  to  instructions  from  a  client  to  pre* 
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1842.  pare  an  agreement,  should  insert  therein  the  cKent's 
name,  and  deliver  a  copy  to  the  other  contracting  party, 
could  it  be  for  a  moment  contended  that  that  woald 
amount  to  such  a  signature  as  would  bind  the  client? 
Certainly  not :  and  I  am  not  aware  that  the  secretary  of 
this  company  has  in  this  respect  any  greater  authority 
than  an  attorney  would  have.  Then,  see  the  form  of  this 
agreement.  It  concludes  with  these  words,  ^'  As  witness 
our  hands  " — evidently  shewing  that  the  parties  intended 
their  names  to  be  subjoined,  and  did  not  contemplate  that 
the  insertion  of  them  in  the  body  of  the  contract  should 
be  equivalent  to  a  subsequent  formal  signature.  Samder^ 
son  V.  Jackson,  2  B.  &  P.  288,  seems  to  depend  much 
more  upon  the  letter  afterwards  written  by  the  defendants 
than  upon  the  printed  names  in  the  bill  of  parcels  (21). 
The  present  case  labours  under  a  twofold  infirmity:  in 
the  first  place,  there  is  no  signature  by  the  defendants  or 
by  an  agent  by  them  lawfully  authorized;  and  in  the 
next  place,  there  is  no  evidence  of  any  authority  in  the 
secretary  so  to  deal  with  the  instrument  as  to  make  the 
mention  of  the  defendants'  names  in  the  body  of  it  eqni- 
valent  to  actual  signature.  Much  care  is  requisite  in 
construing  the  statute  of  frauds,  otherwise  its  useful 
provisions  will  be  destroyed  by  the  advance  of  each  case 
a  little  beyond  those  which  precede  it.  I  am  of  opinion 
that  this  rule  must  be  made  absolute. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  present 
case  is  clearly  distinguishable  from  that  of  a  bill  of  parcels 
delivered  out  in  a  perfect  form.  Here,  it  neither  sapfean 
that  the  instrument  given  out  by  the  secretary  of  the 
company  to  the  plaintiff  was  intended  at  the  time  as  a 

(21)  In  the  report  of  the  case  of  Norris,  2  M.  &  S.  286,  the  name 

Saunderson  v.  Jackson,  it  does  not  of  the  purchaser  and  the  other  pai^ 

appear  by  whom  the  bill  of  parcels  ticutars  appeared  to  have  been  in 

was  written :  bat  in  Schneider  v.  the  handwriting  of  the  vendor. 
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oomplete  and  perfect  agreement,  or  that  he  was  anthori-        1842. 
sed  by  them  so  to  deliver  it  ont. 

Ebskinb,  J. — I  am  also  of  opinion  that  the  mle  for 
entering  a  nonsnit  in  this  case  must  be  made  absolute. 
It  does  not  appear  that  the  paper  produced  at  the  trial 
was  a  contract,  or  a  note  or  memorandum  of  a  contract, 
signed  by  the  parties  to  be  charged  therewith,  or  by  any 
person  authorized  by  them.  The  names  of  the  parties 
as  introduced  in  the  body  of  the  agreement  clearly  were 
not  intended  at  the  time  to  operate  as  a  signature,  but 
were  merely  inserted  to  make  the  instrument  intelligible. 
The  concluding  words,  "  As  witness  our  hands  ^'  leave  no 
room  for  doubt  tlmt  a  further  signature  was  intended.  I 
am  not  prepared  to  say,  that,  if,  after  this  agreement  had 
been  drawn  up  and  adopted  by  the  directors,  and  transr 
mitted  to  the  plaintiff  as  a  complete  agreement  by  their 
secretary,  under  their  authority,  that  would  not  have  been 
a  sufficient  adoption  of  it  so  as  to  bind  them  under  the 
statute.  But  there  is  a  total  absence  of  all  evidence  here 
to  shew  that  the  secretary  had  authority  from  the  di- 
rectors to  issue  this  document  as  a  complete  and  conclu-* 
sive  agreement.  The  only  evidence  upon  the  subject 
was^  that  the  secretary,  after  the  agreement  had  been 
prepared  and  approved  of  by  the  directors  (but  how  long 
afterwards,  or  under  what  circumstances,  does  not  appear), 
transmitted  a  fair  copy  of  it  to  the  plaintiff.  And  the 
mere  fact  that  the  plaintiff  had  been  engaged  in  light-* 
ering  coals  for  the  company  since,  carries  the  case  no 
further. 

Maulb,  J. — I  also  think  the  plaintiff  has  failed  in 
proving  the  agreement  he  charges  the  defendants  with 
Having  broken.  It  is  conceded  that  the  supposed  agree- 
ment is  one  which  the  statute  of  frauds  requires  to  be  m 
writing  and  to  be  signed.     In  such  cases  two  questions 
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1842.  arise — first,  whether  the  instrument  purports  to  be  of  the 
Hubert  character  required  by  the  statute;  and  that  is  a  question  of 
law — secondly,  whether  it  has  been  signed  by  the  party  to 
be  charged,  or  by  some  agent  lawfully  authorized;  which 
is  a  question  of  fact.  It  appears  to  me  that  this  rule 
should  be  made  absolute  on  the  first  ground,  that  is,  on 
the  ground  that  the  instrument  produced  does  not  pur- 
port to  be  an  agreement  or  note  or  memorandum  of 
an  agreement  signed  by  any  body.  It  commences: 
•'  Whereas  Thomas  Hubert  has  agreed  with  E.  Treheme, 
W.  Hawkins,  and  N.  Saxon,*'  &c. :  and  it  concludes — 
*'  As  witness  our  hands/'  Applying  one's  common  sense 
to  the  matter,  it  is  impossible  not  to  see,  not  only 
that  this  instrument  does  not  purport  to  be  signed,  bat 
that  it  does  purport  to  be  intended  to  be  signed  by  tlie 
contracting  parties.  Since  the  passing  of  the  statute  of 
frauds,  there  are  some  decisions  in  which  the  courts,  in 
their  anxiety  to  defeat  injustice,  have  a  little  stretched 
the  language  of  the  legislature.  But  all  of  them  are  distin- 
guishable from  the  present  case.  If  a  man  draw  up  an 
agreement  in  his  own  handwriting,  beginning,  "  I,  A.  B., 
agree,"  &c.,  and  there  be  no  such  words  at  the  end  as 
are  found  here,  it  may  be  that  that  is  an  agreement 
that  purports  to  be  signed  by  A.  B.  (22).  So,  in  the  case 
of  a  bill  of  parcels,  where  the  seller's  name  appears  in 
print,  and  he  fills  it  up  and  delivers  it  out  as  a  complete 
instrument,  it  may  be  that  that  purports  to  be  a  note  or 
memorandum  of  an  agreement  signed  by  the  party  within 

(22)  In  Saunderson  v.  JacksoUf  sidered  as  a  note  or  memorandum 

2  B.  &  P.  239,  Lord  Eldon  says  :  in  writing  within  the  statute.    And 

"It  has  been  decided  [Knight  v.  yet  it  is  impossible  not  to  see  that 

Crockford,  1  £sp.  190],  that,  if  a  the  insertion  of  the  name  at  the 

man  draw  up  an  agreement  in  his  banning  was  not  intended  to  be  a 

own  handwriting,  beginning,  '  I  signature,  and  that  the  p^r  wu 

A.  B.,  agree,'   &c.,  and  leave  a  meant  to  be  incomplete  until  it  was 

place  for  a  signature  at  the  bottom,  further  signed.'* 
but  never  sign  it,  it  niHy  be  con- 
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the  meaning  of  tlie  statute.    But  it  seems  to  me  that  it       .  1842. 

would  be  going  very  mucli  further  to  hold  the  agreement 

now  before   the  court  to  be  under  the  circumstances  a 

signed  agreement :   it  is  no  more  signed  than  if  it  had 

contained  words  to  this  effect — **  who  intend  to  sign  their 

respective  names  at  the  foot  hereof — ^and  no  signatures 

followed. 

Bule  absolute. 


Clutterbuck  v.  Coffin.  Friday, 

I  Jan,  2Blh, 

NDEBITATUS  assumpsit  for  work  and  labour  and  for  The  plaintiff,  at 

money  found  due  upon  an  account  stated.  the  derendant, 

Pleas — ^non  assumpsit,  and  payment.     Issue  thereon.  ho''*!*!?  '"  **** 

The  cause  was  tried  before  Maule,  J.,  at  the  Summer  agreed  to  enter 

Assizes  at  Exeter,  in  1841.    The  facts  that  appeared  in  shipascaptain't 

evidence  were  as  follow : — In  the  month   of  December,  fendint  under- 

1887,  the  plaintiff,  then  serving  as  captain's  cook  on  board  **^'"«  5®  P*y 

the  oriental  steam-ship  Liverpool,  at  Cadiz,  on  her  out-  private  wages 

ward  voyage  to  Malta,  was  engaged  by  the  defendant  to  the  government 

serve  in  the  same  capacity  on  board  her  Majesty's  brig  hfs^ratirJ'woiiid 

Trinculo,  of  which  the  defendant  was  commander,  at  the  *n^*'*«  him. 

/,^,  1  ,    ,  .  i.    ,,  The  plaintiff 

wages  of  12i,  per  annum  beyond  the  rating  of  able  seaman  having  per- 

— a  practice  which  was  proved  to  be  usual  in  the  Royal  vk"*— JsreM**^" 

Navy.     On  going  on  board  the  Trinculo,  the  plaintiff  was  t*»«^^here  wai 

rated  in  the  ship's  books  as  an  able  seaman,  but  entered  as  >ideration  to 

captain's  cook,  which  would  relieve  him  from  the  perform-  plaintiff  to 

ance  of  the  ordinary  seaman's  duty.     The  plaintiff  also  tTo'n7or"uch"" 

cooked  for  the  gun-room,  which,  it  appeared,  was  usual  on  ^'$5'* 

Qu^^t^  whe- 

board  small  vessels.    After  the  plaintiff  had  served  some  ther  in  such  a 

time,  viz.  about  the  beginning  of  August,  1838,  the  captain,  trVct  ne^edTe' 

having  ordered  his  dinner  for  5  o'clock,  the  ship  being  then  2*on  "^  dcci*r- 
at  anchor  off  Lisbon,  came  on  board  at  about  half  past  five, 
bringing  with  him  a  grey  mullet,  which  he  ordered  the 
plaintiff  to  stew  for  dinner.     The  pliuntiff  proceeded  to 
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1842.        obey  this  command,  and,  to  save  time,  the  fire  being  low^ 
Clut  tuucK   P^^  *^®  stew-pan  containing  the  fish  into  the  oven.    The 
f .  gaUant  captain,  when  the  fish  was  brought  to  table,  seat 

for  the  cook  and  reprimanded  him,  swearing  that  he  would 
flog  him ;  and  accordingly  the  plaintiff  was  in  due  coone 
"  seized  up,''  and  received  three  docen  lashes,  the  captain 
observing  whilst  the  operation  was  proceeding,  and  his 
victim  vainly  imploring  mercy—''  TU  teach  you  to  bak 
fish  instead  of  stewing  it  I''  And  when  the  ship  was  paid 
off  in  May  1841,  the  defendant  refused  to  pay  the  plaintiff 
any  portion  of  the  wages  he  bad  agreed  to  give  him,  sub- 
sequently to  the  date  of  his  punishment. 

On  the  part  of  the  defendant,  it  was  objected  that  the 
action  was  not  maintainable,  the  supposed  contract  being 
opposed  to  public  policy,  and  void :  and  the  cases  of  Els- 
worth  V.  Woolmore,  5  Esp.  84,  and  Carter  v.  Hall,  2  Stark. 
361,  were  cited. 

The  learned  judge  reserved  the  point ;  but  at  the  same 
time  observed  that  he  thought  Elsworth  v.  Waolmore  veij 
distinguishable  from  the  present  case,  and  Carter  v.  HaU 
still  more  so :  and  he  summed  up  the  evidence  to  the  jdit, 
who  returned  a  verdict  for  the  plaintiff,  damages  34/. 

WUde,  Serjeant,  in  Michaelmas  Term  last,  accordinglj 
moved  to  enter  a  nonsuit. — ^There  is  no  consideration  for 
the  defendant's  promise.  The  plaintiff,  having  entered,  and 
been  rated  in  the  ship's  books  as  captain's  cook,  was  bound 
to  render  all  his  services  in  that  capacity,  and  is  not  entitled 
as  of  right  to  claim  any  extra  wages  or  allowance.  13iere 
are  several  cases  in  which  this  doctrine  has  been  held. 
Thus,  in  Harris  v.  Watsm,  Peake,  72,  (2nd  edit.  102],  it 
was  held  that  aseaman  who  has  engaged  to  serve  on  board 
a  ship  is  bound  to  exert  himself  to  the  utmost  in  the  aer« 
vice  of  the  ship;  and  therefore  a  promise  made  by  the 
master  when  the  ship  was  in  distress,  to  pay  an  extra  som 
to  a  mariner  as  an  inducement  to  extraordinary  exertion 
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on  his  part,  was  held  void.    Lord  Kenyon  there  said :  "  If        1842. 
this  action  was  to  be  supported  it  woiild  materially  affect  clutterbuck 
the  navigation  of  this  kingdom.     It  has  been  long  since  *^- 

determined,  that,  when  the  freight  is  lost,  the  wages  are 
also  lost.  This  rule  is  founded  on  a  principle  of  policy ; 
for,  if  sailors  were  at  all  events  to  have  their  wages,  and  in 
times  of  danger  entitled  to  insist  on  an  extra  charge  on 
such  a  promise  as  this,  they  would  in  many  cases  suffer  a 
ship  to  sink  unless  the  captain  would  pay  any  extravagant 
demand  they  might  think  proper  to  make.''  [Tindal,  C.  J. 
— There,  the  promise  was  made  after  the  sailor  came  on 
board :  here,  the  plaintiff  was  induced  to  enter  by  the  pro- 
mise of  extra  pay.]  The  principle  is  still  the  same :  there 
is  no  special  contract  here  declared  on.  In  Carter  v.  HaUj 
2  Stark.  861,  it  was  held  that  a  purser's  steward  on  board 
one  of  his  Majesty's  ships  could  not  recover  wages  firom 
the  purser,  upon  an  implied  contract,  for  his  services  as 
such  on  board  the  ship.  The  circumstances  of  that  case 
very  closely  resemble  those  of  the  case  now  under  consi- 
deration. It  appeared  that  the  situation  of  purses 
steward  was  one  of  considerable  trust  and  trouble,  the 
duties  of  the  situation  consisting  chiefly  in  weighing  and  de- 
livering out  provisions  to  the  crew,  and  keeping  the  purser's 
accounts.  It  appeared  also  that  the  purser's  steward  was 
a  person  known  as  such  in  the  King's  service,  who  could 
not  be  appointed  by  the  purser  without  the  assent  of  the 
commander,  and  that  he  was  entitled  to  the  pay  of  an  able 
seaman  from  the  Crown,  but  that  he  usually  received  pay 
from  the  purser  under  a  private  contract  with  him :  and 
evidence  was  adduced  on  the  part  of  the  plaintiff,  to  shew, 
that  it  was  usual  for  the  purser  to  pay  the  purser's  steward 
at  the  rate  of  1/.  for  every  gun  by  way  of  annual  salary; 
that  the  purser  could  not  discharge  his  duty  without  the 
assistance  of  a  steward ;  and  that,  although  rated  as  a  sea«- 
nuui,  it  was  not  usual  to  call  upon  him  to  act  as  such.  It 
was  contended  on  the  part  of  the  defendant,  that,  since  the 
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1842.        purser's  steward  was  a  person  known  in  the  service,  who 
_       "  received  specific  pay  in  respect  of  his  services,  he  could  not, 

Cluttbrbuck       .  ,  . 

9.  without  a  special  contract  to  that  effect,  recover  from  the 

purser.  For  the  plaintiff  it  was  contended,  that,  since  it 
was  the  custom  for  the  purser  to  employ  such  an  agent  of 
his  own  selecting,  and  to  pay  him  at  a  certain  rate,  the  lav 
would  imply  a  contract  for  remuneration  in  the  particnlar 
case,  although  no  specific  contract  could  be  proved.  Lord 
EUenborough  said,  ''that,  at  first,  he  entertained  some 
difficulty  upon  the  point ;  but,  considering  how  very  ex- 
tensive the  operation  of  the  principle  might  be,  if  such  an 
action  could  be  supported,  and  if  a  person  receiving  a  spe- 
cific salary  from  the  Crown  in  respect  of  his  situation, 
«ould  recover  upon  an  implied  contract  for  a  remuneration 
for  his  services  from  the  officer  under  whose  immediate 
authority  he  acted,  and  that  the  purser  had  no  fund  allowed 
him  out  of  which  such  services  were  to  be  paid,  was  of 
opinion  that  the  plaintiff  must  be  nonsuited.^'  Ehworth  r. 
Woolmore,  5  Esp.  84,  was  an  action  brought  to  recover 
B  sum  of  money  claimed  by  the  plaintiff  as  gratuity  wages, 
to  which  the  intestate  was  stated  to  have  been  entitled  as 
sail-maker  on  board  the  Admiral  Gardiner,  East  India 
ship,  of  which  the  defendants  were  owners.  The  deceased 
on  entering  signed  the  ship's  articles,  in  which  he  was 
described  as  sail-maker.  The  case  which  the  plaintiff  pro- 
posed to  prove,  was,  that  the  sum  of  2L  per  month  claimed 
by  the  plaintiff  (over  and  above  the  rate  of  wages  men- 
tioned in  the  ship's  articles)  was  by  the  settled  usage  of  the 
East  India  Company's  ships  allowed  to  certain  descriptioni 
of  persons  sailing  on  board  the  India  ships,  such  as  the 
boatswain,  painter,  and  sail-maker;  and  that,  exdusive  of 
this  general  custom  and  usage,  the  defendant  Woolmore, 
who  was  ship's  husband,  had  promised  to  pay  the  deceased 
that  sum.  On  the  part  of  the  defendants  it  was,  amongst 
other  things,  contended  that  the  policy  of  the  act  [2  Oeo. 
2,  c.  86,  whidi  prescribes  the  execution  of  ships'  articles] 
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would  be  evaded^  if  by  a  sub-contract  the  sailor  was  allowed        1842. 
to  reserve  to  himself  more  than  the  articles  gave  him.   And  clutteebuck 
Lord  Alvanley  said,  *'  He  was  clearly  of  opinion  that  the       c^^ppj^,, 
plaintiff  should  be  nonsuited ;  that  the  act  was  express^ 
requiring  in  terms  that  articles  should  be  signed  by  the 
sailors;  that  it  would  be  a  fraud  on  the  rest  of  the  crew^ 
if  the  owners  were  permitted  by  a  private  contract  to  give 
more  wages  to  one  than  to  another :  he  therefore  was  of 
opinion  that  there  could  not  be  two  legal  contracts ;  that 
the  only  one  allowed  was  that  entered  into  by  articles  and 
Signed  by  faim.'^    That  is  a  distinct  recognition  of  the 
general  principle^  though  the  validity  of  one  of  the  grounds 
suggested  by  Lord  Alvanley  may  admit  of  doubt.     11  kite 
V.  Wilson,  2  B.  &  P.  116,  also  bears  strongly  upon  the 
point  now  nnder  discussion.     There,  the  plaintiff,  a  sailor, 
declared  for  wages  and  the  average  price  of  a  negro  slave 
earned  "  during  a  certain  voyage  from  the  port  of  London 
to  the  coast  of  Africa,  and  from  thence  to  the  West 
Indies : "    at  the  trial  it  appeared  that  no  mention  was 
made  in  the  articles  of  the  average  price  of  a  negro  slave ; 
and  it  was  held  that  the  contract  for  the  average  price  of 
a  negro  slave  in  addition  to  the  wages,  was  void,  not  being 
included  in  the  articles  according  to  the  2  Geo.  2,  c.  36. 
In  T7u)mpson  v.  Havelock,  1  Camp.  527,  the  circumstances 
were  as  follow: — In  April,   1800,   the  plaintiff  was   at 
Smyrna  as  captain  of  the  ship  Lord  Nelson,  of  which  the 
defendant  was  owner.     There  he  entered  into  an  agree- 
ment with  the  deputy  commissary  of  the  English  army 
in  Egypt,  to  let  the  ship  to  government  for  six  months. 
Having  stipulated  that  his  owner  should  have  40^.  per  ton 
per  month,  he  required  that  he  himself  should  be  allowed 
the  usual  primage.     The  commissary  refused  to  make  any 
allowance  by  way  of  primage,  the  freight  being  so  very 
high ;  but,  as  he  expected  great  assistance  from  the  plain- 
tiff's skill  and  activity  in  managing  the  transport  service 
in  that  quarter,  he  agreed,  that  instead  of  primage,  Cap- 
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1842.        tain  Thompson^  for  his  personal  cxotions  in  the  pablie 
CLurrBRBDCK   ^T^ce,  should  be  allowed  Is.  per  ton  per  month  upon  tbe 
•'  tonnage  of  the  Lord  Kelson.      The  plaintiff  and  the  sUp 

remained  in  the  Mediterranean  nnder  this  contract  abont 
nine  months ;  and  the  defendant  afterwards  reoeiTed  fiam 
government  the  mone7  which  they  had  thna  earned.  The 
question  was  whether  the  plaintiff  as  captain^  or  the  de- 
fendant as  owner  of  the  ship,  was  entitled  to  the  U.  per 
ton  per  month.  On  the  part  of  the  plaintiff  it  was  proved, 
that,  hj  the  usage  of  the  Mediterranean  trade,  if  he  had 
brought  home  a  cai^  of  merchandise  firom  Smyrna  (which 
he  was  about  to  do  when  he  entered  into  the  service  of  go- 
vernment), he  would  have  been  entitled  to  a  primage  of  5/. 
per  cent,  upon  the  freight,  and  that,  while  he  continued  in 
the  service  of  government,  his  personal  exertions,  inde- 
pendently of  the  ship,  were  of  considerable  benefit  to  the 
public.  Per  Lord  Ellenborough — "  Is  it  contended  that  a 
servant  who  has  engaged  to  devote  the  whole  of  his  time 
and  attention  to  my  concerns,  may  hire  out  his  services,  or 
a  part  of  them,  to  another  ?  It  would  have  been  a  diffnent 
thing,  if  the  owner  had  been  suing  for  this  money :  bat  I 
am  clearly  of  opinion  that  at  all  events  the  present  phin- 
tiff  has  no  right  to  it.  Under  this  contract,  he  must  hare 
been  taken  from  superintending  the  defendant's  ship ;  and 
I  don't  know  how  far  it  might  go,  if  such  earnings  codd 
be  recovered  in  a  court  of  justice.  No  m&n  skoM  be 
allowed  to  have  an  interest  against  his  duty.  I  will  assome 
that  the  plaintiff  obtained  as  high  a  freight  as  possible  for 
his  owners,  and  that  his  serrices  to  government  were  meri- 
torious :  still,  there  would  be  no  security  in  any  depart- 
ment of  life  or  of  business,  if  servants  could  legally  let 
themselves  out  in  whole  or  in  part.  My  opinion  upon  the 
subject  is  quite  decisive ;  and,  if  it  be  doubted,  I  b^  that 
a  bill  of  exceptions  may  be  tendered/'  Bis  lordship's 
ruling  was  acquiesced  in.  In  the  present  case,  can  the 
plaintiff's  entering  on  board  the  Trinculo  as  cook  under  a 
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contract  to  serve  her  Majesty  for  stipulated  wages,  be  held        1842. 
a  good  consideration  for  a  promise  on  the  part  of  the  cap-  cl^^^ck 
tain  to  pay  him  extra  wases?    The  several  authorities       _  ^' 
referred  to  clearly  shew  the  inclination  of  the  courts  to 
discourage  these  collateral  contracts  for  extra  serrice,  as 
being  contrary  to  public  policy.     A  rule  nisi  having  been 
granted — 

Bompas,  Serjeant  {Greenwood  w^  with  him),  now  shewed 
cause. — None  of  the  cases  cited  on  moving  for  this  rule 
have  any  material  bearing  upon  the  question,  except  Car^ 
ier  V.  Hall  J  2  Stark.  72 ;  and  that  is  a  strong  authority  in 
fiivour  of  the  plaintiff;  it  is  very  similar  in  its  circum- 
stances to  the  present  case,  and  it  is  to  be  inferred  from 
the  language  of  Lord  Ellenborough  that  he  would  have  held 
the  plaintiff  entitled  to  recover  had  there  been  a  special 
contract.  Elsworth  v.  fVoolmore,  5  Esp.  84,  and  fVhite  v. 
Watson,  2  B.  &  P  .116,  turned  upon  the  statute  relating  to 
ships'  articles — a  matter  that  can  have  no  application  to 
a  King's  ship.  Thompson  v.  Havelock,  1  Camp.  527,  also 
proceeded  upon  a  totally  different  principle  from  that  on 
which  the  present  case  depends :  the  question  there  was 
whether  it  was  competent  to  the  captain  of  a  ship  to  engage 
his  vessel,  himself,  and  crew  in  the  service  of  government, 
stipulating  for  a  private  remuneration  to  himself.  And, 
with  respect  to  Harris  v.  Watson,  Peake,  72,  the  rule  that 
a  seaman  shall  not  in  time  of  danger  extort  from  his  cap- 
tain a  promise  of  reward  for  extraordinary  exertion,  is  no 
doubt  one  that  is  based  on  sound  policy.  The  ruling  of 
Lord  Kenyon,  however,  in  that  case,  is  explained  by  Lord 
Ellenborough,  and  the  decision  placed  upon  a  better  foun- 
dation^ in  the  subsequent  case  of  Stilk  v.  Myrick,  2  Camp. 
317.  That  was  an  action  for  seaman's  wages  on  a  voyage 
from  London  to  the  Baltic  and  bade.  By  the  ship's  arti- 
cles, executed  before  the  commencement  of  the  voyage,  the 
plaintiff  was  to  be  paid  at  the  rate  of  5/.  a  month.     He 
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1842.        claimed  a  further  sum  under  the  following  drcnmstanoea : 
p       ^  la  the  course  of  the  voyage  two  of  the  seamen  deserted, 

^-  and  the  captain,  having  in  vain  attempted  to  supply  their 

places  at  Cronstadt,  there  entered  into  an  agreement  with 
the  rest  of  the  crew,  that  they  should  have  the  wages  of  the 
two  who  had  deserted  equally  divided  among  them,  if  he 
could  not  procure  two  other  hands  at  Gt>ttenbargh.  This 
was  found  impossible;  and  the  ship  was  worked  back  to 
London  by  the  plaintiff  and  eight  more  of  the  original 
crew,  with  whom  the  agreement  had  been  made  at  Croa- 
stadt.  On  the  part  of  the  defendant  it  was  insisted  that 
this  agreement  was  contrary  to  public  policy  and  utterly 
void ;  and  Harris  v.  Watson  was  relied  on.  For  the  plain- 
tiff it  was  insisted,  that,  though  mariners  were  not  to  be 
permitted  on  any  sudden  danger  to  force  concessions  from 
the  captain,  there  could  be  no  reason  why  they  should  be 
deprived  of  the  compensation  he  voluntarily  offers  them  in 
perfect  security  for  their  extra  labour  during  the  remainder 
of  the  voyage.  And  Lord  Ellenborough  said :  ''  I  think 
Harris  v.  Watson  was  rightly  decided ;  but  I  doubt  whether 
the  ground  of  public  policy,  upon  which  Lord  Kenyon  is 
stated  to  have  proceeded,  be  the  true  principle  on  which 
the  decision  is  to  be  supported.  Here,  I  say  the  agree- 
ment is  voidybr  want  of  consideration.  There  was  no  con- 
sideration for  the  ulterior  pay  promised  to  the  marinen 
who  remained  with  the  ship.  Before  they  sailed  from 
London  they  had  undertaken  to  do  all  they  could  under 
all  the  emergencies  of  the  voyage.  They  had  sold  all  their 
services  till  the  voyage  should  be  completed.  If  they  had 
been  at  liberty  to  quit  the  vessel  at  Cronstadt^  the  case 
would  have  been  quite  different ;  or,  if  the  captain  had  ca- 
priciously discharged  the  two  men  who  were  wanting,  the 
others  might  not  have  been  compellable  to  take  the  whole 
duty  upon  themselves,  and  their  agreeing  to  do  so  might 
have  been  a  sufficient  consideration  for  the  promise  of  an 
advance  of  wages.    But  the  desertion  of  a  part  of  the  crew 
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is  to  be  considered  an  emergency  of  the  voyage  as  mucli  as         1842. 
their  deaths  and  those  who  remain  are  bound  by  the  terms  clutterbuc 
of  their  original  contract  to  exert  themselves  to  the  utmost        .   f  • 
to  bring  the  ship  in  safety  to  her  destined  port.    There- 
fore^  without  looking  to  the  policy  of  this   agreement, 
I  think  it  is  void  for  want  of  consideration,  and  that  the 
plaintiff  can  only  recover  at  the  rate  of  5/.  a  month.'' 
Here,  the  plaintiff  was  retained  under  a  special  contract  to 
perform  for  the  captain  services  of  a  nature  and  character 
different  from  and  beyond  his  general  duty  as  a  mariner : 
the  promise,  therefore,  to  pay  for  such  services  can  neither 
be  held  contrary  to  public  policy,  nor  wanting  considera- 
tion.   Contracts  of  this  kind  are  well  known  and  recog- 
nized in  both  branches  of  her  Majesty's  service.     The 
members  of  the  regimental  band,  as  well  as  the  officers' 
servants,  are  inroUed,  in  order  that  they  may  be  under 
military  control ;  but  they  invariably  are  hired  under  con- 
tracts to  receive  from  the  officers  pay  beyond  the  ordinary 
soldiers'  pay.      If  in  the  present  case  the  defendant  had 
intended  to  rely  upon  any  supposed  illegality  of  considera- 
tion, he  should  have  specially  pleaded  it,  under  the  rule  of 
Hilary  Term,  4  Will.  4,  Assumpsit,  8,  which  provides, 
'^  that,  in  every  species  of  assumpsit,  all  matters  in  confes- 
sion and  avoidance,  including  not  only  those  by  way  of 
discharge,  but  those  which  shew  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  shall  be  specially  pleaded :  ex.  gr.  in- 
fancy, coverture,  release,  payment,  performance,  illegality 
of  consideration,  either  by  statute  or  cormnon  law,  &c.,  must 
be  pleaded."     In  Potts  v.  Sparrow,  1  Scott,  578,  1  New 
Cases,  594,  3  Dowl.  630,  in  assumpsit  by  an  attorney  to 
recover  his  bill  of  costs  for  preparing  a  deed,  and  also  costs 
of  an  action  instituted  in  pursuance  of  that  deed,  in  which 
action  his  client  had  failed  in  consequence  of  the  deed 
having  been  held  void  on  the  ground  of  maintenance,  this 
court  held  that  the  defendant  could  not  set  up  the  ille- 
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1 842.        gality  of  the  contract  in  answer  to  the  action^  under  a  plei 
Clutterbuck  ^^  ^^^  assumpsit.    And  in  Martin  v.  Smith,  6  Scott,  261, 
V.  4  New  Cases,  486,  6  Dowl.  630,  a  trotting  match  was  made 

between  O.  and  T.  for  1,000/.,  contrary  to  the  statutes. 
The  defendant  took  a  50/.  share  of  O.'s  risk,  and  agreed  to 
let  the  plaintiiF  participate  in  it  to  the  extent  of  20/.  O.'i 
horse  won,  and  the  defendant  received  the  50/.  The 
plaintiiF  brought  an  action  to  recover  the  20/.  as  money 
had  and  received  to  his  use:  and  it  was  held  that  it  wss 
not  competent  to  the  defendant  to  set  up  the  illegality  of 
the  transaction  under  non  assumpsit. 

ChanneUy  Serjeant  (T^n^^^e// was  with  him),  in  support 
of  the  rule. — It  may  be  conceded  that  illegality  of  consider- 
ation is  a  defence  of  which  the  defendant  was  not  in  a 
condition  to  avail  himself  upon  this  record  (23).  It  was, 
however,  competent  to  him,  under  non  assumpsit,  to  shew 
that  there  was  no  consideration  for  the  alleged  promise. 
Having  entered  on  board  the  Trinculo,  the  plaintiff  was 
bound  to  render  all  his  services  to  her  Majesty:  and 
this  is  the  ground  upon  which  Lord  EUenborough  in 
StUk  V.  Myrick,  2  Camp.  317,  puts  the  case  of  Hofrii 
V.  Watson,  Peake,  72.  There,  as  here,  the  extra  work 
in  respect  of  which  the  increased  remuneration  was 
claimed,  was  done  at  the  request  of  the  defendant. 
[Maule,  J. — ^The  meaning  of  Lord  Kenyon,  is,  that,  the 
plaintiff  being  at  the  time  under  a  legal  obligation  to  do 
the  work  whether  requested  by  the  defendant  or  not,  it 
could  not  properly  be  said  to  have  been  done  at  the  de- 
fendant's request :  here,  however,  the  plaintiff  was  not  at 
the  time  of  the  contract  under  any  such  obligation.] 
There  was  in  effect  but  one  contract  here,  viz.  with  her  Ma- 
jesty. Carter  v.  Hall,  2  Stark.  361,  also  supports  this 
view  of  the  case.  In  Dqfler  v.  Cresswell,  7  D.  &  B.  650, 
it  was  held  that  a  man  rated  on  board  an  East  India  ship 

(23)    See  Johnson  v.  Dodgson,  2  M.  &  Wekby,  653. 
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as  a  seaman,  and  who  signs  the  ship's  articles^  and  re*         1842. 
ceives  pay  as  such,  is  within  the  statute  2  Geo.  2,  c.  36^  csuttiebuck 
and  cannot  maintain  any  action  upon  a  parol  agreement  ** 

subsequently  made  for  wages  as  cuddy-servant  during  the 
voyage.  And  the  court  said :  "  The  plaintiff  was  rated  as 
a  seaman^  and  signed  the  ship's  articles^  and  received  pay, 
in  that  character.  By  those  acts  he  is  concluded  from 
saying  that  he  was  not  a  seaman^  and  from  maintaining 
any  action  for  any  wages  or  reward  not  specified  in  the 
written  contract.  As  a  seaman,  it  was  his  duty,  as  it  is  of 
every  seaman,  to  act  as  a  servant  or  to  perform  any  ho- 
nest service,  at  the  command  of  the  captain ;  and  the  fact 
of  the  agreement  upon  which  he  has  sued  being  entered 
into  by  him  in  the  character  of  a  servant  and  not  of  a  sea* 
man,  will  make  no  difference,  and  will  not  take  the  case 
out  of  the  operation  of  the  statute.''  Bating  in  the 
books  of  a  Queen's  ship  is  tantamount  to  signature  of 
articles  in  the  case  of  a  merchant  ship.  Upon  a  similar 
principle,  it  was  held,  in  fFilUs  v.  Peckham,  I  B.  &;  B.  515, 
4  Moore,  300,  that  a  witness  attending  a  trial  under  a  sub* 
poena  is  not  entitled  to  compensation  for  his  loss  of  time, 
althougli  the  party  requiring  his  attendance  expressly  pro* 
mises  to  pay  him  for  such  loss.  So,  in  Col/ins  v.  Gode* 
froy,  1  B.  &  Ad.  950,  Lord  Tenterden  says :  "  If  it  be 
a  duty  imposed  by  law  upon  a  party  regularly  subpoe- 
naed to  attend  from  time  to  time  to  give  his  evidence, 
then  a  promise  to  give  him  any  remuneration  for  loss  of 
time  incurred  in  such  attendance  is  a  promise  without  con* 
sideration."  At  all  events,  the  defendant  clearly  cannot  as  to  the  fonn 
be  liable  under  this  form  of  declaration.  [Tindal,  C.  J.  ^(J^^  «*««'"- 
— Ho  objection  of  that  sort  was  made  at  the  trial ;  and 
therefore  it  cannot  be  urged  now.] 

Tindal,  C.  J. — It  appears  to  me,  that,  when  the  objec- 
tion to  this  contract  on  the  score  of  illegality  is  abandoned 
(and  I  do  not  sec  how  it  could  under  the  circumstances  be 
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1842.  maintained),  the  whole  ground  for  the  motion  fails ;  fori 
cluttbrbuck  ^^  must  treat  the  contract  as  a  legal  contract  to  all  intents 
Coffin  ^^^  purposes,  and  the  only  question  is  whether  it  was 
made  upon  a  good  consideration.  It  appeared  at  the  trial 
that  the  plaintiff  was  not  at  the  time  of  his  retainer  by  the 
defendant  in  her  Majesty's  service,  but  was  employed  as 
cook  on  board  a  yessel  in  the  merchant-service ;  and  that 
he  only  agreed  to  serve  on  board  the  defendant's  ship  npoa 
the  defendant's  agreeing  to  pay  him  certain  wages  over  and 
above  the  wages  to  which  his  rating  in  the  ship's  books 
would  entitle  him.  If  the  plamtiff  had  declared  upon 
that  special  contract,  no  doubt  it  would  have  been  good. 
The  question  is  whether,  the  service  having  been  rendered 
under  it,  this  may  not  well  be  declared  on  as  an  executed 
contract  for  work  and  labour.  I  think  it  may.  Perhqn, 
if  the  objection  had  been  taken  at  the  trial,  it  could  not 
have  been  held  that  the  service  was  strictly  rendered  to 
the  defendant,  but  to  the  Crown.  But,  as  the  matter  now 
appears  before  us,  the  plaintiff's  quitting  the  service  he  was 
at  the  time  engaged  in,  formed  a  sufficient  consideration 
for  the  defendant's  promise :  and  upon  the  whole  it  seems 
to  me  that  the  verdict  has  been  properly  found  for  the 
plaintiff. 

CoLTMAN,  J. — It  is  unnecessary  to  say  anything  as  to 
the  supposed  illegality  of  the  consideration  in  this  case. 
It  appears  to  me  that  the  plea  of  non  assumpsit  properly 
puts  in  issue  the  express  promise.  Here,  the  promise  al- 
leged is  not  of  that  nature ;  but  it  is  a  promise  that  the 
law  will  under  the  circumstances  imply.  The  contract 
was  entered  into  at  a  time  when  the  plaintiff  was  perfectly 
free  to  contract:  the  defendant  promised,  that,  if  the  plain- 
tiff would  enter  on  board  his  ship  and  serve  him  the  de- 
fendant in  the  capacity  of  cook,  he  the  defendant  would 
pay  him  private  wages  over  and  above  the  pay  allowed  by 
government.     I  see  no  objection  to  such  a  contract,  upon 
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the  present  frame  of  the  record.    A  debt  clearly  existed  in        1842. 
respect  of  the  services  rendered^  and  a  promise  in  lav  clutterbuck 
wonld  be  implied.    The  case  appears  to  me  to  be  free       copfin 
from  difficulty^  and   to  be  clearly   distinguishable  from 
Harris  v.  Watson,  and  Siilk  v.  Myrick,  on  the  grounds 
adverted  to. 

Erskine^  J. — ^I  am  of  the  same  opinion.  It  appears 
that  the  plaintiff  entered  into  the  service  as  captain's  cook 
upon  an  express  undertaking  on  the  defendant's  part  to 
pay  him  wages  beyond  the  pay  of  an  ordinary  seaman.  Be- 
lying upon  that  promise^  the  plaintiff  rendered  the  services 
in  respect  of  which  tliis  action  is  brought.  The  simple 
question  therefore  is  whether  any  cause  of  action  accrued 
to  the  plaintiff  to  demand  wages  beyond  those  to  which 
his  rating  on  the  ship's  books  would  entitle  him.  The 
question  of  illegality  being  abandoned^  the  case  is  divested 
of  difficolty :  the  case  is  the  same  as  if  the  contract  had 
been^  that^  in  consideration  that  the  plaintiff  would  enter 
into  the  service  of  a  third  person,  the  defendant  would  pay 
him  wages  beyond  the  wages  given  to  him  by  such  third 
person:  in  that  case,  there  being  an  express  promise,  it 
would  be  no  answer  on  the  part  of  the  defendant  to  say 
that  the  plaintiff  did  not  enter  his  service.  As  no  objection 
was  made  at  the  trial  as  to  the  form  of  the  declaration,  it 
is  not  open  to  the  defendant  now ;  the  only  question  is, 
whether  there  was  any  cause  of  action.  The  cases  that  have 
been  relied  on  for  the  defendant  appear  to  me  to  be  clearly 
distinguishable  from  the  present:  they  all  turned  upon 
the  absence  of  consideration,  the  plaintiff  being  already 
bound  at  the  time  of  making  the  supposed  contract  to  ren- 
der all  the  services  which  were  attempted  to  be  made  the 
consideration  for  the  contract  declared  on.  Here,  however, 
the  contract  was  entered  into  at  a  time  when  the  plaintiff 
was  perfectly  free  to  make  it ;  and  therefore  there  was  a 
good  consideration  for  the  defendant's  promise. 
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1842.  Maulb^  J  — I  am  also  of  opinion  that  this  rule  shoold 

Cluttkrbuck  ^®  discharged.     It  has  been  very  properly  conceded  by  my 
^'  Brother  Channell  that  the  objection  of  illegality  is  not 

open  to  the  defendant  under  non  assumpsit.  If  any  doubt 
existed  upon  the  subject  from  the  wording  of  the  role  of 
Hilary  Term^  4  Will.  4^  it  has  been  removed  by  the  dedsioiu. 
The  argument  as  to  the  alleged  want  of  consideration  rests 
upon  two  grounds :  firsts  it  is  said  that  the  declaration  is 
insufficient  in  point  of  form ;  secondly^  that  the  promise  is 
not  such  as  the  law  will  imply.  With  respect  to  the  form 
of  the  declaration^  it  seems  to  me  to  be  sufficient.  I  think 
the  defendant  may  truly  be  said  to  be  indebted  to  the 
plaintiff  for  work  and  labour  done  for  the  defendant  at  his 
request.  Possibly  the  work  might  have  been  done  for  the 
Crown  also.  Supposing^  however,  that  the  declaration  was 
not  sufficient,  it  was  clearly  amendable  and  would  have 
been  amended  at  the  trial.  The  defendant  could  not  hare 
suffered  any  prejudice.  As  to  the  cases  that  have  been 
cited  for  the  purpose  of  shewing  that  no  debt  arose,  thej 
have  this  material  distinction — the  contracts  in  those  cases 
were  made  by  persons  who  were  not  at  the  time  competent 
to  contract,  having  already  bound  themselves  to  give 
their  entire  services  under  a  prior  existing  contract  The 
policy  of  the  law  properly  discountenances  contracts  bj 
seamen  for  extra  work.  Here,  however,  the  plaintiff  was 
at  the  time  of  his  engagement  by  the  defendant  perfectly 
free  to  contract  in  the  manner  he  did.  Both  parties  were 
sui  juris.  As  to  the  supposed  illegality,  though  it  is  not 
necessary  to  give  any  opinion  upon  it,  I  cannot  help  say- 
ing that  I  do  not  entertain  much  doubt  upon  the  point 

Rule  discharged. 


mise. 
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Page  v.  Doughty.  Saturday, 

•  Jan.  29tk, 

Andrews,  Seijeant,  on  a  former  day,  obtained  a  rule  The  court  dis- 
for  judgment  as  in  case  of  a  nonsuit,  the  plaintiff  having  for^judgmentas 
failed  to  proceed  to  trial  at  the  last  Warwick  Spring  As-  ^^f^oUnon^ 

*  r       o  Buit,  the  excuse 

sizes,  pursuant  to  his  notice.  suggested  being 

that  the  parties 
had  (in  the  ab- 

Sbee,  Serjeant,  now  shewed  cause,  upon  an  aflSdavit  JcspcctWe^at' 
which  stated,  that,  in  March  last,  it  was  proposed  by  the  fornix)  entered 
defendant,  and  assented  to  by  the  plaintiff,  that  the  pro-  fide  compro- 
ceedings  in  the  action  should  be  stayed,  and  that  each 
party  should  pay  his  own  costs.     He  submitted,  that,  after 
this  arrangement,  it  would  be  idle  to  call  upon  the  plain* 
tiff  to  give  a  peremptory  undertaking,  and  that  the  defend- 
ant's attorney,  whose  proceeding  this  was,  had  his  remedy 
for  his  costs  against  his  own  client, 

Andrews,  Serjeant,  in  support  of  his  rule,  insisted  that 
the  alleged  compromise,  in  the  absence  of  the  defendant's 
attorney,  was  a  firaud  upon  him  which  the  court  would  not 
countenance.  [Erskine,  J. — Is  not  the  result  of  the  cases 
this — that  parties  may  compromise  without  the  aid  of  their 
attomies,  provided  such  compromise  is  not  effected  with  a 
view  to  cheat  the  attorney  of  his  remedy  against  the  oppo- 
site party  for  his  costs?]  That  probably  might  be  shewn 
to  have  been  the  intention  here,  if  the  affidavit  could  be 

answered. 

« 

TiNDAL,  C.  J. — ^I  do  not  think  we  can  make  this  rule 
absolute,  especially  as  the  cause  may  be  carried  down  by 
proviso :  but,  under  the  circumstances,  I  think  the  costs 
should  be  costs  in  the  cause. 

The  rest  of  the  court  concurring — 

Rule  discharged. 
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1842. 
Saturday,  Peild  t;.  Thomas  Pooley  and  Alexander  Poolby. 

Jan,  29th,       m 

In  an  action  X  HIS  was  an  action  of  assumpsit  brought  to  recorer 
fe^dantsasthe  100/.,  the  amount  of  a  bill  of  exchange  accepted  by  the 
acceptors  of  a     defendants,  and  interest  thereon.     The  writ  of  summons 

bill  of  ex-  ' 

change,  sepa-     issued  ou  the  23rd  December,  1841,  and  a  copy  containing 

rate  judgments     _.  »ii-r*"i 

were  signed  a-  his  uamc  ouly  was  scrved  upon  Alexander  Pooley,  and 
feparltVroiw  **  another  copy  containing  the  name  of  Thomas  Pooley  only 
to  compute,  the  was  left  with  his  attorney,  who  on  the  7th  January  instant. 

two  defendants  ^ 

not  having  ap-    entered  an  appearance  for  him.     On  the  same  day  a  de- 

Deared  when 

the  first  rule       claratiou  against  the  two  defendants,  with  notice  to  plead 

rretouirset""  ^^  f°^^  ^^y*'  ^^«  delivered  to  the  attorney.  On  the  11th 
aside  the  rules    a  summous  was  takcu  out  OU  behalf  of  Thomas  Poolev,  to 

to  compute.  ,  ,  * 

set  aside  the  copy  and  service  as  to  him,  which  summons 
was  dismissed  on  the  12th,  when  a  plea  was  tendered  on 
behalf  of  both  defendants,  and  refused  ou  the  ground  that 
one  only  had  appeared;  and  judgment  was  on  that  day 

signed  against  Thomas  Pooley.     On  the  same  day  a  sum- 

* 

mons  was  taken  out  calling  upon  the  defendants'  attorney 
to  shew  cause  why  an  appearance  should  not  be  entered 
for  Alexander  Pooley  nunc  pro  tunc.  This  summons  was 
attended  on  the  13th,  when  an  order  was  made  accord- 
ingly. A  summons  was  then  taken  out  by  the  defendants' 
attorney  calling  upon  tbe  plaintiff  to  shew  cause  why  the 
judgment  signed  against  Thomas  Pooley  should  not  be 
set  aside.  This  summons  was  attended  on  the  14th,  and 
dismissed.  On  the  15th  a  rule  nisi  was  obtained  to  com- 
pute principal  and  interest  on  the  judgment  so  separately 
signed  against  Thomas  Pooley — the  court  intimating  at 
the  time  to  the  Serjeant  who  moved  it  that  he  did  so  at 
his  own  peril.  On  the  17th  an  appearance  was  entered  for 
the  defendant  Alexander  Pooley,  and  judgment  signed 
against  him  for  want  of  a  plea;  and  on  the  26th  a  rule  to 
compute  was  obtained  upon  such  last-mentioned  judgment. 
On  the  19th— 
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Shee,  Serjeant,  on  bebalf  of  Thomas  Pooley,  obtained  a        1842. 
rule  nisi  to  set  aside  the  declaration,  the  judgment  against 
him,  the  rule  to  compute,  the  order  of  the  judge  for  en- 
tering an  appearance,  and  the  appearance  entered  in  pur- 
suance of  it. 

Marming,  Serjeant,  now  shewed  cause. — He  submitted 
that  the  defendants  could  not  now  complain  of  any  irregu- 
larity anterior  to  the  application  at  Chambers  on  the  14th 
instant  and  not  then  complained  of;  and  that  there  was  no 
irregularity  in  signing  two  separate  judgments,  or  in  ob- 
taining two  separate  rules  to  compute  thereon. 

Shee,  Serjeant,  in  support  of  his  rule. — The  plaintiff  was 
not  in  a  situation  to  declare  against  the  two  defendants 
until  both  were  in  court.  No  appearance  was  entered  for 
Alexander  Pooley  until  the  17th;  whereas  the  judgment 
was  signed  against  Thomas  Pooley  on  the  12th  for  want  of 
a  plea,  and  a  rule  to  compute  on  such  judgment  obtained 
on  the  15th.  That  clearly  was  an  irregularity.  There 
cannot  be  two  separate  judgments  and  two  separate  rules 
to  compute  in  a  joint  action. 

TiNDAL,  C.  J. — The  rules  to  compute  are  clearly  irre- 
gular, and  must  be  set  aside :  that  part  of  the  rule  there- 
fore which  is  levelled  at  them  may  be  made  absolute,  and 
the  rest  discharged ;  but  I  think  there  should  be  no  costs. 

Erskine,  J. — There  is  no  objection  to  a  separate  judg- 
ment against  one  of  two  defendants :  but  there  cannot  be 
several  rules  to  compute. 

Maitle,  J. — Where  there  are  two  or  more  defendants, 
the  plaintiff  cannot  have  separate  rules  to  compute  or  sepa- 
rate writs  of  inquiry  against  one  of  them. 

Rule  absolute  to  set  aside  the  rules  [by  consent] 
to  compute,  the  rest  of  the  rule  discharged. 
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David  Home  v.  Sir  Felix  Booth,  Bart.^  and  William 

Monday,  Grimble. 

Jon.  Slst,       fY\ 

The  deciara-       X  HIS   was  an  action  of  assumpsit  brought  to  recorer 

tion  (in  as-  _.    •        n        j  i*  •a_ 

■umpsit)  stated   Certain  alleged  arrears  of  an  annuity. 

three  se-  rpj^g  g^|.  QQ^^it  of  the  declaration  stated  that  theretofore, 

vera!  docu-  ' 

ments— first,      aud  before  the  making  of  the  promise  of  the  defendants 

certain  arti- 
cles of  agree,     thereinafter  mentioned^  and  before  and  at  the  time  of  the 

2nh*iuiy,*  making  of  the  articles  of  agreement  thereinafter  next  men- 
1835,  between     tioned,  certain  persons  under  the  names^  style,  and  firm  of 

of  the  first 

part,  the  defendant  Grimble  of  the  second  part,  and  the  defendant  Booth  of  the  third  part, 
by  which  the  defendants  (amongst  other  things)  covenanted  that  Grimble  should  pay  to 
the  plaintiff  annually  for  twenty-one  years,  determinable  as  thereinafter  mentioned,  150/.. 
and  'certain  further  payments  or  allowances  per  gallon  on  the  sales  of  spirits  therein  men- 
tioned, it  being  agreed,  that,  when  the  amount  of  allowances  to  the  plaintiff  should  exceed  400/. 
annually,  the  annuity  of  150/.  should  not  be  payable  to  or  be  demanded  by  the  plaintiff  so  long 
as  such  allowances  should  amount  to  400/.  per  annum — secondly,  an  agreement  in  writing, 
dated  the  23rd  August,  1836,  made  between  one  S.,  the  defendants,  and  the  plaintiff,  by  whicli 
S.  was  constituted  an  agent  to  carry  on  the  business  at  a  certain  distillery  of  the  defendants,  on 
certain  stipulations  therein,  for  the  term  of  seven  years  certain,  and  in  which  agreemeoc  wai 
contained  a  clause,  that,  in  consideration  of  the  plaintiff  re/tn^tfAm^  the  annuity  oflW. 
granted  to  him  by  ^he  former  agreement,  the  defendants  should  pay  him  800/.  a- year  from  tiie 
19th  July  then  last,  payable  quarterly  "  during  this  contract,  in  lieu  thereof;  and  that  no 
rights  or  benefits  or  privileges  belonging  to  the  plaintiff  not  here  set  forth  and  given  up  are  re- 
linquished by  this  agreement  '* — thirdly,  a  document  called  an  agreement  in  writing  between 
the  defendants  and  the  plaintiff,  being  in  fact  in  the  form  of  a  letter  written  by  the  defendant! 
to  the  plaintiff,  dated  the  25th  January,  1838,  in  which  the  defendants  stated,  that,  to  avoidanj 
misunderstanding  as  to  the  meaning  and  interpretation  to  be  put  upon  the  deed  of  agreement  of 
the  27th  July,  1835,  and  the  agreement  of  the  23rd  August,  1836,  then  existing  between  them, 
in  regard  to  certain  allowances  to  be  made  by  the  defendants  to  the  plaintiff,  the  defendants 
thereby  declared,  that  the  plaintiff  was  entitled,  under  the  deed  of  1835,  to  4<</.  a  gallon  on  tQ 
spirits  sold  and  6d,  a  gallon  on  all  brandies  sold,  not  to  yield  the  plaintiff  less  than  400/.  for 
every  year,  or  to  be  made  np  to  that  amount,  as  well  as  any  saving  that  might  be  effected  &« 
set  forth  in  that  deed :  and  that  the  plaintiff  was  to  be  paid  300/.  a  year  over  and  above  all 
other  allowances  under  the  agreement  of  1836,  to  yield  him  together  not  less  than  700/.  an- 
nually, and  such  further  sum  as  the  sales  at  4df.  and  6d.  a  gallon  as  above  named  might  amount 
to.  The  declaration  then  alleged  mutual  promises,  averred  performance  on  the  part  of  the 
plaintiff,  and  assigned  as  a  breach  the  non-payment  of  the  annuity  of  300/.  for  two  yean  and  a 
half  commencing  in  Julyr  1839. 

Held,  that  upon  the  proper  construction  of  the  agreement  of  the  28rd  August,  1836,  taken  by 
itself,  the  plaintiff  was  entitled  to  receive  the  annuity  of  300/.  irrespective  of  the  amount  of  al- 
lowances. 

Held,  also,  that  the  contract  between  the  parties  was  to  be  inferred  from  the  agreement  of  the 
93rd  August,  1836,  and  the  letter  of  the  25th  January,  183S,  taken  together;  and  that  a  plea 
that  there  was  no  consideration  for  the  making  of  the  last-mentioned  agreement  (the  letter),  was 
untenable. 

Held,  also,  that  it  was  not  necessary  that  the  reOnquUkmeni  of  the  annuity  of  150/L  under 
the  agreement  of  the  27th  July,  1835,  should  be  by  deed;  it  being  enough  that  the  plaintiff 
abstained  from  demanding  it. 
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Beits  &  Co.,  sold  certain  liquor,  to  wit,  British  brandy,  in        1842. 
London,  to  wit,  in  Smithfield  Bars,  whereof  the  defendants      ^  ^^^^, " 
then  had  notice:  that  afterwards,  and  before  the  making  v- 

Booth* 

of  the  promise  of  the  defendants  as  thereinafter  mentioned, 
to  wit,  on  the  27th  July,  1835,  by  certain  articles  of  agree-  Agreement  of 
ment  nnder  the  respective  seals  of  the  plaintiff  and  the  de- 
fendants, and  bearing  date  a  certain  day  and  year  in  that 
behalf  therein  mentioned,  to  wit,  the  day  and  year  last 
aforesaid,  and  then  made  between  the  plaintiff  of  the  first 
part,  the  defendant  W.  Orimble  of  the  second  part,  and 
the  defendant  Sir  F.  Booth  of  the  third  part  [profert] — 
after  reciting  that  the  plaintiff  was  in  the  possession  and 
knowledge  of  a  process  for  the  rectification  and  effectual 
purification  of  grain  spirit,  and  communicating  to  it  the 
resemblance  of  French  or  Cognac  brandy  without  the  ad- 
mixture of  any  brandy  imported  from  France  or  from  any 
other  part  of  the  Continent,  and  without  any  infringement 
or  evasion  of  the  Excise  laws  that  then  existed  (samples  of 
which  had  been  given  in  and  approved  of),  the  plaintiff, 
for  and  in  consideration  of  the  emoluments  thereinafter 
named,  for  himself,  his  heirs,  &c.,  agreed  with  the  defend- 
ants respectively,  and  their  respective  executors  and  admi- 
nistrators, to  communicate  to  them  only,  and  to  no  other 
person  or  persons  whatsoever,  all  the  knowledge  and  re- 
search he  possessed  connected  with  that  matter,  aud  to 
develope  to  them  the  whole  process  for  conducting  and  ac- 
complishing the  same,  and  to  convey  to  them  all  necessary 
information  as  to  the  materials,  and  the  best  means  of  pro* 
caring  the  same,  the  proportions  and  applications  used  and 
practised  by  him,  and  all  and  every  matter,  to  the  best  of 
his  power  and  ability,  which  might  be  necessary  to  the 
perfect  understanding  and  carrying  on  that  process,  so 
that  they  might  be  able  fully  to  prosecute  the  same  inde- 
pendent of  the  aid  and  assistance  of  the  plaintiff:  And  it 
was  by  the  said  articles  agreed  that  the  plaintiff  should, 
within  twenty-one  days  after  the  day  of  the  date  of  the 
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1842.  said  articles,  make  out  and  deliver  to  the  defendants^  or 
one  of  them,  a  written  statement  or  account  of  the  whole 
of  the  inventions  and  discoveries  connected  with  his  im- 
proved process  for  the  rectification  of  spirit  and  preparisg 
brandy,  and  the  art  of  giving  the  same  the  true  colouring 
in  imitation  of  the  most  approved  Cognac  brandy ;  setting 
forth  also  his  theoretical  and  practical  views  applicable  to  the 
rectification  of  spirit,  his  discovery  on  the  working  of  stills, 
his  improved  method  for  the  reduction  of  spirits,  and  all  the 
knowledge  he  possessed  of  distillation  generally,  placed  in 
a  clear  and  intelligible  form  to  the  best  of  his  ability:  And 
the  plaintiff  by  the  said  articles  declared  that  he  had  not 
up  to  that  time  divulged  and  would  not  divulge  any  of 
those  processes  to  any  other  person  or  persona  whatsoever 
during  the  existence  of  that  contract,  and  that  he  would 
answer  to  all  inquiries  firom  the  defendant  Sir  F.  Booth,  or 
the  defendant  W.  Grimble,  touching  those  matters,  and 
render  his  best  aid  and  assistance  at  all  reasonable  hours 
in  forwarding  the  progress  of  that  undertaking,  and  that 
he  would  give  his  personal  attention  and  superintendence 
to  the  rectification  and  flavouring  and  colouring  the  spirit, 
and  to  procuring  and  selecting  such  materials  as  might  be 
required  for  accompUshing  the  same,  and  would  travel  to 
the  Continent,  on  being  paid  all  his  reasonable  travelling 
expenses,  when  need  should  be,  and  act  and  do  in  all 
things  in  respect  of  that  matter  to  the  best  of  his  power 
and  ability,  and  as  a  faithful  party  to  the  interests  of  the 
defendants,  and  should  and  would  be  true  and  faithful  to 
the  defendants  in  all  things,  and  keep  true  and  just  and 
complete  accounts  of  all  dealings,  orders,  and  transactions 
made  and  entered  into  by  him  the  plaintiff  for  and  on  behalf 
of  the  defendants  in  or  connected  with  the  said  undertakiDgy 
and  make  out  and  deliver  to  the  defendant  W.  Grimble  or 
the  defendant  Sir  F.  Booth  aU  or  any  of  such  accounts 
whenever  thereunto  required  by  the  defendant  W.  Grimble 
or  the  defendant  Sir  F.  Booth,  or  their  respective  executors 
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or  administrators,  he  the  plaintiff  having  all  necessary  as-  1842. 
sistance  for  those  purposes;  and,  further,  that  he  the 
plaintiff  should  not  nor  would  at  any  time  daring  that  then 
present  contract  instruct  any  other  persons  in  those  mat- 
ters nor  engage  in  any  other  business  or  employment  what- 
soever, or  enter  into  any  liabilities  as  a  partner  or  surety, 
and  should  not  nor  would  hold  himself  out  as  a  partner 
with  the  defendants  or  either  of  them  in  that  then  present 
nndertaking,  nor  in  any  way  induce  or  encourage  others 
to  believe  or  represent  him  the  plaintiff  as  such  partner : 
And  it  was  in  and  by  the  said  articles  understood  that  the 
plaintiff  was  to  give  his  attendance  to  direct  and  as  super- 
intending only,  and  as  might  be  necessary  to  forward  the 
usual  proceedings  of  the  manufacturing  establishment,  and 
that  his  presence  and  attention  were  to  be  given  for  that 
purpose  only  and  no  further,  notwithstanding  anything 
previously  contained ;  and  that,  if  any  other  superintendent 
be  appointed  to  interfere  in  those  proceedings,  the  plain- 
tiff should  no  longer  be  required  to  give  his  personal  attend- 
ance :  And  the  plaintiff  further  engaged  that  the  articles 
produced  by  him,  on  his  being  supplied  with  such  suitable 
spirit  and  materials  as  might  be  specified  in  the  statement 
to  be  made  out  by  him  the  plaintiff,  should  be  in  every 
respect  fully  equal  if  not  superior  to  the  patent  French 
distilled  brandy  (meaning  thereby  the  said  Betts  &  Co/s  of 
Smithfield  Bars  British  brandy  then  selling  in  London) : 
And  in  consideration  of  the  premises,  the  defendants  did 
for  themselves  and  each  of  them,  their  and  each  of  their 
heirs,  executors,  and  administrators,  jointly  and  severally 
undertake  that  the  defendant  W.  Grimble  should  within 
twelve  months  firom  the  date  thereof  carry  into  operation 
the  said  discovery  or  improved  process  agreeably  to  the  di- 
rections contained  in  the  written  statement  to  be  given  in 
by  the  plaintiff,  and  provide  a  suitable  capital  and  plant, 
and  all  proper  utensils  and  apparatus  to  carry  on  the  same, 
and  fhat  the  defendant  W.  OrimUe,  his  executors  and  ad- 

VOL.  IV.  M  M 
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1842.  roiaistratonj  should  pay  auto  tbe  plaintiff  annuaHy  Cor  a 
term  of  twoBty-one  years,  determinable  as  thereinafter 
mentioned^  to  commence  firom  the  19th  July  then  instant, 
the  sum  of  150/.^  and  the  further  payment  of  6d.  per  gal- 
lon on  all  spirit  sold^  sent  out,  or  used,  rectified  by  the 
said  process,  and  on  all  brandy  soldj  sent  out,  but  aot 
drunk  on  the  premises  or  bon&  fide  given  away  as  samples-- 
the  quantities  in  all  cases  to  be  taken  and  calculated  in  the 
following  manner,  namely,  on  all  nncoloured  and  unfla- 
Toured  rectified  spirit,  at  proof,  and,  on  all  coloured  or  fla- 
Toured  spirit,  at  the  then  present  usual  and  legal  sending 
out  strength  of  brandy,  namely,  at  from  17  to  25  percent 
under  proo^  as  the  case  might  be :  And  by  the  said  artidea 
of  agreement,  after  further  reciting  that  the  plaintiff  had 
bestowed  much  time  and  research  in  regard  to  the  fla- 
Touring  and  colouring  of  brandies,  it  was  thereby  agreed, 
as  an  indemnity  and  encouragement  to  him  in  his  re- 
searches,  and  to  enable  him  to  promote  that  matter,  that, 
should  he  succeed  in  effecting  the  flavour  for  a  less  sam 
^han  Bd,  per  gallon  at  the  then  present  usual  and  l^al 
sending  out  strength  of  brandy,  then  the  plaintiff  should 
be  entitled  to  a  further  sum  in  addition  to  the  other  allow- 
ance above  named  equal  to  one  half  of  the  said  saving,  to 
be  fixed  after  a  hii  average  had  been  taken,  the  saidave- 
rage  to  be  taken  every  six  months,  and  to  be  paid  to  him 
in  respect  to  every  gallon  of  brandy  so  flavoured,  along  with 
the  other  allowanoes :  And  it  was  agreed  that  the  plaintiff 
should  be  impowered  to  select  and  purchase  the  articks 
used  in  that  new  process  of  rectification,  and  as  were  used 
for  flavouring  and  colouring  the  produce,  rendering  at  all 
times  just  and  true  accounts,  the  original  invoices  and 
memoranda  of  all  purchases  made  by  him,  and  which 
should  not  exceed  the  sum  of  100/.  for  inateriaLi  on  hand, 
which  were  to  be  for  ready  money  only,  which  the  defisnd- 
ants  thereby  agreed  to  provide  for  payment  of  the  same: 
And,  to  prevent  all  dispute  between  the  parties,  it  wai 
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thereby  agreed,  that,  at  the  same  time  that  the  plaintiff        1842. 
delirered  his  written  process  to  the  defendant  W.  Orimble 
or  the  defendant  Sir  F.  Booth  as  aforesaid,  a  written  state- 
ment should  be  given  in  by  them  or  either  of  them  to  the 
phuntiff  of  the  exact  process  then  at  present  used  and  em- 
ployed by  them,  stating  and  setting  forth  accurately  the 
quality  and  kind  of  materials  or  ingredients  and  propor- 
tions used  by  them,  the  strength  of  spirit,  and  mode  of 
work  resorted  to  by  them,  as  well  as  any  knowledge  they 
possessed  as  to  the  mode  of  flavouriag  and  colouring ;  and 
if  no  such  written  statement  should  be  then  and  at  that 
time  given  in  to  the  plaintiff,  or  if  such  process  should  be 
different  from  that  communicated  by  the  plaintiff,  that  it 
should  be  considered  that  his  process  was  a  new  and  dis- 
tinct process,  and  should  be  taken  as  such  accordingly; 
and  that  no  improvement  or  alteration  or  modification  of 
the  plaintiff's  process  thereafter  should  annul  or  alter  the 
ssid  engagements  in  the  said  articles  of  agreement  con- 
tained: And  U  was  agreed,  that,  when  the  amount  of 
ell&wance  to  the  plaintiff  ehoufd  exceed  the  $um  of  4001. 
awmaOyj  then  the  before-mentioned  annuity  of  150/.  should 
not  he  pay<Me  to  him,  nor  should  it  be  demanded  by  him 
so  long  as  such  receipts  should  amount  to  400/.  per  annum : 
the  account  of  spirit  sold,  sent  out,  or  used,  to  be  taken 
quarterly ;  at  which  period  the  plaintiff  was  to  be  paid  his 
amount  on  the  quantities  so  sold,  sent  out,  or  used,  as 
well  as  the  amount  due  to  him  in  respect  of  brandies  sold, 
lent  out,  or  used,  on  account  of  the  flavouring,  should 
inch  be  due ;  and  that  a  daily  account  of  aU  spirits  manu- 
factured or  rectified,  sold,  sent  out,  and  used,  should  be 
kept  by  the  defendants  in  a  book  to  be  kept  for  that  pur- 
pose, to  which  the  plaintiff  should  have  access  at  all  times 
for  the  purposes  of  examination  and  making  extracts :  and 
at  the  expiration  of  the  then  present  agreement  6d  per 
galkm  on  all  rectified  spirit  and  brandy  in  stock  unsold 
•hoold  be  payable  to  the  plaintiff,  as  well  as  such  allow- 
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1842.        auce,  if  any,  as  might  be  due  in  respect  of  the  flayonring 
of  the  stock  of  brandy  then  unsold :  And  it  was  farther 
understood  and  agreed  that  it  should  not  be  lawful  for 
the  defendant  W.  Qrimble  or  the  defendant  Sir  F.  Booth 
to  use  or  apply  or  in  any  manner  to  aid  or  carry  on  the 
said  processes,  or  any  part  of  the  said  processes,  except 
such  as  were  then  already  used  or  carried  on  by  the  de- 
fendant W.  Grimble  or  the  defendant  Sir  F.  Booth  as  set 
forth  by  their    statement,   in   any  other   establishment, 
during  the  existence  of  that  contract,  than  such  premises 
as  were  then  taken  for  those  purposes  and  situated  in 
Albany  Street  in  the  parish  of  Mary-le-bone,  and  St.  Fan- 
eras,  Middlesex,  without  the  consent  and  participatioii  of 
the  plaintiff:  And  it  was  further  agreed,  that,  if,  at  the 
expiration  of  the  first  seven  or  fourteen  years  of  the  said 
term  of  twenty-one  years,  the  defendants  should  desire  to 
relinquish  and  abandon  the  said  processes  and  that  under- 
taking entirely,  then  it  should  be  lawful  for  tbem  so  to  do 
on  giving  to  the  plaintiff  six  calendar  months'  previous 
notice  in  writing,  and  thereupon  that  agreement  should  be 
at  an  end,  except  as  to  the  enforcement  up  to  that  time  of 
the  stipulations  therein  contained :  And  it  was  fully  mi- 
derstood  and  covenanted  between  the  parties  to  that  agree- 
ment, that  the  receipts  falling  due  to  the  plaintiff  annusUy 
should,  after  the  lapse  of  two  years  from  the  date  of  the 
said  articles  of  agreement,  amount  to  400/.  annually,  and 
that,  should  they  fall  short  in  any  one  year,  or  not  be 
made  up  to  that  amount,  the  plaintiff  should  not  be  obliged 
to  confine  his  attention  or  his  secrets  to  the  defendant  W. 
Grimble  or  the  defendant  Sir  F.  Booth :  And  the  said. par- 
ties agreed  that  a  penalty  of  10,000/.  should  be  sued  for 
and  be  recoverable  in  any  of  his  Migesty's  courts  of  law  as 
liquidated  damages,  provided  either  party  should  daring 
the  continuance  of  the  said  term  divulge  to  any  other  per- 
son or  persons  whatsoever  any  of  the  processes,  secrets,  or 
knowledge  touching  the  said  matters^  either  directly  or  in- 
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'^^  /^i  ^  indirectly,  to  any 

.    *^    '^  .    va-^  nake,  rectify,  or 
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''^>^^    *        ^VV       ^^^  '   after  the 

f,  '^  t   ^^  >-  .^esaid,  retain 

,  and  knowledge  for 
..e  plaintiff  die  before  the 
wut,  then  his  executors,  adminis* 
ouould  be  entitled  to  one  half  of  the 
.  oich  would  have  been  enjoyed  by  the  plain- 
ne  lived,  during  the  remainder  of  the  said  term, 
ai  the  exception  of  the  aforesaid  annual  payment  of 
150/.,  receiving  the  amount  quarterly  in  the  same  manner : 
And  further,  that,  after  payment  and  satisfaction  of  all 
such  outgoings,  allowance,  and  expenses  as  aforesaid,  the 
entire  profits  of  the  said  undertaking  should  go  and  belong 
to  the  defendants  or  either  of  them  as  they  might  mutually 
agree  upon ;  as  by  the  said  articles  of  agreement  (refer- 
ence being  thereunto  had)  would  (amongst  other  things) 
more  fully  appear. 

The  declaration  then  set  forth  an  agreement  of  the  23rd  Agreement  of 
of  August,  1836,  between  one  Johannes  Gottifred  Stumpf,  ^^'  ^'  "**' 
the  defendant  W.  Grimble,  the  defendant  Sir  F.  Booth, 
and  the  plaintiff,  under  which  the  plaintiff  was  to  have  the 
benefit  of  Stumpf  ^s  services,  and  of  certain  secrets  pos- 
sessed by  Stumpf,  in  the  prosecution  of  the  process  or 
manufacture  mentioned  in  the  agreement  of  the  27th  July, 
1835,  and  which  contained  (amongst  others)  the  following 
covenants  or  stipulations — that  Stumpf  should  within  a 
given  time  deposit  with  Home,  the  plaintiff,  a  written  de- 
scription of  the  modus  operandi,  marked  No.  1,  and  a 
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1842.  recipe  of  the  ingredients  to  be  nsed  bj  bim,  marked  No.  2; 
that  Stumpf  should,  with  the  consent  of  the  plaintiff,  be 
engaged  by  the  defendants  for  a  term  of  aeren  yean  cfa^ 
tain  from  the  1st  August,  1836— the  agreement  to  be 
absolute  and  binding  on  all  parties  for  a  fnrAer  term  of 
seven  years,  provided  the  house,  after  the  expiration  of  tbs 
first  seven  years,  should,  with  the  consent  of  the  plaintiff 
previously  obtained  in  writing,  continue  to  use  the  flavoor- 
ing  or  the  processes  of  Stumpf,  or  should  fail  to  give 
Stumpf  six  months*  previous  notice  of  their  intended  relift^ 
quishment;  that,  should  the  attendance  of  Stam]rf  be  re* 
quested  in  England,  the  annual  sum  of  80(M.  diouU  be 
allowed  him  for  the  same  or  such  proportional  part  as 
might  accord  with  the  period  of  his  required  oocupatioii,  as 
well  as  all  reasonable  travelling  expenses,  in  addition  to  hit 
other  allowances ;  that  4d.  a  gallon  should  be  allowed  to 
Stumpf,  over  and  above  the  price  of  flavouring,  as  an  in* 
demnity  to  him  for  his  personal  exertions  and  the  secrets 
to  be  communicated  by  him,  to  be  taken  at  the  present 
usual  legal  sending  out  strength  of  brandy,  on  all  spirit 
sold,  sent  out,  rectified  by  his  process,  or  flavoured  fiv 
the  purposes  of  brandy,  whether  flavoured  by  his  ingre* 
dients  or  other  ingredients,  and,  on  final  settlement^  on 
all  such  spirit  and  brandy  in  stock  unscdd,  not  to  yield 
him  less  than  500/.  for  every  year  during  the  contract; 
and,  if  the  same  should  be  deficient  from  inadequacy 
of  sales  during  any  year,  it  was  agreed  that  it  should 
be  made  up  to  that  amount  by  the  defendants,  and  be 
paid  to  Stumpf  quarterly,  as  sold,  through  the  hands  of 
such  banker  in  London  as  Stumpf  might  appoint  to  re* 
ceive  the  same;  that,  in  case  of  the  death  of  Stumpf 
before  the  expiration  of  the  contract,  one  half  of  what 
would  otherwise  have  been  the  emoluments  of  Stunqpf 
independent  of  the  price  of  flavouring,  which  it  was  agreed 
should  be  allowed,  should  continue  to  be  allowed  to  the 
widow  of  Sturapf,  and,  fiiiUng  her,  to  such  heir  or  assign 
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as  might  be  appointed  by  Stumpf  by  will,  she  or  they  1842. 
agreeing  in  like  manner  and  continmng  to  snpply  the  said 
flayoaring  to  the  plaintiff,  according  to  the  tenor  of  the 
agreement;  and  that  the  plaintiff  should  enjoy  all  the 
rights  and  benefits  from  all  brandies  sold,  sent  out  from' 
the  said  premises,  as  well  in  regard  to  the  processes  and 
materials  and  matters  to  be  given  in  by  Stumpf  in  his 
written  statements  as  if  they  had  been  the  discoveries  and 
processes  and  matters  of  the  plaintiff,  and  had  been  intro- 
duced by  him  in  his  specification :  that,  in  consideration  of  Reiinquish- 

1  «      1  1   .      •AH  »•         .  »•         ^«  mentoflhean- 

those  covenants  and  the  plaintiu^s  rehnqmshmg  the  an-  nuity  of  150/. 
nuUy  granted  to  him  by  the  defendants  (meaning  thereby  agreement  of 
the  said  annual  sum  of  150/.  in  and  by  the  said  articles  of  ^"'y  ^^'  *^**- 
agreement  covenanted  as  aforesaid  to  be  paid  to  the  plain- 
tiff), it  was  thereby  agreed  on  their  part  to  pay  him  300/. 
a  year  from  the  1 9th  July  last  past  [1836],  payable  quar- 
terly daring  that  contract,  in  lieu  thereof,  and  that  no 
rights  or  benefits  or  privileges  belonging  to  the  plaintiff 
not  there  set  forth  and  given  up  were  relinquished  by  that 
agreement :  and  the  defendants  agreed  to  sell  the  brandy 
made  at  the  works  at  Albany  Street  at  fair  usual  mercantile 
prices;  and  the  parties  there  subscribing  agreed  not  to  di- 
vulge those  processes  or  secrets  or  the  knowledge  contained 
in  the  statement  or  the  recipe  of  the  said  J.  G.  Stumpf, 
and  that  the  defendants  would  not  otherwise  use  or  apply 
the  same  than  at  the  works  at  Albany  Street  aforesaid ; 
and  that,  should  any  dispute  or  difference  ^arise  between 
tlie  parties  thereto  regarding  any  matter  or  thing  to  which 
that  agreement  referred,  or  as  to  the  construction  of  that 
instrument,  or  any  part  of  it,  then  every  such  dispute  or 
difference  should  in  all  cases  be  settled  by  reference  to 
three  impartial  persons  chosen  by  the  parties  mutually, 
and,  if  they  could  not  agree,  that  the  parties  so  selected 
should  appoint  an  umpire,  whose  decision  should  be  final ; 
that,  as  the  preceding  agreement  had  been  drawn  up  by 
the  parties  themselves,  and  executed  in  its  then  form  to 
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1842. 


Agreement  of 
Jan. 25, 1838. 


aYoid  delay,  it  was  agreed  by  the  respectiye  parties  thereto 
that  either  of  them  should  be  at  liberty  if  he  thought  fit, 
within  six  months  firom  the  date  thereof,  to  call  upon  the 
other  and  others  of  the  said  parties  to  enter  into  and  exe- 
cute, at  their  joint  and  equal  expense,  a  more  fon&al 
stamped  deed  under  seal  embodying  and  reducing  into 
legal  form  the  several  engagements  contained  in  that  pqier 
and  intended  to  be  entered  into  by  the  respectiTe  parties; 
and  that  a  penalty  of  5000/.  should  apply  to  any  of  the 
parties  committing  a  breach  of  those  engagements^ as  by 
the  said  agreement  (reference  being  thereunto  had)  would 
more  fully  appear. 

The  declaration  then  proceeded  to  state,  that,  afterwards, 
and  before  the  commencement  of  the  suit,  to  wit^  on  the 
25th  January,  1838,  by  a  certain  other  agreement  ia 
writing  then  made  between  the  defendants  and  the  plain* 
tiff,  it  was  further  agreed  and  stipulated  as  follows,  that  is 
to  say,  '*  Sir, — To  avoid  any  misunderstanding  as  to  the 
meaning  and  interpretation  to  be  put  upon  the  deed  of 
agreement  of  the  27th  July,  1835,  and  likewise  as  to  the 
agreement  dated  the  23rd  August,  1836,  now  existing  be- 
tween us,  in  regard  to  certain  payments  to  be  made  by  us 
to  you,  we  (meaning  the  defendants]  here  declare  that  you 
(meaning  the  plaintiff)  are  entitled  under  the  deed  of  1835 
to  4d.  a  gallon  on  all  spirits  sold,  sent  out,  or  used,  recti- 
fied by  your  processes,  and  6d,  a  gallon  on  all  brandies 
sold,  sent  out  from  the  premises  in  Albany  Street,  not  to 
yield  you  less  than  400/.  for  every  year,  or  to  be  made  op 
to  that  amount,  as  well  as  any  saving  that  may  be  effected 
in  the  flavouring  of  brandies,  as  set  forth  in  that  deed;  and 
that  you  (meaning  the  plaintiff)  are  to  be  paid  300/.  a  year 
over  and  above  all  other  allowances,  tander  the  agreemeni 
of  1 836,  to  yield  you  together  not  less  than  700/.  amnudbf, 
and  such  further  sum  as  the  sales  at  4«f.  and  6d  a  gallon 
as  above  named  may  amount  to :  and  these  allowances,  it 
is  agreed,  shall  be  united  and  consolidated  from  the  19th 
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July,  1837,  and  be  paid  to  you  simultaneously  eveiy  three  1842. 
months  after  that  period  during  these  contracts :  and  this 
is  the  intention  and  meaning  under  which  these  instru- 
ments are  to  be  construed  and  taken,  and  which  under- 
standing we  agree  shall  be  made  legal  and  be  added  and 
form  a  part  of  the  agreement  of  August  28rd,  1386 " — 
signed  F.  Booth,  W.  Grimble ;  addressed  to  D.  Home — 
as  by  the  last-mentioned  agreement,  reference  being  there- 
unto had,  would  more  fully  appear : 

Mutual  promises:  Ayerment  of  performance  by  the  Averments. 
plaintiff  of  all  things  in  the  said  several  agreements  on  his 
part  to  be  performed,  from  the  respective  times  of  making 
the  said  several  agreements  and  his  said  promise  hitherto  : 
ThsA,  the  defendants  had  during  all  the  times  aforesaid  car- 
ried on,  to  wit,  at  certain  premises  of  them  the  defendants 
in  Albany  Street  aforesaid,  the  said  discoveries  and  opera- 
tions in  the  agreement  of  the  23rd  August,  1836^  aforesaid, 
mentioned,  and  had  during  all  the  time  aforesaid  had, 
used,  possessed,  and  enjoyed,  and  still,  &;c.,  all  the  said 
processes  and  discoveries  in  the  said  agreement  of  the  23rd 
August,  1836,  aforesaid,  mentioned  and  referred  to,  of  the 
plaintiff  and  Stumpf,  and  all  other  benefits,  advantages, 
matters,  and  things  which  by  the  terms  of  that  agree- 
ment were  to  be  by  them  had,  used,  possessed,  or  enjoyed, 
and  had  obtained  and  did  possess  a  complete  knowledge 
and  assurance  regarding  all  the  said  matters  in  that 
agreement  in  that  behalf  set  forth,  and  a  full  and  perfect 
disclosure  and  record  as  regarded  the  constitution  and 
manipulation  of  the  flavouring  ingredients,  and  mode  of 
using  the  same,  and  the  said  several  processes  and  disco- 
veries had  fully  answered  the  description  thereof,  and  pro- 
duced the  effect  stated  in  the  said  agreement  of  the  23rd 
August,  1836,  aforesaid,  and  had  been  in  all  respects  ac- 
cording to  the  terms  and  stipulations  in  that  agreement  in 
that  behalf  contained:  That  the  said  J.  G.  Stumpf  did  make 
out  a  written  representation,  marked  No.  1,  and  signed  by 
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1842.        him^  as  in  tbe  said  agreement  of  the  28Td  Aagnst^  1886^ 
aforesaid,  mentioned,  of  the  said  several  matters  and  things 
in  that  agreement  in  that  behalf  mentioned  and  specified, 
and  did  direct  the  same  to  the  plaintiff,  and  placed  the  same 
in  his  hands,  to  wit,  within  four  days  after  the  signing  the 
said  agreement  of  the  23rd  August,  1836,  aforesaid,  and 
the  plaintiff  did  then  acknowledge  the  receipt  thereof,  and 
make  out  a  copy  of  the  said  representation  and  statement 
for  behoof  of  the  said  concern  in  Albany  Street  aforesaid, 
within  a  reasonable  time  in  that  behalf,  to  wit,  on  the  Ist 
September  in  the  year  last  aforesaid :  And  although  the 
said  J.  G.  Stumpf  did,  to  wit,  within  four  days  from  the 
signing  the  said  agreement  of  the  23rd  August,  1886,  afore- 
said, make  out  and  address  to  and  deposit  in  the  hands 
of  the  plaintiff,  who  then  gave  a  written  acknowledgment 
of  the  receipt  thereof,  such  other  written  statement  and 
recipe  marked  "  No.  2,  Recipe  by  J.  G.  Stumpf,"  so  signed 
and  dated  as  in  that  agreement  in  that  behalf  mentioned, 
containing  and  setting  forth  the  said  several  matters  and 
things  in  and  by  that  agreement  in  that  behalf  required, 
and  did  answer  all  inquiries  made  by  the  plaintiff  relating 
thereto;  and  although  the  said  recipe  so  made  out  by  the 
said  J.  G.  Stumpf  was  fully  capable  of  producing  the  effects 
intended,  and  the  ingredients  so  described  by  the  said 
J.  G.  Stumpf  in  the  said  written  recipe  so  marked  No.  2 
as  aforesaid,  when  used  in  kind,  quantity,  and  quality  and 
manner  as  specified  by  the  said  J.  G.  Stumpf,  did  not  at 
any  time  fail  in  full  operation  and  effect,  on  a  fidr  trial 
being  given,  to  produce  an  equally  perfect  and  good  flavour- 
ing for  the  purposes  of  brandy,  and  equal  to  his  finest 
average  quality;   but,  on  the  contrary  thereof,   the  said 
ingredients  so  described  as  aforesaid  in  the  said  written 
recipe  marked  No.  2,  being  after  tlie  delivery  thereof,  to 
wit,  on  the  said  1st  September,  1886,  aforesaid,  used  in 
kind,  quantity,  and  manner  as  specified  by  the  said  J.  O. 
Stumpf,  according  to  the  true  understanding,  intent,  and 
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meaning  of  the  said  agreement  of  the  28rd  Angust,  1866,  1842* 
aforesaid,  and  a  Mr  trial  thereof  being  then  given,  did 
then  produce  an  equally  perfect  and  good  flavouring  for  the 
purposes  of  brandy,  and  equal  to  the  finest  average  quality 
of  him  the  said  J.  Q.  Stumpf;  and  although  the  plaintiff 
had  at  all  times  from  the  making  of  the  said  agreement  of 
the  23rd  August,  1836,  aforesaid,  hitherto,  been  ready  and 
willing  to  conduct,  direct,  and  regulate  the  said  operations 
of  the  rectifying  and  processes  for  flavouring  brandy^  which 
said  operations  had  been  during  all  the  time  aforesaid 
carried  on  on  the  said  premises  at  Albany  Street  aforesaid, 
and  the  defendant  during  all  the  time  aforesaid  had  notice 
that  the  plaintiff  was  so  ready  and  willing  to  direct,  regu« 
late,  and  conduct  the  same,  the  said  defendants  did  for  fl 
long  space  of  time,  to  wit,  from  the  making  of  the  said 
agreement  of  the  28rd  August,  1836,  aforesaid,  until  the 
1 8th  June,  1838,  when  the  defendwt  W.  Grimble  took 
upon  himself  the  said  regulation,  conduct,  and  direction, 
and  became  himself  the  entire  superintendent  of  the  said 
operations,  make  use  of  the  services  of  the  plaintiff  in  and 
about  such  regulation^  conduct,  and  direction;  and  al- 
though the  plaintiff  had  not  divulged  to  any  person  other 
than  the  defendants  any  of  the  said  processes  or  secrets  in 
the  said  agreement  of  the  23rd  August,  1836,  aforesaid, 
mentioned  or  referred  to,  or  the  knowledge  contained  in 
the  said  statement  or  the  recipe  of  the  said  J.  6.  Stumpf, 
and  the  same  had  been  preserved  and  kept  undivulged  ac- 
cording to  the  true  intent  and  meaning  of  that  agreement; 
and  although  the  plaintiff,  always  from  the  time  of  making  Averment  that 
the  said  agreement  of  the  28rd  August,  1886,  aforesaid,  hi-  {^^^u^ll^rf  01^" 
therto,  wholly  relinquished  the  said  annuity  of  150/.  so  grant-  *nn«»*y  ^t  isoi. 
ed  to  him  by  the  defendants  as  in  the  said  sealed  articles 
of  agreement  and  therein  aforesaid,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of  the  said  agreement 
of  the  23rd  August,  1836,  aforesaid;  and  although  the  Oeed-poii. 
plaintiff  afterwardsi  and  after  the  first  two  years  and  a 
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1842.         quarter  of  the  arrears  thereinafter  mentioned,  ending  on 
the  19th  October,  1840,  had  become  due,  and  also  after 
the  commencement  of  the  quarter  of  a  year  in  respect 
whereof  the  residue  of  the  arrears  thereinafter  mentioned 
became  due,  to  wit  on  the  9th  January,  1 841,  by  his  cer- 
tain deed-poll,  sealed  with  the  seal  of  the  plaintiff  (and 
which  said  deed-poll,  sealed  as  aforesaid,  being  in  the  pos- 
session of  the  defendants,  the  plaintiff  could  not  produce 
the  same  to  the  said  court  there),  did,  so  far  as  according 
to  the  tenor,  true  intent,  and  meaning  of  the  said  memo- 
randum of  agreement  of  the  23rd  of  August,  1836,  it  was 
intended  that  the  said  annuity  of  150/.  should  be  released, 
fully  and  absolutely  remise,  release,  relinquish,  give  np, 
and  for  ever  quit  claim  and  discharge  unto  the  defendants 
and  each  of  them,  their  and  each  of  their  heirs,  executors, 
and  administrators,  all  and  all  manner  of  action  and  ac- 
tions, suit  and  suits,  cause  and  causes  of  action  and  suit, 
debts,  dues,  sum  and  sums  of  money,  accounts,  reckon- 
ings, claims,  and  demands  whatsoever,  both  at  law  and 
in  equity,  or  otherwise  howsoever,  which  he  the  plaintiff 
ever  had  or  then  had,  or  which  he,  his  executors  or  admi- 
nistrators, could,  should,  or  might  at  any  time  thereafter 
have,  claim,  set  up,  challenge,  or  demand  against  the  de- 
fendants, or  either  of  them,  their  or  either  of  their  hein;, 
executors,  or  administrators,  for,  upon,  or  by  reason  or  on 
account  of  the  said  annuity  of  150/.  accruing  due,  or  which 
but  for  the  said  agreement  of  the  23rd  August,  18S6, 
might  have  accrued  due  subsequently  to  the  said  19th 
July,  1836,  or  for,  upon,  or  by  reason  or  on  account  of 
any  matter  or  thing  relating  to  the  same  annuity  subse- 
quently to  the  day  and  year  last  aforesaid,  and  so  £sr  as 
aforesaid — provided  always,  nevertheless,  that  those  pre- 
sents, or  any  matter  or  thing  therein  contained  were  and 
was  not  to  be  construed  as  extending  to  release  or  dis- 
charge any  other  of  the  payments  or  allowances  to  which 
the  plaintiff,  his  executors  or  administrators,  was  or  might 
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be  entitled  under  the  terms  and  provisions  of  the  said  arti^  1842. 
cles  and  memorandum  of  agreement  respectivetyi  or  any 
other  agreement  subsisting  between  the  defendants  and 
the  plaintiff;  that  those  presents  were  to  be  taken  and  con- 
stmed  only  as  such  an  absolute  release  and  extinguish- 
ment  of  the  said  annuity  of  15(M.  as  according  to  the  true 
intent  and  meaning  of  the  said  agreement  of  the  23rd 
August,  1886,  was  intended  to  be  given  by  the  plaintiff, 
and  no  further  or  otherwise,  anything  therein  contained 
to  the  contrary  notwithstanding — as  by  the  said  deed-poll 
(reference  being  thereunto  had)  will,  amongst  other  things, 
more  fully  appear;  and  although  the  defendants  did,  in 
part  performance  of  their  said  promise,  pay  the  plaintiff  the 
said  sum  of  800/.  a  year  from  the  said  19th  July,  1886, 
aforesaid,  for  a  certain  time,  to  wit,  until  the  19th  July, 
1888,  aforesaid;  and  although  the  plaintiff  from  thence 
hitherto  had  been  ready  and  willing  to  receive  the  same 
sum  in  lien  of  the  said  annuity  of  150/.,  according  to  the 
terms  of  the  said  several  agreements  of  the  23rd  August, 
1886,  aforesaid,  and  of  the  25th  January,  1838,  aforesaid — 
of  all  which  said  several  premises  the  defendants  during 
all  the  time  aforesaid  had  notice :  Yet  the  defendants  had  Breach, 
not  further  regarded  their  said  promise;  and  although 
afterwards,  and  during  the  continuance  of  the  said  con- 
tract in  the  said  agreement  of  the  28rd  August,  1886, 
aforesaid,  mentioned  and  contained,  and  before  the  expira«« 
tion  of  the  said  term  of  seven  years  from  the  1st  August, 
in  the  year  last  aforesaid,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  19th  January,  1841,  aforesaid,  a 
certain  large  sum  of  money,  to  wit,  the  sum  of  750/.,  for 
two  years  and  a  half  of  the  said  term  then  elapsed,  became 
and  was  due  and  in  arrear  to  the  plaintiff  on  account  of 
the  said  yearly  sum  of  300/.  a  year  so  payable  quarterly  as 
in  the  said  agreement  of  the  23rd  August,  1836,  aforesaid, 
mentioned,  yet  the  defendants  to  pay  the  same  or  any  part 
thereof  had  hitherto  wholly  refused  and  still  did  refuse. 
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1842. 


Second  plea. 


Demurrer  to 
the  second 
plea. 


Fourth  plea< 


contrary  to  the  tenor  and  effect^  true  intent^  and  meaning 
of  tbe  said  several  agreements  and  promise. 

The  second  plea — to  the  first  count — stated  that  there 
never  was  any  consideration  for  the  making  by  the  defen* 
dants  of  the  said  supposed  agreement  in  that  count  lastly 
above  mentioned;  verification. 

Special  demurreri  assigning  for  causes — ^that  the  second 
plea  amounted  to  the  general  issue — ^that  it  was  a^;umen- 
tative^  and  an  evasive  and  indirect  denial  of  the  cause  and 
causes  of  action  shewn  by  the  fiirst  count  to  be  vested  in 
the  plaintiff  under  the  two  several  agreements  to  which  the 
mutual  promises  therein  laid  extended — ^that  the  plea  did 
not  sufficiently  traverse  the  allegation  in  the  first  count 
that  by  the  said  agreement  in  writing  made  betwe»L  the 
defendants  and  the  plaintiff  it  was  agreed  aa  in  the  first 
count  was  lastly  mentioned^  or  confess  and  avoid  that  alle- 
gation— ^that  it  appeared  on  the  fSace  of  the  oount  that 
there  was  a  good  consideration  for  the  making  by  the  de- 
fendants of  the  said  agreement  in  the  count  lastly  men- 
tioned^ to  wit^  to  avoid  any  misunderstanding  as  to  the 
meaning  and  interpretation  to  be  put  upon  the  said  sealed 
articles  and  the  agreement  dated  the  23rd  August^  1836^ 
aforesaid^  in  the  count  respectively  mentioned,  in  regard 
to  the  payments  to  be  made  by  the  defendants  to  the 
plaintiff — ^and  that  the  plea  concluded  with  a  verificatkwi 
instead  of  concluding  to  the  country,  fcc.    Joinder. 

The  fourth  plea — ^as  to  so  much  of  the  first  oount  of  the 
declaration  as  related  to  the  non-payment  of  675/.^  being 
parciBl  of  the  said  alleged  arrears  of  750/.  in  that  eoant 
mentioned,  and  which  first  accrued  and  became  due  and  in 
arrear  as  in  that  oount  alleged,  to  wit,  for  the  first  two 
years  and  a  quarter  of  the  said  period  of  two  years  and  s 
half  in  the  said  first  count  also  mentioned  in  that  behalf^ 
diat,  although  true  it  was  that  the  plaintiff  made  and  eoe- 
cut^d  the  said  deed-poll  in  the  first  coimt  mentioned,  under 
his  seal,  at  the  time  and  in  manner  in  the  said  first  oount 
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mentioned  in  that  behalf ;  yet  the  pltdntiff  did  not  by  any  1842. 
deed  or  instrument  in  writing  signed  by  the  plaintiff^  or 
sealed  by  him  under  his  seal^  relinquish  the  said  annuity  of 
150/.  in  the  said  first  count  mentioned,  or  any  part  thereof^  at 
any  time  before  the  said  period  of  two  years  and  a  quarter 
in  the  introductory  part  of  this  plea  mentioned  had  fully 
passed,  or  before  the  said  sum  of  675/.,  parcel  &c.  as  afore- 
said in  the  introductory  part  of  this  plea  also  mentioned,  or 
any  part  thereof,  had  become  and  was  due  or  in  arrear,  as 
in  the  said  first  count  alleged ;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes — that  the  plain-  Demurrer  to 
tiff's  not,  by  any  deed  or  instrument  in  writing,  signed  by  '  *  ^"''  ^  **' 
the  plaintifi^i  or  sealed  by  him  under  his  seal,  relinquishing 
the  said  annuity  of  150/.  in  the  count  mentioned,  or  any 
part  thereof,  aa  in  the  count  alleged,  at  any  time  before 
the  said  period  of  two  years  and  a  quarter  in  the  introduc- 
tory part  of  the  fourth  plea  and  in  that  plea  mentioned  had 
fully  passed,  or  before  the  said  sum  of  675/.,  parcel  &c.  as 
aforesaid,  in  the  introductory  part  of  the  said  fourth  plea 
and  in  that  plea  also  mentioned,  or  any  part  thereof,  had 
become  and  was  due  and  in  arrear  as  in  the  count  alleged, 
was  no  answer  to  the  action — that  the  relinquishing  the 
said  annuity  of  150/.  by  deed  was  not  a  condition  prece* 
dent  to  the  annuity  of  300/.  agreed  for  in  lieu  thereof  be- 
coming payable — and  that,  by  virtue  of  the  said  deed-poll 
made  and  executed  as  in  the  count  alleged,  the  said  sum 
of  675/.,  parcel  &c.,  in  the  introductory  part  of  the  fourth 
plea  and  in  that  plea  mentioned,  was  recoverable  in  this 
action,  &c.     Joinder. 

The  fifth  plea — as  to  so  much  of  the  first  count  as  related  Fifth  plea. 
to  the  non-payment  of  75/.,  being  the  last  quarter's  arrears 
of  the  annuity  of  300/.  in  the  count  mentioned  to  have  be- 
oome  due  and  in  arrear,  and  being  the  residue  of  the  said 
sum  of  750/. — stated,  that,  although  true  it  was  that  the 
phdntiff  made  and  executed  the  said  deed-poll  in  the  said 
first  count  mentioned,  under  his  seal,  at  the  time  and  in 


544 


IN  THE  COMMON  PLEAS, 


1842. 


Demurrer  to 
the  fifth  plea. 


Sixth  plea. 


manner  therein  alleged  in  that  behalf,  yet  the  plaintiff  did 
not  by  any  deed  or  instmment  in  writing,  signed  by  the 
plaintiff,  or  sealed  by  him  nnder  his  seal,  relinqnish  the 
said  annuity  of  150/.  in  the  count  mentioned,  or  any  part 
thereof,  at  any  time  before  the  commencement  of  the  said 
last  quarter  in  and  for  which  the  last-mentioned  sum  of 
75/.  was  so  alleged  to  have  become  and  to  be  due  and  ia 
arrear  as  aforesaid ;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes — that  the  plain* 
tiff's  not,  by  any  deed  or  instrument  in  writing  signed  by 
the  plaintiff,  or  sealed  by  him  under  his  seal,  relinquishing 
the  said  annuity  of  150/.  in  the  count  mentioned,  or  any 
part  thereof,  as  in  the  count  alleged,  at  any  time  before  the 
commencement  of  the  said  last  quarter  in  and  for  which 
the  last-mentioned  sum  of  75/.  was  so  alleged  to  have  be- 
come and  to  be  due  and  in  arrear  as  aforesaid,  was  no  answer 
to  the  action — that  the  relinquishing  of  the  said  annuity 
of  150/.  by  deed  was  not  a  condition  precedent  to  the  an- 
nuity of  300/.  agreed  for  in  lieu  thereof  becoming  payable 
— and  that,  by  virtue  of  the  said  deed-poll  made  and  exe^ 
cuted  as  in  the  count  alleged,  the  said  last-mentioned  sum 
of  75/.  became  and  was  due  and  in  arrear,  and  was  recover- 
able  in  this  action,  &c.     Joinder. 

The  sixth  plea — as  to  the  first  count  except  so  much 
thereof  as  the  same  related  to  the  non-payment  of  150/., 
parcel  of  the  said  alleged  arrears  of  750/.,  and  being  the 
two  quarterly  payments  of  the  said  yearly  sum  of  SOOJL  in 
the  count  mentioned  which  last  became  due  and  in  arrear 
for  the  last  half  year  of  the  said  period  of  two  years  and  a 
half  in  the  count  mentioned,  as  in  that  count  alleged— 
stated,  that,  after  the  making  of  the  alleged  promise  of  the 
defendants  in  the  first  count  mentioned,  and  duiing  the 
said  term  of  seven  years  from  the  1st  August,  1836,  and 
also  during  the  said  first  seven  years  of  the  said  term  of 
twenty-one  years  in  the  said  articles  of  agreement  men- 
tioned, and  before  and  during  the  whole  of  the  period  fiH* 
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•d  daring  which  the  said  yearly  sum  of  300/.  was  by  the  1842. 
ud  first  count  alleged  to  be  in  arrear^  except  as  to  the  said  homb 
im  of  150/.*,  parcel  &c.  as  aforesaid  in  the  introductory  »• 

'  ^  Booth. 

art  of  the  plea  mentioned,  and  before  the  commencement  ,  225/.  in  the 
the  suit,  divers  large  quantities,  to  wit,  500,000  gallons  «»8*»'**  p^®*- 
!  brandy  were  prepared  and  made  by  the  defendants,  to 
•it,  at  the  said  works  and  premises  in  Albany  Street,  in 
ue  preparation  and  making  whereof  the  discoveries,  pro- 
^sses,  and  matters  of  the  plaintiff  and  the  said  J.  G. 
.tumpf  in  the  first  count  mentioned  and  referred  to,  had 
een  and  were  used  and  employed,  and  divers  large  quan- 
ties,  to  wit,  20,000  gallons  of  such  last-mentioned  brandy 
ad  been  and  were  sold  and   sent  out,  to  wit,   from 
iie  works  and  premises  last  aforesaid,  by  the  defendants 
ioring  each  quarter  of  a  year  and  period  of  three  months 
or  and  during  which  the  said  yearly  simi  of  800/.  was  al- 
eged  to  be  in  arrear  and  unpaid  as  aforesaid,  save  and 
except  the  said  arrear  of  150/. t>  parcel  &;c.  as  aforesaid;  1 225/.  in  the 
that,  upon  such  brandy  so  sold  and  sent  out  as  last  afore-  ^'^  ^  ^^^** 
said,  and  the  quantities  whereof  were  duly  taken  and  cal- 
culated, to  wit,  at  the  respective  times  of  sending  out  the 
same,  and  accounts  taken  of  the  same,  to  wit,  quarterly, 
according  to  the  said  agreements  in  the  count  mentioned, 
the  plaintiff  became  and  was  entitled,  according  to  the 
true  intent  and  meaning  of  the  said  agreements  in  the 
first  count  mentioned,  to  and  to  be  paid  the  said  allowance 
of  6e/.  a  gallon  on  each  of  the  said  gallons  so  sold  and  sent 
out  by  the  defendants  as  aforesaid;  that  such  allowance  to 
which  the  plaintiff  was  entitled,  and  which  was  payable  to 
him  as  last  aforesaid  in,  for,  and  during  each  quarter  of  a 
year  and  period  of  three  months  for  and  during  which  the 
said  yearly  sum  of  800/.  was  so  alleged  to  be  in  arrear  as 
af(Hresaid,  save  and  except  the  said  arrear  of  150/.|,  parcel  {225/.  in  the 
fcc.  as  aforesaid,  amounted  to  and  yielded  to  the  plaintiff  *^^^'^  P^*** 
a  laige  sum  of  money,  to  wit,  500/.,  [which  exceeded  the 
mm  of  100/.,  being  a  quarter  part  of  the  sum  of  400/. 
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in  the  oonnt  mentioned  and  referred  to*],  and  tbat,  in 
and  for  and  dnring  each  year  for  and  daring  which 
the  said  yearly  sum  of  SOOL  was  alleged  to  have  been 
♦In  7he  eichth  ^^^P^'^  **  aforesaid,  except  the  said  last  half  year  thereof  t 
plea,  the  follow-  in  which  the  said  sum  of  150/.  J,  became  in  anrear  as 

ing  words  were 

subsUtuted  for  aforcsaid,  such  last-mentioned  allowances  of  the  plaintiff 
brackets-^''  ^  amounted  to  and  yielded  to  the  plaintiff  a  sum  exceed- 
"which exceed-  j^g  ^.j^^  ^^^  ^f  4(x)/.§  annually  and  in  each  of  the  same 

ed  the  sum  of  °  5  .r 

175/.,  being  a  ycars^  to  wit,  thc  sum  of  1000/.— of  all  which  premises 

the  sum  of  700/.  respectively  the  plaintiff,  at  the  respective  times  of  the  said 

wum  mention-  ^^^S^^  arrears  of  the  said  yearly  sum  of  300/.  in  the  count 

ed  and  referred  alleged  to  be  Unpaid  (cxccpt  the  said  arrear  of  150/.  ||,  parcel 

to. 

t "  three  quar-  *^'  *®  aforcsaid)  respectively  becoming  due,  and  before  the 
*f "  **0l/**',     commencement  of  the  suit,  had  notice :  that,  bv  reason  of 

thereof,"  in  the  '  99^ 

eighth  plea.  the  premises,  and  the  plaintiff  having  relinquished  the 
eighth  Viefc***  annuity  of  150/.  a  year,  as  in  the  count  alleged,  and 
§700/.,  in  the  having  been  ready  and  willing  to  receive  the  said  yearly 
fl  225/.,^rthe  ^^^  ^^  ZOOL  a  year  in  lieu  thereof,  as  therein  also  men- 
eighth  plea.       tioned,  such  last-mentioned  annuity  during  all  the  period 

for  which  the  same  yearly  sum  was  claimed  to  be  in  arresr 
f  *'  three  quar-  as  aforesaid,  except  the  said  last  half  year  %  thereof,  wholly 
in'dke  eighth'  ceased  to  be  payable  to  the  plaintiff  %*;  that,  the  plaintiff 
P^^-  so  being  entitled  to  and  to  be  paid  the  said  allowances  ss 

aforesaid,  they,  the  defendants  did  theretofore,  and  before 
the  commencement  of  the  suit,  to  wit,  on  the  19th  October, 
1888,  and  on  divers  other  davs  and  times  between  that  dav 
and  the  commencement  of  the  suit,  and  in  and  fiv  eadi  of 
the  said  years  for  and  during  which  the  said  alleged  ar- 
**  225/.,  In  the  tears,  except  the  said  arrear  of  150/.**,  parcel  kc.  as  afore- 
eight  plea.       ^^.^^  bccamc  duc  as  aforesaid,  pay  to  the  phdntiff,  who 

then  accepted  and  received  fW>m  them  the  defendants,  for 
and  on  account  of  the  allowances  to  which  the  plaintiff  was 
entitled  as  aforesaid,  and  according  to  the  true  intent  and 
meaning  of  the  said  agreements,  divers  monies,  amounting 
in  the  whole  in  and  for  each  year  of  tike  kst-mentioned 
tt  700/.,  in  the  ycars,  to  a  sum  of  money  exceeding  the  sum  of  400/.  ft  ^* 

eightli  plea. 
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niiaUy^  and  in  and  for  each  of  the  same  years,  to  wit,  the        1842 
sum  of  1000/. ;  yerification  and  prayer  of  jadgment  if  the 
plaintiff  ought  to  maintain  his  action  against  them  as  to  the 
premises  in  the  introductory  part  of  the  plea  mentioned. 

Special  demurrer,  assigning  for  causes — ^that  it  appeared  Demurrer 
from  the  agreements  dated  respectively  the  23rd  August, 
1836  aforesaid,  and  the  25th  January,  1838  aforesaid,  de- 
dared  on  in  the  first  count,  that  the  intention  of  the  plain-» 
tiff  and  of  the  defendants  respectively  in  making  those 
several  agreements,  was  not,  as  was  in  and  by  the  sixth  plea 
supposed  and  purported  to  have  been,  that  the  said  an- 
nuity of  300/.  a  year  agreed  to  be  paid  by  the  defendants 
to  the  plaintiff  for  the  period  of  seven  years,  extendible,  at 
the  option  of  the  defendants,  to  the  further  period  of  four- 
teen  years,  according  to  the  said  two  last-mentioned  agree- 
ments, in  lieu  of  the  said  annuity  of  150/.  a  year  cove- 
nanted to  be  paid  by  the  said  sealed  articles  of  agreement 
in  the  first  count  also  mentioned  during  the  said  term  of 
twenty-one  years  therein  mentioned,  determinable  by  the 
defendants  as  therein  appeared  at  the  expiration  of  the  first 
seven  or  fourteen  years  thereof,  was,  like  that  annuity  of 
150/.  a  year,  to  cease  and  not  be  payable  to  the  plaintiff, 
nor  to  be  demanded  by  him,  so  long  as  the  receipts  of  al- 
lowances by  the  plaintiff  should  amount  to  400/.  per  an- 
num; but,  on  the  contrary,  such  intention  was  and  is, 
tiiat  the  said  annuity  of  800/.  a  year  was  and  is  to  be  irre- 
spective of  and  over  and  above  all  allowances  whatsoever 
mentioned  and  stipulated  for  in  and  by  the  said  several 
agreementa,  &c    Joinder. 

The  seventh  plea — as  to  so  much  of  the  first  count  as  Seventh  plea. 
related  to  the  non-payment  of  the  said  sum  of  150/., 
parcel  of  the  alleged  arrears  of  750/.,  and  being  the  two 
quarterly  payments  of  the  said  yearly  sum  of  300/.  in  the 
first  count  mentioned  which  last  became  due  and  in  arrear 
for  the  last  half  year  of  the  said  period  of  two  years  and  a 
half  in  the  first  count  mentioned — ^was  substantially  the 
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1842. 


Special  de« 
murrer. 


Eighth  pl< 


Special  de- 
murrer. 


same  as  the  sixth,  down  to  the  *i^^  in  p.  546 :  it  then  ^o- 
ceeded  to  state  that  the  defendants  had  always  from  the 
time  of  the  last-mentioned  allowances  becoming  due  to  the 
plaintiff  as  in  the  plea  mentioned,  been  ready  and  willing  to 
pay  to  the  plaintiff  the  full  amount  of  the  same — of  which 
the  plaintiff  had  always  had  notice;  and  that  they  the  de- 
fendants did  in  fact,  after  the  commencement  of  the  snit, 
to  wit,  on  the  10th  February,  1841,  pay  to  the  phdntiff 
the  full  amount  of  the  said  allowances  in  the  plea  men- 
tioned ;  Terification  and  prayer  of  judgment  if  &c. 

Special  demurrer,  assigning  for  causes — ^that  the  plea 
was  pleaded  in  bar  of  the  mtdntenance  of  the  action  gene- 
rally as  to  the  causes  of  action  in  the  introductory  part 
thereof  mentioned,  yet  it  disclosed  only  grounds  for  con- 
tending that  the  further  maintenance  thereof  ought  to  be 
barred — that  the  plea  in  the  body  and  substance  thereof 
fell  short  of  that  to  which  by  its  introduction,  commence- 
ment, and  conclusion  respectively  it  purported  to  be  ap- 
plied— that  it  appeared  from  the  said  agreements  dated  re- 
spectively the  28rd  August,  1886,  and  25th  of  January, 
1838,  declared  on  in  the  first  count,  that  the  intention  of 
the  plaintiff  and  of  the  defendants  respectively  in  making 
those  several  agreements,  was  not,  &c.  &c.,  (as  in  the  de- 
murrer to  the  sixth  plea). 

The  eighth  plea — as  to  the  first  count  txe^t  so  far  as  the 
same  related  to  the  non-payment  of  225/.,  parcel  of  the 
said  alleged  arrears  of  750/.,  and  being  the  three  quarteriy 
payments  of  the  said  yearly  sum  of  800/.  in  the  first  count 
mentioned  which  last  became  due  and  in  arrear  for  the  last 
three  quarters  of  a  year  of  the  said  period  of  two  years  and 
a  half  in  the  first  count  mentioned,  as  it  was  in  that  count 
allied — ^was  the  same  as  the  sixth  plea,  subject  to  the  va- 
riations pointed  out  in  the  notes  in  the  margin,  pp.  545, 6. 

Special  demurrer,  assigning  for  causes — ^that  the  plea 
was  founded  on  the  assumption  that  the  sum  of  700/.  a 
year  was  the  maximum  fixed  and  ascertained  by  the  agree- 
ments declared  on  in  the  first  count,  of  the  monies  re- 
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ceivable  from  the  defendants  according  to  the  tenor  and  1842. 
effect,  tme  intent,  and  meaning  of  those  agreements ; 
whereas,  by  the  tme  construction  thereof,  the  said  sum  of 
7002.  a  year  was  not  the  maximum  fixed  and  ascertained 
thereby  of  the  monies  receivable  by  the  plaintiff  from  the 
defendants  according  to  the  tenor  and  effect,  true  intent, 
and  meaning  of  the  said  agreements  declared  on  in  the 
said  first  count,  &c.     Joinder. 

The  ninth  plea  -  as  to  so  much  of  the  first  count  as  re-  Ninth  plea, 
lated  to  the  non-payment  of  225/.,  parcel  of  the  said  alleged 
arrears  of  750iL,  and  being  the  three  quarterly  payments 
of  the  said  yearly  sum  of  300/.  in  the  first  count  men- 
tioned which  last  became  due  and  in  arrear  for  the  said 
last  three  quarters  of  a  year  of  the  said  period  of  two  years 
and  a  half  in  the  first  count  mentioned — stated,  that,  after 
the  making  of  the  said  alleged  promise  of  the  defendants 
in  the  first  count  of  the  declaration  mentioned,  and  during 
the  said  term  of  seven  years  from  the  1st  August,  1836, 
and  also  during  the  first  seven  years  of  the  said  term  of 
twenty-one  years  in  the  articles  of  agreement  mentioned, 
and  before  and  during  the  period  for  and  during  which  the 
said  sum  of  225/.,  parcel  &c.  as  aforesaid,  and  being  such 
three  last  quarterly  payments  of  the  said  yearly  sum  of 
300/.  as  aforesaid,  was  in  and  by  the  first  count  alleged  to 
be  in  arrear  and  unpaid,  and  before  the  commencement  of 
the  suit,  divers  large  quantities,  to  wit,  500,000  gallons  of 
brandy  were  prepared  and  made  by  the  defendants,  to  wit, 
at  the  said  works  and  premises  in  Albany  Street,  in  the 
preparation  and  making  whereof  the  discovery,  processes, 
and  matters  of  the  plaintiff  and  the  said  J.  O.  Stumpf  in 
the  first  count  mentioned  and  referred  to  had  been  and 
were  used  and  employed,  and  divers  large  quantities,  to 
wit,  20,000  gallons  of  such  last-mentioned  brandy  had  been 
and  were  sold  and-  sent  out,  to  wit,  from  the  works  and 
premises  last  aforesaid,  by  the  defendants  during  each  of 
the  three  quarters  of  a  year  and  period  of  three  mouths 


550  IN  THE  COMMON  PLBAS, 

1842.        for  and  during  wHch  the  said  amar  of  225/.,  paicd  ftc.  m 
aforesaid,  was  in  and  by  the  first  count  alleged  to  be  due 
and  unpaid;  that,  upon  such  brandy  so  sold  and  sent  oal 
as  last  aforesaid,  and  the  quantities  whereof  were  duly 
taken  and  calculated,  to  wit,  at  the  respective  times  of 
sending  out  the  same,  and  accounts  taken  of  the  same,  to 
wit,  quarterly,  according  to  the  said  agreements  in  the  fint 
count  mentioned,  the  plaintiff  became  and  was  entitled, 
according  to  the  true  intent  and  meaning  of  the  agree- 
ments in  the  first  count  mentioned,  to  and  to  be  paid  the 
said  allowance  of  6d.  a  gallon  on  each  of  the  said  galkuu 
so  sold  and  sent  out  by  the  defendants  as  last  aforesaid; 
that  such  allowance  to  which  the  plaintiff  was  entitled,  and 
which  was  payable  to  him  as  last  aforesaid  in  and  for  and 
during  each  of  the  said  three  quarters  of  a  year  and  period 
of  three  months  for  and  during  which  the  said  arrear  of 
225/.,  parcel  &c.  as  aforesaid,  was  so  alleged  to  be  due  and 
unpaid  as  aforesaid,  amounted  to  and  yielded  to  the  plain* 
tiff  a  lai^  sum  of  money,  to  wit,  500/.,  which  exceeded 
the  sum  of  175/.,  being  a  quarter  part  of  the  said  sum  of 
700/.  in  the  first  count  mentioned  and  referred  to— of  all 
which  premises  respectively  the  plaintiff  at  the  respectiie 
times  of  the  said  alleged  three  last  quarters'  arrears  of  the 
said  yearly  sum  of  300/.  in  the  first  count  alleged  to  be 
unpaid,  and  amounting  to  the  said  sum  of  225/.,  pared  ftc. 
as  aforesaid,  respectively  becoming  due,  and  before  the 
commencement  of  the  suit,  had  notice;  that,  by  reason  of 
the  premises,  and  the  plaintiff  having  relinquished  the  said 
annuity  of  150/.  as  in  the  first  count  alleged,  and  having 
been  ready  and  willing  to  receive  the  said  yearly  sum  of 
800/.  in  lieu  thereof  as  therein  also  mentioned,  such  last- 
mentioned  annuity  of  150/.  during  all  the  period  forwhidi 
the  said  sum  of  225/.,  parcel  of  the  said  sum  of  8O0L  and 
of  the  said  arrears  thereof  as  last  aforesaid,  was  claimed  to 
be  in  arrear  as  aforesaid,  wholly  ceased  to  be  payable  to 
the  plaintiff ;  that  the  defendants  had  always  from  the  time 
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xii  the  last-mentioned  RUowances  becumiug  due  to  thf        1842. 
plfdntiff,  as  in  the  plea  mentioned^  been  ready  and  willing 
to  pay  to  the  plaintiff  the  full  amount  of  the  same — of 
which  the  plaintiff  had  always  had  notice ;  and  that  they 
the  defendants  did  in  fact,  after  the  commencement  of  the 

» 

snitj  to  witj  on  the  10th  February,  1841,  pay  to  the  plain- 
tiff the  full  amount  of  the  said  allowances  in  that  plea  men- 
tioned; verification  and  prayer  of  judgment  if  &c. 

Special  demurrer,  assigning  for  causes — that  the  plea  Special  de- 
was  pleaded  in  bar  of  the  maintenance  of  the  action  gene-  ^"^'' 
rally  as  to  the  causes  of  action  in  the  introductory  part 
thereof  mentioned,  yet  it  disclosed  only  grounds  for  con- 
. tending  that  the  further  maintenance  thereof  ought  to  be 
barred — ^that  the  plea  in  the  body  and  substance  thereof 
fell  short  of  that  to  which  by  its  introduction,  commence- 
ment, and  conclusion  respectively  it  purported  to  be  ap- 
plied— that  the  plea  was  founded  on  the  assumption  that 
the  sum  of  700/.  a  year  was  the  maximum  fixed  and  ascer- 
tained by  the  agreements  declared  on  in  the  first  count 
of  the  monies  receivable  by  the  plaintiff  from  the  defend- 
ants according  to  the  tenor  and  effect,  true  intent,  and 
meaning  of  those  agreements ;  whereas,  by  the  true  con- 
struction thereof,  the  said  sum  of  700/.  a  year  was  the 
minimum  fixed  and  ascertained  thereby  of  the  monies 
receivable  by  the  plaintiff  from  the  defendants  accord- 
ing to  the  tenor  and  effect,  true  intent,  and  meaning 
of  the  agreements  declared  on  in  the  said  first  count,  &c. 
Joinder. 

The  case  was  argued  in  Hilary  Teim  last. 

Ti^fourd,  Seijeant  {T.  White  was  with  him),  for  the 
plaintiff. — ^The  principal  question  raised  by  these  demur- 
rers, is,  whether,  according  to  the  true  construction  of  the 
contracts  of  the  27th  July,  1835,  and  the  23rd  August, 
1836,  the  plaintiff  is  entitled  to  receive  the  annuity  of 
300/.  mentioned  in  the  latter  agreement,  irrespective  of  the 
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1842. 


Second  plea. 


amount  of  allowances  payable  to  him  under  the  whole  am- 
tracts  or  whether,  like  the  annuity  of  150/.  granted  by  the 
deed  of  the  27th  July,  1885,  such  annuity  of  800/.  was  to 
cease  in  the  erent  of  the  allowances  amounting  to  400/.  per 
annum,  or  (assuming  the  letter  of  the  25th  of  January,  18S8, 
to  form  part  of  the  contract)  700/.  per  annum.  If  tiie 
letter  ol  the  25th  of  January,  1888,  can  properly  upon  tha 
record  be  considered  as  forming  part  of  the  contract,  there 
is  an  end  of  the  question ;  for,  the  understanding  and  m- 
tention  of  the  parties  is  expressly  declared  to  be — that  the 
plaintiff  was  entitled,  under  the  deed  of  1885,  to  4bd,  a  gaUoB 
on  all  sales  of  spirit  rectified  by  his  processes,  and  6</.  a  gal- 
lon on  all  brandies  sold  from  the  premises  in  Albany  Street, 
not  to  yield  the  plaintiff  less  than  400/.  per  annum,  or  to 
be  made  up  to  that  amount ;  and  that  the  plaintiff  was  to 
be  paid  800/.  a  year  over  and  above  all  other  allowances, 
under  the  agreement  of  1836,  to  yield  him  tc^ther  not 
less  than  700/.  annually.  The  language  of  that  letter  is 
perfectly  clear  and  unambiguous.  The  second  plea,  which 
is  levelled  at  this  document,  is  clearly  bad :  it  goes  only  to 
part  of  the  consideration :  and  it  is  also  bad  as  amounting 
to  non  assumpsit.  There  is,  however,  ample  consideration 
on  the  face  of  the  document.  An  agreement  to  solve  doubts 
and  satisfy  the  minds  of  the  parties  is  an  agreement  founded 
on  a  perfectly  valid  consideration^ — Perm  v.  Lord  Baliimore, 
1  Yes.  Sen.  444;  Longridge  v.  Dorville,  5  B.  &  Aid.  117; 
Stracey  v.  The  Bank  of  England,  4  M.  &  P.  639,  6  Bing. 
754.  On  general  demurrer  every  fair  intendment  will  be 
made  in  support  of  the  declaration.  [Maule,  J.,  addressing 
Channell,  Serjeant.— Suppose  this  had  been  alleged  in  the 
declaration,  not  as  an  agreement,  but  as  a  mere  letter; 
would  it  be  a  good  plea  to  say  that  there  was  no  conaidera- 
tion  for  writing  that  letter  ?  Channell,  Serjeant. — Unless 
the  letter  is  relied  on  as  a  substantive  agreement,  the  de- 
fendant is  not  interested  in  supporting  the  second  plea.] 
Unassisted  by  the  letter,  the  construction  of  the  agreement 
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must  be  the  same  as  the  defendants  have  by  that  letter  put  1842. 
upon  it.  In  nomion  v.  Fairlie,  2  Moore^  397,  a  letter  was 
set  out  in  the  declaration  very  much  after  the  manner  that 
the  letter  in  this  case  is  set  out^  and  it  was  treated  as  an  affree* 
meni.  The  facts  of  that  case  were  these — A.,  the  owner  of  a 
vessel,  took  in  a  cargo  at  Calcutta,  to  be  carried  from  thence 
to  St.  Petersburgh,  which  was  purchased  by  his  supercargo 
on  his  account :  but  B.  &  Co.  advanced  2,600/.  towards  such 
purchase,  and  bills  of  lading  were  made  out  by  the  captain 
stating  the  cargo  to  be  shipped  by  B.  &  Co.  on  account  of 
A.,  to  be  delivered  at  St.  Petersburgh  to  B.  &  Co/s  order, 
or  their  assigns.  The  words  "  he  or  they  paying  freight 
were  struck  out  of  the  bills  of  lading,  which  were  indorsed 
by  B.  &  Co.,  and  transmitted  to  their  correspondents  (the 
defendants)  in  London.  Before  the  ship  sailed,  a  memo- 
randum for  charter  was  entered  into  at  Calcutta  between 
A.'s  supercargo  and  the  captain,  whereby  it  was  agreed 
that  the  ship  should  be  dispatched  with  a  cargo  for  St.  Pe- 
tersburgh, to  be  theredelivered  to  the  order  of  the  freighter, 
on  being  paid  freight  at  a  certain  rate  therein  stipulated. 
The  ship  in  proceeding  on  the  voyage  was  lost,  but  part  of 
the  cargo  was  saved  and  sold,  with  the  assent  of  the  captain, 
for  13,000/.  The  defendants,  as  indorsees  of  the  bills  of 
lading,  applied  for  the  proceeds  of  the  salvage,  which  had 
been  previously  claimed  by  the  plaintiffs,  as  agents,  on  the 
part  of  A. ;  and  the  captain  also  claimed  a  lien  thereon  for 
prorata  freight;  on  which  the  defendants  agreed  by  letter, 
that,  if  the  plaintiffs  would  cause  the  claims  of  A.  and  the 
captain  to  be  withdrawn,  they  would  be  accountable  to 
them  as  the  agents  of  A.  for  whatever  might  appear  to  be 
due  for  the  pro  rat&  freight  the  ship  was  entitled  to  agree- 
ably to  the  charterparty  entered  into  by  A.'s  supercai^ 
and  the  captain.  In  pursuance  of  this  agreement,  these 
claims  were  withdrawn,  and  the  defendants  received  the 
amount  of  the  salvage,  and  then  refused  to  pay  the  pro  rat& 
freight,  as  the  instrument  entered  into  at  Calcutta  was 
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merely  a  memorandum  for  charter^  aiul  innsted  that  tbeiv 
was  no  consideration  for  their  promise.    But,  in  an  action 
of  assumpsit  for  non-payment  of  the  pro  rata  fireight  onder 
the  agreement^  this  court  held  that  the  phiintifb  were  enti- 
tled to  recover,  as  the  defendants  were  aware  of  the  circum- 
stances which  had  transpired  before  the  agreement  wss 
Fourth  and        entered  into.    The  fourth  and  fifth  pleas  assume  that  the 
'^  P  ^**'        relinquishment  or  renunciation  by  deed  of  the  annuity  of 
150/.  payable  under  the  agreement  of  the  27th  of  July, 
1835j  which  formed  part  of  the  consideration  for  the  grant 
of  the  annuity  of  SOW.  under  the  agreement  of  the  23rd  of 
Augustj  1836|  was  a  condition  precedent  to  the  plaintiff's 
right  to  receive  the  last-mentioned  annuity.    That,  how- 
ever, is  not  so :  all  that  was  neoessaryj  was,  that  the  plsin- 
tiff  should  abandon  it  in  fact,  or  abstain  from  claiming  it— 
Sixth,  seYentb,  which  is  implied  from  his  receiving  the  lai^r  sum.    Ccm- 
ninth^pieu.       struiug  the  agreement  of  August,  1836,  without  reference 

to  the  letter,  the  iutention  clearly  was  that  the  annuity  of 
300/.  was  to  be  paid  to  the  plaintiff  independently  of  the 
allowances,  and  not,  as  was  provided  under  the  former 
agreement  with  respect  to  the  annuity  of  150/.,  to  cease 
upon  the  allowances  amounting  to  400/.  per  annum.  And, 
if  the  letter  of  the  25  th  January,  1838,  may  be  looked  at 
as  p%rt  of  the  contract,  the  case  is  free  from  doubt. 

Channell,  Serjeant  (Stephen^  Serjeant,  was  with  him),  for 
the  defendants. — ^The  true  construction  of  the  contract  be- 
tween the  parties,  is,  that  the  plaiutiff  should  receive  at  the 
least  400/.  per  annum,  or,  assuming  the  letter  of  the  25th 
January,  1838,  to  form  part  of  the  contract,  700/.  per 
annum;  but  that,  in  case  the  allowances  should  eiiceed 
either  of  those  sums,  he  should  receive  such  allowances 
only,  and  the  annuity  should  cease  to  be  payable  whilst 
such  excess  continued.  The  second  agreement  (of  the  23rd 
August,  1836)  places  the  parties  in  precisely  the  same  situa- 
tion as  if  the  annuity  under  the  first  agreement  had  beea 
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30(W.  instead  of  150/.  If  the  letter  of  the  25th  JanuarjTj  J(d42. 
1838,  is  taken  to  be  a  neceaaary  constituent  part  of  the 
plaintiff's  cause  of  action,  the  second  plea,  which  states  that 
there  was  no  consideration  for  that  agreement,  is  good,  or 
the  declaration  is  bad.  That  letter  does  not  purport  to  be 
a  contract  per  se :  it  is  a  mere  voluntary  exposition  of  a 
prior  contract  by  one  party.  It  neither  forms  part  of  the 
contract,  nor  is  it  admissible  for  the  purpose  of  explaining 
any  ambiguity  (if  any  such  existed)  in  the  prior  agreements* 
The  cases  cited  therefore  do  not  apply.  The  plaintiff  does 
not,  as  it  is  submitted  he  ought  to  do,  shew  a  relinquish- 
ment, that  is,  a  release  by  deed  of  the  annuity  of  150/, 
granted  by  the  deed  of  the  27th  July,  1835. 

Talfimrd,  Serjeant,  was  heard  in  reply. 

Cur.  adv.  vult. 

TiNDAi«,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action  of  assumpsit  brought  to  recover  the 
arrears  of  an  annuity  of  800/.,  and  in  answer  to  the  de* 
claration  the  defendants  have  put  several  special  pleas  on 
the  record,  upon  which  various  questions  have  been  raised 
and  argued  before  us  on  demurrer.  But,  as  the  main  and 
substantial  question  between  the  parties  is,  whether,  upon 
the  legal  construction  of  the  documents  set  out  in  the  de- 
claration, the  obligation  to  pay  the  300/.  subsisted  and 
continued  during  the  time  for  which  the  arrears  are 
claimed,  we  shall  in  the  first  place  consider  and  give  our 
judgment  on  that  point,  which  in  effect  will  decide  all  the 
other  objections  raised  on  the  record. 

The  declaration  states  three  several  documents — ^first, 
certain  articles  of  agreement  under  seal,  dated  the  27th 
July,  1885,  between  the  plaintiff  of  the  first  part,  the  de- 
fendant Orimble  of  the  second  part,  and  the  defendant 
Booth  of  the  third  part,  by  which  the  defendants  cove- 
nanted that  Grimble  should  pay  to  the  plaintiff  annually  for 
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1842.  twenty-one  jesLTs,  determinable  as  thereinafter  mentiooedy 
150/.^  and  certain  further  payments  per  gallon  on  the  sales  of 
spirits  therein  mentioned  and  described ;  it  being  further 
agreed^  that^  when  the  amount  of  allowances  to  the  plaintiff 
should  exceed  the  sum  of  400/.  annually,  then  the  annuity  of 
150/.  should  not  be  payable  to  him,  nor  should  it  bedemanded 
by  him  so  long  as  such  receipts  should  amount  to  4001,  per 
annum.  This  deed  also  contained  a  guarantie  on  the  part 
of  the  defendants,  that,  after  the  lapse  of  two  years,  the 
receipts  falling  due  to  the  plaintiff  annually  should  amount 
to  400/.,  or,  if  they  fell  short  in  any  year,  the  plaintiff 
should  not  be  obliged  to  confine  his  attention  or  his  secret 
to  the  defendants.  The  second  instrument  set  out  in  the 
declaration  is,  an  agreement  in  writing  dated  the  28rd 
August,  1836,  made  between  one  Stumpf,  the  defendants, 
and  the  plaintiff,  by  which  Stumpf  is  constituted  an  agent 
to  carry  on  the  business  at  a  certain  distillery  of  the  de- 
fendants, on  certain  stipulations  therein,  for  the  term  of 
seyen  years  certain,  beginning  from  the  1st  day  of  the 
same  month  of  August,  and  in  which  agreement  is  con- 
tained a  clause,  that,  in  consideration  of  the  plaintiff  relin- 
quishiug  the  annuity  of  150/.  granted  to  him  by  the  de- 
fendants by  the  former  agreement,  it  is  agreed  on  their 
part  to  pay  him  300/.  a  year  from  the  19th  July  then  last, 
payable  quarterly  *'  during  this  contract  in  lieu  thereof 
and  no  rights  or  benefits  or  privileges  belonging  to  the 
plaintiff  not  here  set  forth  and  giyen  up,  are  relinquished 
by  this  agreement/'  The  third  document  set  out  is 
called  an  agreement  in  writing  between  the  defendants 
and  the  plaintiff,  being  in  fact  in  the  form  of  a  letter 
written  by  the  defendants  to  the  plaintiff,  and  dated  the 
25th  January,  1838,  in  which  the  defendants  state,  that, 
to  avoid  any  misunderstanding  as  to  the  meaning  and  in- 
terpretation to  be  put  upon  the  deed  of  agreement  of  the 
27th  July,  1835,  and  the  agreement  of  the  23rd  August, 
1836,  then  existing  between  them,  in  regard  to  certain 
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allowances  to  be  made  by  the  defendants  to  the  plaintiff,  1842. 
the  defendants  thereby  declare  that  the  plaintiff  is  entitled 
under  the  deed  of  the  25th  July,  1835,  to  4d.  per  gallon  on 
all  spirits  sold,  and  6d.  per  gallon  on  all  brandies  sold,  not 
to  yield  the  plaintiff  less  than  400/.  for  every  year,  or  to  be 
made  up  to  that  amount,  as  well  as  any  saving  that  may  be 
effected  as  set  forth  in  that  deed ;  and  that  the  plaintiff  is 
to  be  paid  300/.  a  year  over  and  above  all  other  allowances 
under  the  agreement  of  the  23rd  August,  1836,  to  yield 
him  together  not  less  than  700/.  annually,  and  such  fur- 
ther sum  as  the  sales,  at  4d,  and  6d.  per  gallon,  as  above 
named,  may  amount  to.  The  declaration  then  alleges 
mutual  promises  between  the  parties,  and,  atler  averring 
performance  on  the  part  of  the  plaintiff,  assigns  as  a  breach 
the  non-payment  of  the  annuity  of  300/.  for  two  years  and 
a  half,  commencing  in  July,  1839. 

It  will  be  unnecessary  at  present  to  advert  further  to 
the  pleas  of  the  defendants  than  to  state,  that,  in  some 
of  those  pleas,  the  non-payment  of  the  annuity  of  300/. 
per  annum  is  excused,  on  the  ground  that  the  allowances 
which  became  payable  to  the  plaintiff  and  were  paid  to 
him  upon  the  sale  of  spirits  under  the  agreements,  exceeded 
the  sum  of  400/.  per  annum  during  the  time  the  arrears 
sought  to  be  recovered  accrued,  and  in  other  pleas,  that 
the  same  allowances  exceeded  the  sum  of  700/.  per  annum; 
in  either  of  which  events,  it  is  contended  by  the  defendants 
that  the  annuity  of  300/.  altogether  ceased  to  be  demanda- 
ble  during  the  continuance  of  such  excess.  The  real  ques- 
tion, therefore,  between  the  parties,  is,  what  is  the  meaning 
of  the  contract  upon  which  the  action  is  brought — is  it  a 
contract,  as  the  plaintiff  contends,  that  he  is  to  have  the 
300/.  per  annum  for  the  seven  years  mentioned  in  the 
agreement  of  1836  altogether  independent  of  and  without 
any  reference  to  the  amount  of  allowances  during  that 
period?  or  is  it  a  contract,  as  the  defendants  contend, 
under  which  the  plaintiff  is  to  receive  at  the  least  400/.  per 
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1842.  annam,  or  (supposing  the  letter  forma  part  of  the  oon^ 
tract)  700/.  per  annum;  but,  unitter  which^  in  case  the 
allowances  exceed  either  of  snch  sums^  then  he  is  to  receive 
his  allowances  only,  whatever  they  may  amount  to,  but 
that  tlie  annuity  is  to  cease  ?  And,  upon  the  best  oonsi* 
deration  we  can  give  to  the  question,  we  think  the  con- 
struction contended  for  by  the  plaintiff  is  that  which  is  to 
be  put  upon  the  agreement. 

As  the  defendants  contend  that  the  letter  set  out  in  the 
declaration  constitutes  no  part  of  the  agreement  on  which 
the 'action  is  founded,  and  that  it  is  not  admissible  to  ex- 
plain anything  in  the  former  agreement  of  1836,  in  which, 
as  it  is  alleged,  there  is  no  room  for  doubt  or  ambiguity, 
the  first  inquiry  ought  to  be,  what  is  the  proper  construc- 
tion of  the  agreement  of  1836,  when  taken  by  itself  ?  And 
we  think,  that,  if  that  agreement  is  construed  without  re- 
ference to  the  letter,  it  is  not  an  unreasonable  construction 
of  it  to  hold  that  the  plaintiff  was  to  receive  the  30(M.  per 
annum  independent  of  the  amount  of  the  allowances.  At 
the  time  that  agreement  was  entered  into,  the  defendants 
had  contracted  to  pay  the  plaintiff  an  annuity  of  150/.  a 
year,  and  certain  other  allowances,  for  twenty-one  years. 
The  new  agreement  that  is  entered  into  is  to  continue  for 
seven  years  only ;  and  the  consideration  expressed  in  it  is 
the  plaintiff's  relinquishing  the  former  annuity;  the  stipu- 
lation then  being,  that  he  is  to  receive  the  300/.  per  annum 
^in  lieu  of  the  150/.  during  the  contract/^  and  that  no 
rights  or  privileges  belonging  to  him  and  not  set  forth  in 
the  second  contract  are  to  be  relinquished  thereby.  We 
think  it  by  no  means  dear,  that,  in  a  contract  made  under 
these  circumstances,  the  provision  for  determining  the 
former  annuity  is  necessarily  to  be  imported  into  the  se^ 
cond  contract. 

But,  if  the  contents  of  the  agreement  or  letter  of  1838 
may  be  referred  to,  we  think  all  doubt  upon  the  subject  is 
removed.    The  objection  of  the  defendants  is,  that  it  forms 
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no  agreement  at  all,  that  it  is  a  mere  yoluutary  offer  entered  1842. 
into  without  any  consideration,  and  consequently  not  bind- 
ing, either  on  the  defendants  or  on  the  plaintiff.  But  it 
appears  to  us  that  the  real  contract  between  these  parties 
is  neither  founded  on  the  agreement  of  1886  alone  nor  on 
the  letter  of  1838  alone,  but  that  it  is  to  be  inferred  from 
both  taken  together ;  and  that  the  ^objection  urged  by  the 
defendants  in  argument,  which  forms  in  fact  the  subject 
of  their  second  plea,  that  there  is  no  consideration  for  the 
agreement  of  1838,  is  untenable ;  for,  though  it  would  be 
a  good  answer  by  way  of  plea  to  deny  the  existence  of  any 
consideration  for  the  promise  on  which  an  action  is  brought, 
yet  it  can  be  none  to  deny  such  consideration  as  to  one 
particular  part  of  the  transaction,  or  one  single  step  or 
link  out  of  many,  from  all  which  taken  together  the  promise 
is  inferred.  As,  if  a  promise  laid  in  a  declaration  is  to  be 
inferred  from  a  long  correspondence  between  merchants, 
which  is  set  forth  upon  the  face  of  the  declaration,  it  would 
be  no  plea  to  select  one  of  the  letters  singly,  and  to  plead 
that  no  consideration  existed  for  that  particular  letter. 
And,  considering  that  letter  as  one  of  the  documents  out 
of  which  the  agreement  is  to  be  inferred,  we  think  the  con- 
struction contended  for  by  the  plaintiff  is  placed  beyond 
all  doubt,  namely,  that  the  plaintiff  is  to  receive  the  800^. 
a  year  over  and  above  the  allowances,  the  sum  of  700/.  per 
annum  being  mentioned  as  a  minimum  only. 

This  construction  of  the  contract  will  render  any  very 
minute  cotisideration  of  the  pleadings  unnecessary.  The 
second  plea  we  consider  bad  in  siibstance  for  the  reason 
already  given.  As  to  the  fourth  plef^,  in  which  it  is  stated 
that  the  plaintiff  did  not  relinquish  the  annuity  of  150/., 
by  any  deed  or  instrument  under  seal,  before  pa^t  of  the  • 
arrear  became  dtke,  we  consider  that  he  was  not  called  upon 
by  the  agreement  so  to  do ;  but  that  the  wotrd  *'  relinquish,^' 
which  is  not  a  word  of  art,  is  sufficiently  satisfied  by  his 
abandoning  and  not  demanding  it.    In  feet,  very  little 
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1842. 


evidence  can  be  necessary  to  shew  a  relinqnishing  of  aa 
annuity  of  150/.,  where  the  larger  annuity  of  30M.  is 
daimed  by  the  party  in  lieu  and  stead  of  it.  The  same 
observation  will  dispose  of  the  fifth  plea.  And^  as  to  the 
remaining  pleas,  they  are  all  founded  upon  this,  that,  by 
the  agreement,  whenever  the  allowances  exceeded  400/.  per 
annum,  or  at  all  events  700/.  per  annum,  the  annuity  was 
to  cease,  which  appears  to  us,  for  the  reasons  before  given, 
to  be  not  warranted  by  the  proper  construction  of  the 
agreement. 

We  therefore  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Monday, 
JoM.  Sltt. 

The  plaintiff; 
•n  infant,  sued 
by  prochein 
«niy :  the  latter 
not  being  found 
at  the  place  de- 
scribed as  his 
residence  in  the 
petition,  and 
the  defendant 
ftiling  to  obtain 
more  precise  in- 
formation from 
the  plaintiff's 
attorney,  a  rule 
was  obtained, 
calling  upon  the 
plaintiff  to  shew 
cause  why  the 
proceedings 
should  not  be 
stayed  until  se- 
curity was 
gi^en  for  costs. 
The  Court  dis- 
charged the 
rule  with  costs. 


Hates,  an  Infant,  by  W.  Thompson,  his  next  Friend,  r. 

Cabr. 

ioTEPHEN,  Serjeant,  on  a  former  day  in  this  term,  ob- 
tained a  rule  to  shew  cause  why  the  proceedings  in  this 
cause  (trespass  for  an  assault  and  false  imprisonment) 
should  not  be  stayed  until  security  be  given  for  the  pay* 
ment  of  costs  by  William  Thompson,  the  next  friend  in 
whose  name  the  plaintiff  sued.  The  ground  of  the  motion 
was,  that,  notwithstanding  diligent  inquiry  at  the  place  €i 
which  Thompson  was  described  in  the  plaintiff's  petitioii, 
he  was  not  to  be  found,  and  that  the  plaintiff's  attorney, 
upon  application  being  made  to  him,  professed  himself 
unable  to  give  more  predse  information* 

Bampas,  Seijeant,  now  shewed  cause. — ^There  is  no  pre- 
tence for  calling  upon  the  prochein  amy  to  give  security  for 
costs :  the  proper  course  would  have  been,  to  apply  by 
summons  to  a  judge  at  Chambers  for  more  preciae  infer- 
mation  as  to  the  address  of  Thompson,  or  that  his  af^xiint- 
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ment  as  piocbein  amy  might  be  revoked — Mann  v.  Berihen,  1842. 
4  M.  &  P.  215.  There  is  no  suggestion  here  that  Thomp- 
son is  insolvents  \_Mauk,  J. — In  Yarworth  v.  ARichel,  2  D* 
&  B.  428,  it  was  held  that  an  infant  who  snes  hj  his  pro- 
chein  amy  need  not  give  security  for  costs,  even  though 
the  prochein  amy  is  sworn  to  be  insolvent.  Erskine,  J. — 
in  WaUon  v.  Prazer,  9  Dowl.  741,  Parke,  B.,  treats  Yar- 
ttforth  V.  Mitchel  as  overruled  by  Mann  v.  Bertheh :  there 
(in  JFatson  v.  Frazer),  in  an  action  by  an  infant,  a  person 
(not  the  father)  was  appointed  prochein  amy  who  it  after- 
wards appeared  was  an  uncertificated  bankrupt,  and  the 
court  of  Exchequer  stayed  the  proceedings  until  he  should 
give  security  for  costs,  or  another  prochein  amy  should  be 
appointed*]  In  that  case  the  rule  was  in  the  alternative; 
and  the  decision  turned  upon  the  fact  of  the  court  having 
been  imposed  upon  in  the  original  appointment.  Parke, 
B.,  says :  **  It  is  entirely  in  the  discretion  of  the  court  to 
appoint  a  proper  person  to  be  prochein  amy.  The  object 
is,  to  protect  the  rights  of  the  infant ;  and  I  by  no  means 
wish  to  lay  down,  as  a  general  rule,  that  it  is  any  objection 
to  a  prochein  amy  that  he  is  poor ;  but  in  this  case  there 
has  been  a  sort  of  imposition  practised  on  the  court  in 
procuring  the  appointment  of  an  improper  person.  The 
father  is  the  person  who  is  naturally  entitled  to  take  care 
of  the  infant,  but,  instead  of  him,  a  person  is  brought  for- 
ward who  is  incapable  of  holding  any  property  whatever. 
If  that  fact  had  been  represented  to  the  court,  they  would 
not  have  made  the  appointment.  It  is  highly  improper 
that  such  a  person  should  be  appointed,  as  all  the  property 
which  he  may  obtain  would  belong  to  his  assignees.^' 

Stephen,  Serjeant,  in  support  of  his  rule,  relied  upon 
Mann  v.  Berthen  as  in  point,  and  submitted  that  a  summons 
would  have  been  unavailing,  seeing  that  the  plaintiif' s  at- 
torney, when  applied  to  for  the  precise  address  of  the  pro- 
chein amy,  professed  his  inability  to  furnish  it. 

VOL.    IV.  o  o 
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1842.  TiNDAL,  C.  J. — A  mere  application  to  the  attorney  is  not 

to  be  put  upon  the  footing  of  a  summons,  which  is  the 
course  that  ought  to  have  been  adopted  for  obtaining  the 
correct  address  of  the  prochein  amy.  It  is  not  eyen  sworn 
that  the  party  is  insolvent,  and  we  cannot  assume  that  he 
is  so. 

CoLTMAN,  J. — The  effect  of  a  summons  would  be  that 
the  proceedings  might  be  stayed  until  the  required  infor- 
mation should  be  furnished. 

The  rest  of  the  court  concurring — 

Rule  discharged,  with  costs. 


j^iSi.  Nash  ..  SwiNBUBN. 

An  mction  being  (Jn  the  15th  FebruaTv,  1841,  judgment  was  obtained 

brought  in  the  "  *  .i      o 

Exchequer  agaiust  the  defendant  in  this  cause,  whereupon  a  fi.  &.  ii- 
pUdndff  and  his  Bucd,  undcr  which  the  sheriff  entered.  On  the  27th,  an 
ca!»^n*^he'de-  ^'^®'  ^^  made  by  Bosanquet,  J.,  at  Chambers,  to  set  aside 
fendant's  goods  the  proceedings  for  irregularity,  and  directing  the  sheiiff 

to  be  taken  in  ,__  _  .  _.,  i/i.*  ^ 

execution  under  to  Withdraw  from  posscssiou.  This  Order  (which  was  after- 
jttd^em^hicb  ^^^^^  made  a  rule  of  court)  not  enjoining  the  defendsnt 
be^^'aft**^^*?'  ^^^  bringing  an  action  for  the  trespass,  such  action  wis 
ordered  to  be  afterwards  brought  in  the  court  of  Exchequer  against 
irregularity,  Nash,  and  Taylor,  his  attorney.  After  an  unsuccesafol  ap- 
ing'^rM  a  con-  P^icatiou  to  the  leamcd  judge  to  amend  his  order  by  msk- 
dition  that  no     {m  H  a  couditiou  that  uo  actiou  should  be  brought,  the 

action  should  be       ®  ** 

brought,  and      defendants  in  the  last-mentioned  action  pleaded  not  guilty, 

the  defendants 
in  the  action  In 

the  Exchequer  having  pleaded  a  justification  under  the  judgment  in  this  court,  the  plaintiff 
replied  nul  tiel  record,  and  a  day  being  given  to  produce  the  record,  and  the  plaintiff  in  the  sait 
here  ruled  to  carry  in  the  roll,  his  attorney  delayed  it  until  the  day  before  that  appointed  for  the 
trial  by  the  record  in  the  court  of  Exchequer,  and  then  carried  it  in  wttkoui  any  tugyeUiam  ikat 
the  Judgment  had  beem  eet  aside,  and  in  that  state  caused  the  transcript  to  be  retvnied  under  a 
writ  of  certiorari  into  the  court  of  Exchequer : — This  court  made  absolute  a  rule  for  quashing  the 
judgment,  with  costs,  to  be  paid  by  the  plaintiff  or  kie  aitameg. 


V. 
SWINBUKN. 
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tnd  a  justification  under  the  judgment  of  the  15th  Feb-  1842. 
Tvary,  18il.  Issne  was  joined  on  the  first  plea^  and  nul  ^^,^ 
tiel  record  replied  to  the  second^  and  a  day  given  to  pro* 
duce  the  alleged  record  in  the  court  of  Exchequer,  viz.  the 
24th  November  last.  The  first  plea  having  been  with- 
drawuj  the  defendants  in  the  cause  of  Swinbum  v.  Taylor 
and  Na$h  were  duly  ruled  in  the  court  of  Exchequer  to 
produce  the  record,  and  on  the  18th  November  a  judge's 
order  was  obtained  directing  the  defendant  in  this  cause 
to  bring  in  the  roll.  This  order  was  not  obeyed  until  the 
23rd,  when  a  certiorari  was  left  at  the  ofiice,  and  the  tran- 
script returned  into  the  Exchequer.  The  roll  so  brought 
in,  however,  contained  no  entry  or  suggestion  that  the 
judgment  had  been  set  aside.  On  the  24th,  the  day  fixed 
for  the  trial  by  the  record  of  the  cause  of  Swinbum  v. 
Taylor  and  Nash,  the  plaintiff  (Swinbum)  obtained  a  rule 
nisi  to  postpone  the  trial  until  the  fifth  day  of  the  present 
term,  and  calling  upon  the  defendants  to  shew  cause  why 
they  should  not  pay  the  costs  of  the  application.  On  the 
second  day  of  this  term  the  last-mentioned  rule  was  made 
absolute  to  postpone  the  trial  until  the  last  day  but  one  of 
the  term,  that  the  record  be  remitted  to  this  court,  and 
tbat  the  defendants  pay  the  costs  of  the  application.  Upon 
an  affidavit  of  these  facts — 

Talfourd,  Serjeant,  on  the  20th,  obtained  a  rule  calling 
upon  the  plaintiff  and  Taylor,  his  attorney,  to  shew  cause 
why  the  judgment-roll  should  not  be  quashed,  or  why  the 
plaintiff  should  not  enter  thereon  the  rule  for  setting  aside 
the  judgment,  or  why  the  judgment  should  not  be  struck 
out  of  the  roll,  and  why  the  plaintiff,  Nash,  or  his  attorney, 
Taylor,  should  not  pay  the  costs  of  the  application,  on  the 
ground  that  it  was  a  falsification  of  a  record  of  the  court 
for  the  purpose  of  imposing  upon  the  court  of  Exchequer. 

Shee,  Serjeant,  now  shewed  cause. — The  plaintiff  has 

o  o2 
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1842.        mistaken  his  course:  instead  of  replying  nnl  tiel  record,  he 
^"Jp     *      might  have  replied  that  the  judgment  was  set  aside  by  a 


».  rule  of  court — JonM  v.  fVilUanu,  9  Dowl.  702.  [Brskme,  J. 

There  was  no  judgment  recovered  m  that  case.  Tm- 
dal,  C.  J.— The  defendants  justify  under  a  judgment,  with 
a  consciousness  that  the  proceedings  have  all  been  set 
aside :  and,  when  ruled  to  carry  in  the  roll,  they  carry  it 
in  at  the  very  last  moment,  and  without  a  suggestion  of 
the  rule  of  court  which  rendered  the  judgment  a  nullity.] 
The  defendants  were  not  bound  to,  nor  indeed  could  theji 
enter  that  rule  upon  the  judgment-roll :  it  was  the  plain- 
tiff's own  rule. 

Tayburd,  Serjeant,  in  support  of  his  rule. — ^The  defend* 
ant  has  evidently  been  guilty  of  a  gross  firaud  upon  the 
court,  and  this  is  the  proper  mode  of  setting  it  right 
[Erskine,  J.,  observed  that  the  plaintiff  might  have  entered 
the  proposed  suggestion  when  the  record  was  remitted  to 
this  court  from  the  Exchequer:  but  this  the  Master  stated 
could  only  be  done  by  leave  of  the  court.] 

TiNUAL,  C.  J. — I  think  this  rule  should  be  made  abso- 
lute. The  attorney  has  been  guilty  of  a  very  gross  breadi 
of  his  duty  as  an  officer  of  the  court :  against  his  own 
better  knowledge  he  pleaded  a  judgment  which  by  reason 
of  the  subsequent  rule  was  of  no  avail,  and  he  afterwards 
made  up  the  record  in  such  a  way  as  was  calculated  and 
intended  to  mislead  the  court  of  Exchequer.  The  plaintiff 
could  have  had  no  reason  to  suppose  that  he  would  have 
had  the  boldness  to  put  upon  the  records  of  the  court  a 
thing  nothing  worth.  That  it  was  intentionally  don^  » 
dear ;  for,  when,  on  the  18th  November^  a  judge's  order 
was  obtained  directing  the  plaintiff  to  carry  in  the  roll, 
instead  of  obeying  it  promptly,  so  as  to  give  the  defendant 
an  opportunity  of  getting  the  rule  for  setting  adde  the 
judgment  entered  thereon,  he  delayed  it  until  the  2Srd, 
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the  very  day  before  the  day  given  to  produce  the  record  in 
the  court  of  Exchequer.  This  was  a  trick  on  the  part  of 
the  defendant's  attorney,  which  ought  to  be  visited  with 
costs.  The  rule  may  be  made  absolute  that  the  judgment 
be  quashed,  and  that  the  plaintiff  or  the  attorney  pay  the 
costs  of  the  application. 

The  rest  of  the  court  concurring — 

Rule  absolute  accordiugly. 
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Nash 
SwimburkJ 


PiM  V.  Orazebrook  and  Another. 


Monday, 
Jan.  Sl«/. 


1  HIS  was  an  action  of  trespass  for  breaking  and  entering  To  an  action  of 

the  mill,  close,  and  dwelling-house  of  the  plaintiff,  and  seiz-  breaWng  and 

ing  and  carrying  away  certain  boilers,  spindles,  and  other  ^"{f "°*ge***nd 

fixtures,  and  also  certain  eoods  and  chattels  of  the  plaintiff,  dweiiing-house 

'  ®  ^      ,  ,      ,    ,       of  the  plaintiff. 

The  defendant  took  out  a  summons  for  leave  to  plead  the  and  Beixing  and 
following  pleas — first,  not  guilty — secondly,  a  denial  of  the  ^I2?n  boiTew, 
plaintiff's  property  in  the  close,  fixtures,  goods  and  chattels  '^j,°f  ",\  *"g^ 
in  the  declaration  mentioned — ^thirdly,  that  one  Taylor,  and  also  certain 
being  seised  in  fee,  demised  the  close  in  which  &c.  to  tela,  the  defend- 
Charles  Bemer,  who  demised  to  one  Kerrison,  who  demised  trpj^id— firat** 

not  guilty — se- 
condly, a  denial 
of  the  plaintiff's  property  in  the  c/o«e,yiir/«re#,  goods,  and  chattels  in  the  declaration  mentioned 
(striking  out  the  words  in  iialiea) — ^thirdly,  that  one  T.,  being  seised  in  fee,  demised  the  dose  in 
which  &c«  to  C.  B.,  who  demised  to  one  K.,  who  demised  to  one  R.,  who  became  bankrupt ;  that 
his  assignees  demised  to  F.,  who  demised  to  Hunt,  who  became  bankrupt ;  that  the  defendants 
were  appointed  his  assignees,  whereby  they  became  entitled  to  the  possession  of  the  close  in 
which  &c.,  and  entered  and  committed  the  alleged  trespasses,  giving  colour  to  the  plaintiff — 
fourthly,  a  similar  plea  to  the  last,  down  to  the  demise  to  Hunt,  then  alleging  that  Hunt  mort- 
gaged to  one  ^ogen  and  continued  in  possession  as  tenant  to  him ;  that  Hunt  became  bankrupt, 
his  tenancy  under  Rogers  not  having  been  determined ;  that  the  defendants  were  appointed 
Hunt's  aarignees,  and  elected  to  continue  tenants  to  Rogers,  and  entered  as  such,  and  committed 
the  alleged  trespasses,  giving  colour  to  the  plaintiff— fifthly,  that  Hunt,  being  possessed  of  the 
premisea  in  the  declaration  mentioned  for  the  residue  of  a  certain  term,  demised  to  Rogers  by 
way  of  mortgage,  and  continued  in  possession  as  tenant  to  Rogers ;  that,  after  the  mortgage, 
Hunt  placed  certain  trade  fixtures  on  the  demised  premises ;  that  Hunt  and  Rogers,  in  order  to 
defraud  Hunt's  creditors  and  assignees  of  those  fixtures  (he  expecting  shortly  to  be  made  a  bank- 
nipt),  demised  to  the  plaintiff;  that  Hunt  became  bankrupt ;  and  that  the  defendants  were  ap* 
pointed  his  assignees,  and  as  such  entered  upon  the  premises  in  the  declaration  mentioned. 
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1842.        to  one  Beddall^  who  became  bankrupt;  that  his  assignees 
P,^         demised  to  Freeman,  who  demised  to  Hunt,  who  became 
^'  bankrupt;  that  the  defendants  were  appointed  his  assignees, 

whereby  they  became  entitled  to  the  possession  of  the  ssid 
close  in  which  &c.,  and  entered  and  committed  the  alleged 
trespasses,  giving  colour  to  the  plaintiff — fourthly,  a  similar 
plea  to  the  last,  down  to  the  demise  to  Hunt,  then  allying 
that  Hunt  mortgaged  to  one  Rogers  and  continued  in  pos- 
session as  tenant  to  him ;  that  Hunt  became  bankrupt,  his 
tenancy  under  Rogers  not  haying  been  determined ;  that 
the  defendants  were  appointed  Hunf  s  assignees,  and  elected 
to  continue  tenants  to  Rogers,  and  entered  as  such,  and 
committed  the  alleged  trespasses,  giving  colour  to  the  plain- 
tiff— fifthly,  that  Hunt,  being  i>ossessed  of  the  premises  in 
the  declaration  mentioned  for  the  residue  of  a  certain  tenn, 
demised  to  Rogers  by  way  of  mortgage,  and  continued  in 
possession  as  tenant  to  Rogers;  that,  after  the  mortgage, 
Hunt  placed  certain  trade  fixtures  on  the  demised  premises; 
that  Hunt  and  Rogers,  in  order  to  defraud  Hunt's  crediton 
and  assignees  of  those  fixtures  (he  expecting  shortly  to  be 
made  a  bankrupt),  demised  to  the  plaintiff;  that  Hunt 
became  bankrupt;  and  that  the  defendants  were  appointed 
his  assignees,  and  as  such  entered  upon  the  premises  in 
the  declaration  mentioned. 

Coltman,  J.,  made  an  order  that  the  defendants  be  at 
liberty  to  plead  the  first  plea  and  any  one  of  the  others  at 
their  option. 

Manning,  Serjeant,  on  a  former  day,  obtained  a  rule  nisi 
to  rescind  the  order  of  Coltman,  J.,  and  that  the  defendant 
might  be  at  liberty  to  plead  all  the  proposed  pleas. —  He 
submitted  that  the  defendants  were  clearly  entitled  to  the 
second  plea,  in  order  to  raise  the  question  of  order  and 
disposition,  and  that  they  were  also  entitled  to  the  third, 
fourth,  and  fifth  pleas,  which  raised  distinct  questions  of 
title ;  and  he  cited  and  relied  on  Morse  v«  Jpperkf,  6  VL 
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&  Welsby,  145^  8  Dowl.  203^  aa  being  an  authority  di-        1842. 
rectlj  in  point.    [Erskine,  J. — ^It  has  been  expressly  decided 
in  the  court  of  Exchequer  (24)  that  fixtures  are  not  within 
the  72nd  section  of  the  6  Geo.  4^  c.  16:  thefixtures,  there- 
fore,  must  be  excluded  from  the  second  plea.] 

Bongxis,  Serjeant,  on  a  former  day  appeared  to  shew 
cause,  but^  not  being  prepared  with  office  copies  of  the  rule 
and  affidavit,  the  argument  was  adjourned;  and  now  he  ob- 
jected that  Manning  was  not  entitled  to  be  heard,  inasmuch 
as  the  party  instructing  him  was  not  the  attorney  upon 
the  record,  and  no  order  had  been  obtained  for  changing 
the  attorney. 

Mamdnff,   Serjeant,  submitted   that  Bompas's   objec-  SemW^thatit 

-  .  .  .  ia  no  objection 

tion  was  as  unfounded  as  it  was  ungracious,  seeing,  that  to  an  affidavit 
the  affidavit  which  disclosed  the  fact  was  not  sworn  un-  fnf^causc^**''" 
til  after   the  day  on  which  he  first  appeared  to  shew  again«t » rule, 

•^  ^'^  that  it  IS  sworn 

cause  against  the  rule,  and  consequently  that,  but  for  the  after  the  rule 

plaintiff's  own  neglect,  the  circumstance  of  the  attorney  ^Y^nafter^it 

for  the  defendant  not  having  been  changed  would  not  have  ^!^  J^^  ^^^^^ 

been  before  the  court.  and  the  dUcua- 

sion  postponed. 

Bompa$,  Sexjeaot. — ^It  needs  no  affidavit  to  shew  that  QiMer#,  whe- 
the  party  now  assammg  to  act  is  not  the  attorney  upon  '^^^^^ 
the  record :  and,  if  such  an  affidavit  were  necessary,  there  Ijepgrty'llb- 
]m  no  rule  to  interdict  the  use  of  an  affidavit  made  and  tainingamieis 

not  the  attor- 

swom  at  any  time.  ney  upon  the 

record. 

TiNDAL,  C.  J. — I  am  not  aware  of  any  positive  rule  that 
an  affidavit  sworn  as  this  has  been  may  not  be  used.  At 
all  events,  we  may  ask  my  Brother  Manning  for  whom  he 

(24)  The  learned  judge  proba*  215,  Ex  parte  King,  re  Walsh,  1 

bly  alluded  to  BoydeU  v.  M*Mi-  Mont.  D.    &  D.   1 19,  Ex  parte 

chatl^  1  C.  M.  &  R.  177,  3  Tyr.  Scarth,  re  Asbton,  1  Mont.  D.& 

974,  wbicb  was  confirmed  by  Ex  D.  240,  and  the  cases  cited  in  1  C. 

parte  Wilson,  4  Deac.  &  Ch.  H3.  M.  &  R.  180,  n. 
And  see  Home  v.  Baker,  9  East, 
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1842.  iqipean,  and  we  may  look  at  the  record.  The  objectxMi, 
however,  may  as  well  be  waived :  the  attorney  most  be  re- 
gularly changed  before  the  pleas  are  pleaded. 

Bompas,  Serjeant,  contended  that  the  third,  fourth,  and 
fifth  pleas  were  founded  on  one  and  the  same  pnncipd 
matter,  but  varied  in  circumstances  only,  and  were  in  evi- 
dent contravention  of  the  rule  of  Hilary  Term,  4  Will  4^ 
and  that  the  whole  defence  intended  to  be  set  up  might  be 
given  under  the  second  plea. 

Manmnff,  Serjeant,  in  support  of  his  rule. — ^The  princi- 
ple upon  which  this  motion  rests  is  well  illustrated  by  die 
case  oi  Morse  v.  Apperley,  6  M.  &  Welsby,  145, 8  DowL  203. 
There,  in  trespass  quare  dausum  fregit,  the  defendant 
pleaded,  first,  not  guilty — secondly^  that  the  plaintiff  was 
not  possessed — ^thirdly,  that  the  defendant  was  seised  in 
fee — ^fourthly,  that  A.  B.  was  seised  in  fee,  and  that  the 
defendant  by  his  command  committed  the  trespass  com- 
plained of,  &c.  A  summons  having  been  taken  out  to 
strike  out  the  third  and  fourth  pleas,  the  judge  refused  to 
make  any  order,  whereupon  an  application  for  that  puipoie 
was  made  to  the  court :  and  it  was  held  that  the  third  and 
fourth  pleas  might  be  pleaded  together  with  the  second,  as 
they  were  not  necessarily  founded  on  the  same  ground  of 
answer  or  defence,  within  the  role  of  Hilary  Term^  4  WilL  4. 
And  the  court,  in  giving  judgment,  said :  *'  We  think  these 
pleas  are  not  necessarily  in  contravention  of  the  rule.  The 
plea  of  libenun  tenementum  admits  the  plaintiff  to  have 
the  actual  possession,  but  alleges  that  the  right  of  posses- 
sion is  in  the  defendant  as  owner  of  the  fee.  It  is  consist- 
ent with  that  plea  that  the  plaintiff  may  be  in  possession 
under  a  lease  from  the  owner  of  the  fee.  It  is  possible 
that  these  pleas  may  apply  to  a  state  of  facts  constituting 
one  and  the  same  subject-matter  of  defence,  but  it  is  also 
possible  that  they  may  apply  to  a  totally  different  state  of 
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facts,  constituting  a  different  defence ;  and,  if  that  be  so,  ^J^^ 
they  do  not  come  within  the  rule  which  has  been  dted/' 
[Maule,  J.— There,  the  application  was,  to  strike  out  pleas : 
bere  it  is  for  leave  to  plead,  under  the  statute  of  Anne, 
certain  pleas  which  a  judge  at  chambers  has  refused  to 
allow.]  The  second  plea  being  allowed,  subject  to  the 
alteration  suggested  by  the  court,  the  only  question  is 
whether  the  other  three  pleas  are  so  far  inconsistent  and 
in  contravention  of  the  rules  of  Hilary  Term,  4  Will.  4, 
that  they  ought  not  to  be  placed  upon  the  record.  As- 
suming them  to  be  true,  they  shew  three  several  defects  in 
the  title  of  the  plaintiff  to  recover  against  the  defendants ; 
or,  rather,  three  several  and  distinct  rights  vested  by  law 
in  the  defendants  as  assignees,  the  abandonment  of  either 
of  which  by  them  would  be  a  breach  of  duty. 

TiNDAL,  C.  J. — ^The  only  question  is  whether  or  not  it 
would  be  an  indiscreet  exercise  of  discretion  to  allow  the 
defendants  to  put  upon  the  record  the  three  last  pleas. 
With  respect  to  the  fifth  plea,  which  sets  up  a  fraud  to 
which  the  plaintiff  was  a  party,  that  I  think  stands  upon  a 
different  footing  from  the  third  and  fourth,  and  ought  to 
be  allowed:  and  then  the  question  is  whether  the  two  last- 
mentioned  pleas  are  such  that  both  should  be  permitted  to 
stand.  Now,  under  the  third  plea,  the  defendants  mean 
to  contend  that  the  title  to  the  original  term  granted  by 
the  owner  of  the  fee,  by  various  mesne  assignments,  came 
to  the  bankrupt,  and  vested  in  them  as  his  assignees :  and 
the  fourth  plea  proceeds  upon  the  same  title  down  to  the 
vesting  in  the  bankrupt,  and  then  alleges  that  the  bank- 
rupt mortgaged  the  premises  to  Rogers,  who  sub-granted 
them  to  him,  and  that  the  defendants  as  assignees  entered 
under  the  new  title  so  created  in  the  bankrupt.  I  am  not 
prepared  to  say  that  these  two  pleas  do  not  exhibit  such 
a  difference  in  the  position  and  rights  of  the  assignees 
ss  to  entitle  them  to  plead  them  both;  particularly  as 
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1842.        both  parties  down  to  a  certain  point  rely  npon  the  same 
"IT*''^      title. 

PiM 

9. 


Grazebrook.       The  rest  of  the  court  concurring — 


Rule  absolute^  omitting  the  words  "  close, 
fixtures/^  in  the  second  plea. 


Monday, 
Jan.  31«/« 

The  cause  and 
all  malters  in 
difference  be- 
tween the  par- 
ties were  refer- 
red upon  the 


BiGNALL  r.  Oale. 

XHIS  was  an  action  of  assumpsit  brought  to  recover 
524/.  Sa.  Sd.,  the  amount  of  two  bills  of  exchange^  with 
interest  thereon,  and  also  5999iL  18^.  5d.  alleged  to  be  due 
from  the  defendant  to  the  plaintiff  on  a  general  account. 
liie  arbitrators  The  causc  Came  ou  to  be  tried  before  Tindal,  C.  J.,  at  the 
TwarVSn'thc  ^^tings  at  Westminster  after  Hilary  Term,  1839,  when  a 
sth  January,      Tcrdict  was  bv  couseut  taken  for  the  plaintiff,  damages 

1841,  in  favour    ___^^-_  ..  ,  -«       -  i  «. 

oftbepUintiff,  10,000/.,  suDJcct  to  the  award  of  two  lay  arbitrators,  to 
amongst^other  whom  the  causc  and  all  matters  in  difference  between  the 
things,  that  the  parties  wcre  referred  upon  the  usual  terms.    The  arbitn- 

costs  of  the  re-    '^  ^ 

ference  and       tors  made  their  award  on  the  8th  January,  1841,  redudng 

the  verdict  to  2736/.,  and  directing,  amongst  other  things, 
that  the  costs  of  the  reference  and  award,  to  be  taxed, 
should  be  paid  by  the  defendant  to  the  plaintiff  (25).  The 
costs  of  the  suit  and  also  the  costs  of  the  reference  and 

ence  and  award,  Award  wcro  included  in  one  bill,  and  were  taxed  at  the  sum 

were  included 

In  one  bill,  and  were  taxed  at  933/.,  for  which  the  Master  gave  one  allocatur,  the  defendaat'i 
attorney  not  objecting  to  that  course,  but,  on  the  contrary,  signing  the  bill  in  which  were  asccr- 
tained  the  amount  of  deductions  and  the  balance  due.  Judgment  was  taken  for  the  debt  asi 
the  whole  coete  included  in  the  allocatur,  and  registered  on  the  fth  June,  pursuant  to  the  1  ftS 
Vict  c.  110,  B.  19.  The  plaintiff  died  on  the  Sth  NoTember.  On  the  12th  January,  1S42,  fab 
executor  issued  a  sci.  fa.  to  revive  the  judgment,  which  was  served  on  the  13tb,  and  to  wbick 
the  defendant  pleaded  a  false  plea.  On  the  24th  the  defendant  obtained  a  rule  nisi  to  set  aside 
the  judgment  for  irregularity — the  alleged  irregularity  being  that  it  improperly  indudcd  tkt 
eoite  qfthe  rrferenee  and  award : — Held,  that  the  irregularity  was  waived  by  the  condactof 
the  defendant*s  attorney  on  the  occasion  of  the  taxation ;  and  that,  at  all  erentib  the  dcfendnl 
had  precluded  himself  by  his  laches  from  the  right  to  complain  of  it 


award,  to  be 
taxed,  should 
be  paid  by  the 
defendant. 
The  costs  of 
the  suit  and 
also  the  costs 


(25)  A  motioii  was  made  to  set  aside  the  award,  Imt  wiUioiit  loeeciB 
vide  ante,  VoU  3,  p.  108,  9  Dowl.  631. 
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of  933/.^  for  wliich  the  Master  gaye  one  allocatur^  the  in- 
dorsement on  the  postea  being  as  follows : — 

"  Signed  29th  April,  1841. 

''Damages ^£2736    0    0 

"Costs     .                .        .        .        .  2    0    0 

''Increase 933    0    0 

"In  all  £3671    0    0 
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Manning f  Serjeant,  on  the  24th  instant,  upon  an  affidavit 
of  the  above  facts,  obtained  a  rule  calling  upon  the  plain- 
tiiff,  or  any  person  claiming  under  him,  to  shew  cause  why 
the  judgment  so  signed  should  not  be  set  aside,  with  costs. 
He  submitted  that  the  judgment  was  improperly  signed  for 
the  costs  of  the  reference  and  award. 


1842. 


Atcherley  and  Chatmell,  Serjeants,  now  shewed  causeii 
upon  affidavits  which  stated  that  judgment  was  signed  on 
the  29th  April,  1841,  and  the  costs  taxed  on  the  4th  June, 
the  attorney  who  attended  on  the  part  of  the  defendant 
making  no  objection  to  the  entire  costs  being  included  in 
one  bill,  or  to  the  Master's  giving  one  allocatur  for  the 
whole,  but,  on  the  contrary,  agreeing  with  the  plaintiff's 
attorney  as  to  the  amount  of  deductions  and  the  sum  for 
which  the  allocatur  should  be  made — ^both  attomies  sign- 
ing the  bill  so  settled ;  that,  on  the  4th  June,  1841,  the 
judgment  was  registered  pursuant  to  the  1  &  2  Vict.  c.  110, 
s.  19 )  that  various  proposals  had  since  been  made  on  behalf 
of  the  plaintiff  for  satisfying  such  judgment;  that  the 
plaintiff  died  on  the  8th  November,  1841 ;  that,  on  the 
12th  January  instant,  lus  executor,  Charles  Bignall,  caused 
a  scire  facias  to  be  issued  against  the  defendant  to  revive 
the  judgment,  which  was  duly  served  on  the  13th,  and 
returnable  on  the  19th;  that  the  defendant  appeared 
thereto;  that  a  declaration  in  sci.  £a.  was  delivered,  to 
which  the  defendant  pleaded — "  that  the  said  judgment  in 
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1842.  the  said  declaration  mentioned  was  had^  entered  np,  and 
obtained  illegally  and  by  fraud  and  covin  of  the  plaintiff 
and  others  in  collusion  with  him,  and  with  intent  to  de- 
firaud  the  defendant/' — The  allocatur  properly  included  all 
the  costs ;  and,  assuming  it  to  be  otherwise,  the  defendant 
has  not  adopted  the  proper  course  forcorrecting  it,  nor  has 
he  come  in  time.  The  only  objection  to  the  allocatur,  is, 
that  the  Master  has  allowed  an  excessive  amount  of  costs: 
if  that  be  so,  the  defendant  should  have  applied  for  a  rule 
to  review  the  taxation.  [Thidal,  C.  J. — ^The  objection  is, 
that  there  should  have  been  a  separate  allocatur  for  the 
costs  of  the  reference  and  award,  which,  however,  would 
have  all  the  effect  of  a  judgment,  under  the  late  statute 
1  &  2  Vict.  c.  110,  s.  18.  The  laches  of  the  defendant  is 
your  best  ground.]  That  which  is  complained  of  is  at 
the  most  a  mere  irregularity,  upon  which  the  defendant 
should  have  made  his  stand  promptly.  By  his  acquiescence 
at  the  time,  as  well  as  by  his  subsequent  conduct,  the 
defendant  has  clearly  waived  his  right  to  take  the  objec- 
tion— Sloman  v.  Greffory,  1  D.  &  R.  181. 

Manmng  and  Shee,  Serjeants,  contra. — ^The  costs  of  the 
reference  and  award  could  not  properly  form  part  of  the 
judgment :  they  could  only  be  recoverable  by  action  or  by 
attachment.  [Tindaly  C.  J. — ^That  is  true:  had  you  thought 
fit  to  insist  upon  it  at  the  time,  you  might  have  had  two 
separate  allocaturs ;  but  the  question  is,  whether,  having 
assented  to  the  whole  being  included  in  one  allocatur — ^as 
is  evidenced  by  the  signatures  of  the  respective  attomie»— 
the  defendant  can  now  urge  that  as  a  ground  of  irregu- 
larity.] The  alleged  acquiescence  in  the  taxation  cannot 
be  construed  as  an  assent  to  the  course  the  plaintiff  has 
pursued.  He  should  have  taken  care  to  sign  judgment  for 
no  more  than  the  damages  and  costs  in  the  cause :  the  de- 
fendant had  no  right  to  assume  that  the  judgment  would 
be  signed  for  the  whole  amount :  it  was  a  falsification  of 


HILAEY  TBRM^  6  VICTORIA.  673 

the  record  that  no  acquiescence  or  assent  would  sanctify.        1842. 
Besides,  the  objection  could  not  have  been  taken  earlier : 
the  negotiations  between  the  parties  occupied  a  considera- 
ble time;  and  further  delay  was  necessarily  occasioned  by 
the  decease  of  the  plaintiff. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  the  objection  to 
the  judgment  that  has  been  signed  in  this  case  at  the  most 
amounts  to  an  irregularity,  which  is  susceptible  of  two  an* 
swers — ^first,  that  that  which  has  been  done  was  done  with 
the  assent  of  the  defendant — secondly,  that  the  application 
has  been  delayed  until  after  the  lapse  of  an  unreasonable 
time.    When  the  parties  went  before  the  Master,  no  ob- 
jection was  made  by  the  defendant's  attorney  to  the  bill 
delivered  by  the  plaintiff's  attorney  including  the  costs 
of  the  reference  and  award  as  well  as  those  of  the  trial. 
On  the  contrary,  they  agreed  on  the  amount  of  deduc- 
tions,  and  also  on  the  amount  for  which  the  Master 
was  to  gi?e  his  allocatur;  both  signing  the  bill  so  set- 
tled.   The  defendant's  attorney  might  have  insisted  upon 
two  separate  bills  of  costs  and  two  separate  allocaturs. 
But  this  was  evidently  dispensed  with  because  the  parties 
felt  that  it  would  occasion  useless  expense ;  for,  the  alloca- 
tur for  the  costs  of  the  reference  and  award  might  have 
been  made  a  rule  of  court,  and  then  it  would,  under  the 
18th  section  of  the  statute  1  &  2  Vict.  c.  110,  have  all  the 
effect  of  a  judgment.  Then,  observe  the  situation  in  which 
the  plaintiff  is  now  placed.     How  unjust  it  would  be  to 
allow  the  defendant  now  to  urge  the  objection,  when,  if  he 
had  taken  it  at  the  proper  time,  the  matter  might  have 
been  set  right  at  once,  and  the  plaintiff  would  then  have 
had  for  the  costs  of  the  reference  and  award,  under  a  rule 
of  court,  the  security  of  property  which  may  have  been  in 
the  meantime  conveyed  or  otherwise  charged!    The  defen- 
dant has  I  think  clearly  by  his  laches  estopped  himself 
from  taking  any  objection  to  the  judgment.    He  must  have 
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1842. 


known  that  it  conld  only  have  been  signed  for  the  costs 
mentioned  in  the  allocatar:  yet  he  allows  it  to  pass;  the 
plaintiff  dies,  and  his  executor  sues  out  a  sci.  fa.^  to  which 
the  defendant  pleads  a  plea  that  is  fiedse ;  and  now,  after 
all  this  delay,  and  after  permitting  all  these  steps  to  be 
taken,  the  defendant  seeks  to  set  aside  the  judgment.  I 
am  of  opinion  that  there  is  no  pretence  for  the  motion, 
and  that  the  rule  should  be  discharged  with  costs. 

The  rest  of  the  court  concurring — 

Rule  discharged,  with  costs. 


CoLLis  V.  Oboom. 

1  HIS  was  an  action  of  assumpsit.    The  first  count  of  the 
th^ffn  consi-'    declaration  stated,  that,  in  consideration  that  the  plaintiff, 

at  the  request  of  the  defendant,  would  let  to  hire  a  certain 
timber-carriage,  with  chains,  &c.,  to  be  had  and  used  by 
the  defendant  for  a  certain  time  agreed  upon  between  the 
plaintiff  and  defendant,  for  reasonable  hire  and  reward, 
the  defendant  promised  the  plaintiff  that  he  would  retnm 
the  said  timber-carriage  and  chains  to  the  plaintiff  at  the 
fendant  for  a  ^'  expiration  of  the  said  period ;  that  the  plaintiff,  confiding, 

Stc.,  &c. :  breach,  that,  at  the  expiration  of  the  hiring, 
though  the  plaintiff  had  received  back  the  said  timber-car- 
riage firom  the  defendant,  yet  the  defendant  did  not  retnm 
the  chains  to  the  plaintiff^  but  wholly  refused  and  neg- 
,   ^  ^       lected  so  to  do,  to  the  damage  of  the  plaintiff  of  52.    Tbe 

promised  the  '  o  * 

piainUffthathe  declaration  also  contained  the  common  coxmts:  Plea,  non 

would  return 

the  carriage         asSUmpSlt. 

the*  putntiff  at        '^^  ^*^^  ^»*  ^^  ^^^^^  ^^^  under-shcriff  of  Warwick- 

the  expiration 

of  the  period;  that  the  plaintiff,  conSding,  Sec,  &c.;  and  alleged  for  breach,  that,  at  the  expi- 
ration of  the  hiring,  though  the  plaintiff  had  received  back  the  timber-carriage  from  the  de6fl<i- 
aat,  yet  the  defendant  did  not  return  the  cksina  to  the  plaintiff,  but  whoUy  refhaed  ami  aeg- 
lected  10  to  do,  to  the  damage  of  the  plaintiff  of  5L: — Held,  that  this  was  strictly  a  diim  fer 
unliquidated  damages,  and  therefore  not  within  the  juriidiction  of  the  sheriff  under  the  S  a4 
Will.  4,  c.  42,  s.  17. 


Monday, 

Jan.  SUt. 

A  count  in  as- 


deration  that 
the  plaintiff,  at 
the  request  of 
the  defendant, 
would  let  to 
hire  a  certain 
timber-car- 
riage, with 
chains,  &c.,  to 
be  had  and 


certain  time 
agreed  upon 
between  the 
plaintiff  and  de- 
fendant, for 
reasonable  hire 
and  reward, 
the  defendant 
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sliire,  when  the  jury  found  a  verdict  for  the  plaintiff,  da-        1842. 
18/. 


ffUde,  Seijeant,  in  Michaelmas  Term  last,  obtained  a 
rule  niai  to  set  aside  the  writ  of  trial,  on  the  ground  that 
this  was  not  an  action  for  a  debt  or  demand  within  the  8  & 
4  WilL  4,  c.  42,  s.  17;  or  for  a  new  trial,  on  the  ground 
tliat  the  evidence  did  not  sustain  the  special  count. — He 
Watson  V.  Abbott,  2  C.  &  M.  150,  2  Dowl.  215. 


Channell,  Serjeant,  now  shewed  cause. — ^The  case  was 
properly  tried  before  the  under-sheriff.  In  Price  v.  Morgan^ 
2  M.  &  Welsby,  58,  the  first  count  of  the  declaration  stated, 
that,  in  consideration  that  the  plaintiff  would  send  a  pony 
to  the  defendant,  and  would  sell  and  deliver  it  to  A.,  the 
defendant  undertook  that  he  was  authorized  by  A.  to  pur* 
chase  it  on  his  behalf;  that  the  plaintiff  sent  the  pony  to 
the  defendant,  and  was  willing  to  sell  it  to  A.,  but  that 
the  defendant  had  no  authority  from  A.  to  purchase  it : 
the  second  count  was  a  similar  one,  but  stating  that  the 
defendant  himself  undertook  to  purchase  the  pony :  there 
was  also  an  indebitatus  count  for  a  pony  sold  and  delivered : 
and  it  was  held  that  the  record  was  one  that  might  be  sent 
by  writ  of  trial  before  the  sheriff,  under  the  8  &  4  Will.  4, 
c.  42,  s.  17 — the  action  being  in  substance  for  the  price  of 
the  pony.  So,  in  Alien  v.  Pink,  4  M.  &  Welsby,  140, 
6  Dowl.  668,  the  first  count  of  the  declaration  was  on  the 
warranty  of  a  horse  sold  by  the  defendant  to  the  plaintiff 
far  7/.  2$.  6d.,  and  for  the  expense  of  its  keep :  there  were 
also  counts  for  money  had  and  received,  and  on  an  account 
stated ;  and  the  damages  were  laid  at  20/. :  at  the  trial  the 
plaintiff  recovered  the  7L  2».  6d.,  the  price  of  the  horse : 
and  it  was  held  that  the  action  was  properly  tried  before 
the  sheriff.  In  that  case.  Lord  Abinger,  C.  B.,  referring 
to  Jhiee  V.  Morgan,  said :  '*  That  was  an  action  of  assump- 
sit, and  the  court  thought  that  in  substance  the  action  was 
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1842.  brought  for  the  price  of  the'pony^  The  word  ^  demand  " 
mast  be  construed  to  mean  a  claim  ejnsdem  generis  with 
debt;  and^  when  the  claim  is  under  20/.^  and  is  in  the 
nature  of  a  demand  for  which  assumpsit  will  lie,  it  maj  be 
reasonably  considered  as  falling  within  the  terms  of  the 
statute.  I  am  disposed,  therefore,  to  adhere  to  the  antho* 
rity  of  Price  v.  Morgan^  which  was  not  a  stronger  case  thsn 
this.  This  is  an  action  for  the  breach  of  a  warranty  to  go 
quiet  in  harness,  which  would  be  limited  by  the  price  of 
the  horse  and  the  price  of  his  keep,  if  any ;  and  the  whole 
demand  is  under  20/.  I  am  rather  disposed  to  extend  than 
to  limit  the  operation  of  the  statute.^'  And  Alderson,  B., 
added :  ''  This  is  in  substance  an  action  for  the  price  of  the 
horse,  to  be  recovered  by  proof  of  the  breach  of  warranty: 
the  plaintiff  cannot  recover  more  than  thitt  amount,  which 
is  clearly  within  the  limit  of  the  statut».'^  And  this  court 
in  the  late  case  of  fValker  v.  Needham,  ante,  p.  222, 1  DowL 
N.  S.  220,  held  that  detimte^  where  the  value  of  the  chattel 
sought  to  be  recovered,  and  indorsed  on  the  writ  of  sum- 
mons, is  under  20/.,  is  triable  by  the  sheriff  under  the 
statute — ^the  action  of  detinue  sounding  in  corUraci,  W^- 
son  V.  Abbott,  2  C.  &  M.  150,  2  Dowl.  215,  and  Smith  v. 
Brawn,  2  M.  &  Welsby,  851,  were  actions  of  tort  for  u^ili- 
quidated  damages. 

Bompaa,  Seijeant,  in  support  of  the  rule. — ^This  is  an  ac- 
tion for  unUquidated  damages,  and  therefore  not  within  the 
statute.  [Moti/e,  J. — ^The  damages  would  not  of  necessity 
be  confined  to  the  value  of  the  chains.]  Clearly  not.  In 
Jacquot  V.  Baura,  5  M.  &  Welsby,  155,  7  Dowl.  831  (nom. 
Jaquet  v.  Bower),  in  an  action  of  indebitatus  assumpsit  hr 
wages,  tiie  damages  claimed  in  each  count  were  100/. :  the 
particulars  claimed  71. 19«.  for  wages,  &c.,  ''and  also  such 
further  sum  by  way  of  damages  as  the  jury  might  think 
proper  to  give  for  the  wrongful  dismissal  of  the  plsintiff 
without  notice:''  the  amount  indorsed  on  the  writ  wss 


Groom. 
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12/.  19s. :  it  appeared  that  the  plaintiff  had  been  engaged  at        1842. 
a  salary  of  60/.  per  annum,  and  dismissed  without  notice:      "     ^ 
and  he  had  a  verdict  for  15/.  19s. :  and  the  court  of  Exche-  r. 

quer  held  that  the  case  was  not  triable  before  the  sheriff. 
Parke,  B.,  delivering  the  judgment  of  the  court,  said:  ''On 
considering  the  clause,  we  are  of  opinion  that  no  case  can 
be  sent  for  trial  before  the  sheriff,  unless  it  be  for  a  debt 
or  demand  of  such  a  nature  as  could  be  indorsed  on  the 
writ  within  the  true  meaning  of  the  rule  of  court  of  Hil* 
ary  Term,  2  Will.  4  (26).  Here,  the  amount  to  be  recovered 
might  be  limited  to  20/. ;  but,  on  the  other  hand,  it  might 
not;  it  would  depend  on  the  circumstances  proved  in  the 
case:  therefore  it  is  a  claim  for  unliquidated  damages,  and 
not  within  the  act.  It  might  as  well  be  said  that  an  action 
against  a  carrier  for  negligence  was  within  the  act,  where 
the  damages  are  under  20/.,  because  they  could  not  be  more. 
The  probable  limit  of  the  damages  on  one  side  does  not 
prevent  its  being  a  claim  for  unliquidated  damages.''  In 
the  present  case,  the  demand  is  one  that  clearly  could  not 
be  set  off.  Walker  v.  Needham  was  in  substance  an  action 
of  debt. 

TiNDAL,  C.  J. — ^I  think  the  claim  in  this  case  cannot 
be  called  either  a  debt  or  a  demand  within  the  statute : 
it  is  in  reality  a  claim  for  unliquidated  damages.  The  rule 
must  therefore  be  made  absolute  for  setting  aside  the  writ 
of  trial  and  subsequent  proceedings. 

The  rest  of  the  court  concurring — 

Bule  absolute  accordingly  (27). 

(26)  Which  provides  "  that  up-  writ  or  process,  arrest,  or  copy  and 

on  erery  bailable  writ  and  warrant,  service,  and  attendance  to  receive 

and  apon  the  copy  of  any  process  debt  and  costs,"  &e. 
served  for  the  payment  of  any  debt^  (27)  See  Lawrence  v.  Wilcock, 

the  amount  of  the  debt  shall  be  11  Ad.  &  E.  941,  3  P.  &  D.  536, 

•tated,  and  the  amount  of  what  the  8  Dowl.  681  ;    Roffey  v.   Shoo- 

attoniey  claims  for  the  costs  of  such  bridge,  9  Dowl.  957. 

VOL.  IV.  p  p  ♦ 


1- 

^.   nrZ  ii:  ryr^aniriiii.  ji.  rlk cuk ^vift  otJlimeQ between 
-  ^  ^iQS  iif  fiiL  lOiL  nT^to.  I  ifiiick  izi  iii£  erexdn^  of  Salur- 

*    i^t  snocsiPT.  ii  zjit  %'JL  ic  tijfr  aidfoiaioit,  wLo  lad  called 

:r-j^  -iusst  HI  iLir  dsftaiasur'*  nsguistL.  loic  wiio  prondsed  to  ^re 

^       i:  *i  luf  jgr.'itfr ;  buL.  tut  iaritfy  nm  icBcLiii^  Ixmie  imtil 

*'     ws^nx  irAit  I  r:i:»fffc.  'Lut  hol  c^  not  camzLnnicsle  it  to  Lim 

i  .  ^  '^     i3.tl  tilt  l..L.»¥-:iir  gtjTT.Tng,     Cra  liie  STih  jndpneotiris 


atSJfflifc- 


juipus:*i  far  irreriJa-rhj,  tiiar  Lfirin^  been  no  sufBdeiil 


1  c*t  xiir  ^^     ftorict  uf  lie  iiUDse  af  oedlknuiazi  on  iLc  ^nd  Jinunr. 

^s*  K  vim:  • 

^iitr  lit  MIL 

Bcirtrc  ""n»g»        Clfli»<'*7,  Seneaz^t,  skeirei  cxnse. — He  submitted,  thit, 

ika:  ti*  fcrrtruA-  tLe  »'..ii  bHT.g  the  a^ect  of  1»  &tfaer  is  tie  matter,  the 

tentr  ma.  fci;£r  sotioe  va»  pToperlr  aerred  npoin  bim,  it  iMt  being  one  tliat 

^^u.^^  FEiqTiired  peraanil  aexrioe ;  and  tbat  it  vas  for  tbe  defoi- 

«o«  »w  i.at  ^^^  j^  ^jg^^  ^  iniididale  tLe  aerrice,  to  diev  tbat  the 

iu.u>  UKiu.jim.  Km  did  ncA  rcadi  borne  befc^e  9  o'clock  on  the  SatnrdiT 

Suii^MMnA  »M  erenin^,  tLal  being  a  iact  exdnaiTdT  vitfain bia  knowkoge. 

27tki  -.—TU  BompoM,  Serjeant,  u  support  «  oib  rule. — Ine  jadg- 

ttTjlil^KrLif*  in«it  wa»  dearlT  irregular,  unlcas  tbere  iras  a  due  aenrice 

of  the  notice  of  declaration  before  9  o'dock  in  the  craiiiig 
of  the  22nd :  and  it  is  for  the  plaintiff  to  Aew  that  the 
aerrioewasr^nlar  and  the  judgment  well  ngned.  [Thdalj 
C.  J. — ^We  will  not  aasnme  that  the  judgment  was  in^- 
larljr  signed:  we  must  hold  the  scales  even.]  To  oonstitate 
a  good  service  of  the  notice,  it  should  have  been  made  upon 
the  defendant  personally,  or  at  his  dwelling-houae :  it  was 
not  enough  to  serve  the  notice  on  the  son,  or,  at  all  events, 
the  party  so  serving  it  took  tl^  chance  of  the  son's  reachiag 
his  father's  house  before  nine  o'clock;  and  it  lay  upon  him 
to  shew  that  he  did. 
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TiNDAL,  C.  J,— I  think  it  better  to  hold  parties  to  thi&        1842. 
strict  and  usual  mode  of  service.  Here  the  service  has  not 
been  proved^  and  therefore  the  rule  for  setting  aside  the 
judgment  must  be  made  absolute;  but  I  do  not  think  this 
is  a  case  for  costs. 

Mauls,  J. — The  notice  was  served  at  a  proper  place  and 
upon  a  proper  person,  but  the  plaintiff  has  failed  to  make 
out  that  it  was  served  at  a  proper  time. 

The  rest  of  the  court  concurring — 


Rule  absolute,  without  costs* 


Shoobridob  v.  Ward,  Clerk. 

WbLD  v.  SamB.  Monday, 

TJan,  3  If/. 
HE  Rev.  Philip  Ward,  the  defendant  in  these  actions.  The  titheabie 

was,  in  August,  1880,  instituted  to  and  inducted  into  the  Jj.h'^ofVem 

den  conflated  of 
three  different 
descriptiont,  Tis.  uplands,  townlands,  and  marshlands,  the  occupiers  of  which  iniUted  upon  an 
immemorial  modua  or  customary  paynent  of  M.  an  acre  in  lieu  c€  Ticarial  thhea  in  respect  of 
the  uplands,  of  6d,  an  acre  in  respect  of  the  townlands,  and  of  Sd.  an  acre  in  respect  of  the 
marshlands.  An  award  made  hy  an  assistant  tithe  oommisrioner  under  the  6  ft  7  Will  4,  c  71 , 
fonnd  the  alleged  modus  as  to  the  marshlands,  but  disaffirmed  it  as  to  the  uplands  and  townlands, 
there  being  no  certain  or  defined  boundary  Kne  separating  the  uplands  from  the  townlands.  An 
ittoe  was  thereupon  directed,  under  s.  46,  wherein  the  question  was — "  whether  from  time 
whereof  ftc,  there  had  been  and  was  within  the  parish  a  certain  known  portion  of  the  said 
parish  eensiating  of  lands  called  uplands,  and  whether,  from  time  whereof^.,  there  was  not 
paid  and  payable  by  the  occupiers  the  district  modus  or  customary  payment  of  4if.  for  every 
acre  of  such  lands  occupied  by  such  occupiers ;"  and  a  similar  issue  (in  another  cause)  as  to  the 
townlands  ■  the  nodus  as  to  the  marshlands  not  being  disputed. 

At  the  trial  it  appeared  that  there  was  a  natural  boundary  between  the  marshlands  and  the 
rest  of  the  pariah  :  and,  with  respect  to  the  uplands  and  townlands^  the  plaintiff  proved  that 
there  were  lands  in  the  parish  which  had  been  immemorially  known  as  such,  and  had  always 
Rud  the  acreagca  6f  4A  Mud  6d.  respectively,  and  that  the  lands  occupied  by  him  were  within 
the  district  or  division  known  as  uplands ;  but  he  (ailed  to  establish  a  precise  boundary  line 
separating  the  townlands  from  the  uplands ;  whereupon  the  Judge  told  the  Jury,  that,  In  the 
absenoe  of  proof  of  a  defined  boundary  between  the  uplands  and  townlands,  ^here  was  no  evi- 
dence to  show  that  there  was  a  certain  k^tbwn  portion  of  the  parish  consisting  of  lands  called  up- 
^<Ads: — ^Held,  that  this  was  not  a  proper  direction. 
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^•^^fy;  Fitch  v.  Kettle. 

Jan.  31  sL       j.j 

Notice  of  decu-  iM  OTICE  of  declaration  in  this  case  was  delivered  between 

ration  was  serv-  . 

ed  by  deliver-  the  houTs  01  SIX  and  scven  o'clock  in  the  evening  of  Satnr* 
shf  and^ser^"  day,  the  22nd  of  January  instant^  at  the  office  of  the  plaiii- 
o'clock  in  the     ^fff^  attomev,  to  the  son  of  the  defendant,  who  had  called 

evening  of  Sa-  '"  '  _ 

turday,tbe22nd  there  at  the  defendant's  request,  and  who  promised  to  give 

January,  at  the    .  t  '     to    %  i  ^      /»    %  i-^  •! 

office  of  the  it  to  his  father;  but,  the  father  not  reaching  home  until 
torney,  to  the  ^^^  ^^^  o'clock,  the  SOU  did  uot  communicate  it  to  him 
r"d^^'^*  h*"  ^^*^  ^^^  following  morning.  On  the  27th  judgment  was 
had  called  there  signed  for  wraut  of  a  plea ;  and  on  the  28th — 

at  the  defend- 
ant's request, 

and  who  pro-  Bompos,  Serjeant,  obtained  a  rule  nisi  to  set  aside  the 
"i^  1:^' ''  judgment  for  irregularity,  there  baring  been  no  sufficient 
'*M  at^what"     ®®^c®  ^^  *^®  notice  of  declaration  on  the  22ud  January. 

hour  the  son 

^ud^was^Tom  Chatinell,  Serjeant,  shewed  cause.— He  submitted,  that, 
that  thedefend-  the  SOU  being  the  agent  of  his  father  in  the  matter,  the 

ant  was  from  o  o 

homeuntii  after  uoticc  wras  propcrly  scTvcd  upou  him,  it  not  being  one  that 
and  that  the'  required  personal  service ;  and  that  it  wras  for  the  defen- 
notice  was  not    ja^f  in  Order  to  invalidate  the  service,  to  shew  that  the 

given  to  bim  '  ' 

until  the  follow-  gon  did  uot  rcach  home  before  9  o'clock  on  the  Saturday 

ing  morning. 

Judgment  was    evening,  that  being  a  fact  exclusively  within  his  knowledge. 

signed  for  want 

of  a  plea  on  the         _  «     •        .     •  *      *  «  •  i  m«       •    -% 

27th:— The  Bompos,  Scrjcaut,  in  support  of  his  rule. — ^Tue  judg- 

Soudgmeni.***  mcut  was  clcarly  irregular,  unless  there  was  a  due  service 

of  the  notice  of  declaration  before  9  o'clock  in  the  evening 
of  the  22nd :  and  it  is  for  the  plaintiff  to  shew  that  the 
service  was  regular  and  the  judgment  well  signed.  [  Tindo/, 
C  J. — ^We  will  not  assume  that  the  judgment  was  irregu- 
larly signed:  we  must  hold  the  scales  even.]  To  constitute 
a  good  service  of  the  notice,  it  should  have  been  made  upon 
the  defendant  personally,  or  at  his  dweUing-houae :  it  was 
not  enough  to  serve  the  notice  on  the  son,  or,  at  all  events, 
the  party  so  serving  it  took  tl^  chance  of  the  son's  reaching 
liis  father's  house  before  nine  o'clock ;  and  it  lay  upon  him 
to  shew  that  he  did. 
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TiNBAL,  C.  J.— I  think  it  better  to  hold  parties  to  the 
strict  and  nsnal  mode  of  service.  Here  the  service  has  not 
been  proved,  and  therefore  the  rule  for  setting  aside  the 
judgment  must  be  made  absolute;  but  I  do  not  think  this 
is  a  case  for  costs. 
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Maulb,  J. — The  notice  was  served  at  a  proper  place  and 
upon  a  proper  person,  but  the  plaintiff  has  failed  to  make 
out  that  it  was  served  at  a  proper  time. 

The  rest  of  the  court  concurring- 


Rule  absolutCi  without  costs. 


Shoobridoe  t;.  Ward,  Clerk. 

Weld  v.  Same.  Monday^ 

TJan,  31*/. 
HE  Rev.  Philip  Ward,  the  defendant  in  these  actions.  The  titheabie 

was,  in  August,  1880,  iustituted  to  aud  iuducted  iuto  the  J?.-,f;'Veme^-- 

den  connated  of 
three  different 
dncriptiont,  lis.  uplands,  townlands,  and  manhlanda,  the  occupiers  of  which  iniisted  upon  an 
iMmemorial  snodu*  or  customary  paynent  of  M.  an  acre  In  iie«  of  Ticarial  tithes  in  respect  of 
the  uplands,  of  6<l.  an  acre  in  respect  of  the  townlands,  and  of  8<l.  an  acre  in  respect  of  the 
narshlands.  An  award  made  hy  an  assistant  tithe  oommissioiier  under  the  6  ft  7  WilL  4,  c  71 , 
found  the  alleged  nodus  as  to  the  marshlands,  but  disaffirmed  it  as  to  the  uplands  and  townlands, 
there  being  no  certain  or  defined  boundary  Hne  separating  the  uplands  from  the  townlands.  An 
issue  was  thereupon  directed,  under  s.  46,  wherein  the  question  was — "  whether  from  time 
whereof  ftc.,  there  had  been  and  was  within  the  parish  a  certain  known  portion  of  the  said 
parish  consisting  of  lands  called  uplands,  and  whether,  from  time  whereof  ftc.,  there  was  not 
paid  and  payable  by  the  occupiers  the  district  modus  or  customary  payment  of  4if.  for  every 
sere  of  such  lands  occupied  by  such  occupiers ;"  and  a  similar  issue  (in  another  cause)  as  to  the 
townlands— 'the  modus  as  to  Uie  marshlands  not  being  disputed. 

At  the  trial  it  appeared  that  there  was  a  natural  boondary  between  the  marshlands  and  the 
rest  of  the  parish  :  and,  with  respect  to  the  uplands  and  townlands^  the  plaintiff  proTed  that 
there  were  lands  in  the  parish  which  had  been  immemorially  known  as  such,  and  had  always 
paid  the  acreages  of  4A  Jind  6d,  respectirely,  and  that  the  lands  occupied  by  him  were  within 
the  district  or  dlTision  known  as  uplands ;  but  he  failed  to  establish  a  precise  boundary  liae 
separating  the  townlands  from  the  uplands ;  whereupon  the  Judge  told  the  Jury,  that,  in  the 
sbsence  of  proof  of  a  defined  boundary  between  the  uplands  and  toivnlands,  there  was  no  eri- 
dence  to  show  that  there  was  a  certain  Mbitm  portion  of  the  parish  consisting  ot  lands  called  up- 
loads : — ^Held,  that  this  was  not  a  proper  direction. 
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1843.        vicarage  of  Tenterden,  in  Keut.    The  parishionen  aetting 
Shoobridob    ^P  *  cl^™  ^^^^  *11  *^®  lands  in  the  parish  had  been  im- 
»•  memorially  exempted  from  payment  of  yicarial  tithes  in 

kind^  and  that  the  vicar  was  entitled^  in  lieu  thereof  to  a 
certain  modus  or  customary  payment  per  acre,  varying  in 
amount  according  as  each  parcel  of  land  belonged  to  one 
or  other  of  three  descriptions  of  land  vitUn  the  pariah, 
the  vicar,  in  March,  1881,  filed  a  bill  in  Chancery  against 
John  Butler  Pomfret  (since  deceased),  Virgil  Pomfiret,  and 
one  Walter  Elphicke  (also  since  deceased),  praying  an  w> 
count  of  tithes.  The  defendants,  by  their  answer,  al- 
leged 'Hhat  the  whole  parish  of  Tenterden  is  situated 
within  the  Weald  of  Kent,  and  that  the  whole  parish  con* 
sists  of  woodlands,  of  uplands^  of  marshlands,  and  of  town- 
lands,  and  that  all  woodlands  within  the  Weald  of  Kent 
are  exempted  from  tithes,  and  that,  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  there  hare 
been  and  now  are  within  the  said  parish  of  Tenterden  ce^ 
tain  lands  called  and  well  known  by  the  name  of  uplands^ 
and  certain  lands  called  and  well  known  by  the  name  of 
townlands,  and  certain  other  lands  called  and  well  knovn 
by  the  name  of  marshlands,  and  that  the  said  lands  called 
by  the  name  of  uplands  are  distinguished,  and  always  have 
been  distinguished,  by  certain  well-known  metes  and 
bounds,  and  that  the  said  lands  called  townlands  are  dis- 
tinguished, and  always  have  been  distinguished,  by  certain 
well-known  metes  and  bounds,  and  that  the  said  lands 
called  marshlands  are  distinguished,  and  always  have  been 
distinguished,  by  certain  well-known  metes  and  bounds; 
and  that,  from  time  whereof  the  memory  of  man  nmnedi 
not  to  the  contrary,  down  to  the  time  when  the  said  vica^ 
age  was  created  and  endowed,  there  waa  paid  and  payable, 
and  ought  to  be  paid  and  payable  to  the  rector  of  the 
said  parish  for  the  time  being,  by  the  occupiers  of  lands 
called  by  the  name  of  uplands,  by  equal  half-yearly  JV 
ments  at  Lady-Day  and  Michaelmaa*Day  in  eveiy  year,  or 


V, 

Ward. 
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M  toon  after  as  lawfally  demanded^  the  modna  or  custom-  1842. 
aiy  pajrment  of  4(f.  for  e^ery  acre  of  the  said  lands  called  s„oobridqb 
uplands  oocopied  by  such  occupiers  as  aforesaid  (the  home- 
stead and  garden^  if  any,  being  included  in  such  acreage) 
tost  and  in  lieu  of  and  in  full  satisfiBbction  for  all  tithes  due 
and  alleged  to  be  due,  except  of  com  and  hay,,  firom  such 
occupiers  as  aforesaid  to  the  said  rector  for  the  time  being 
arising,  renewing,  and  increasing  within  the  said  lands 
called  uplands,  and  so  after  that  rate  for  a  less  or  greater 
quantity  than  an  acre;  and  that,  from  the  time  when  the 
aaid  vicarage  was  created  and  endowed,  the  said  modus  or 
customary  yearly  payment  became  and  ever  since  has  been 
and  now  is  due  and  payable  in  like  manner  to  the  vicar  of 
the  said  parish  for  the  time  being/'  The  answer  also  set 
np  a  like  modus  of  6dL  an  acre  for  thef  lands  called  town- 
lands,  and  of  8d.  an  acre  for  those  called  marshlands. 

On  the  15th  November,  1831,  a  cross-suit  was  instituted  Crosi-suit 
by  the  Pomfirets,  on  behalf  of  themselves  and  all  other  the 
owners  and  occupiers  of  the  parish,  against  the  vicar, 
patron,  and  ordinary,  to  establish  the  above  moduses.  To 
Has  suit  the  defendant  appeared  and  answered;  but  it  was 
never  brought  to  a  hearing. 

.    On  the  9th  November,  1882,  the  Vice-Chancellor  made  Decree  in  the 
a  decree  in  the  vicar's  suit,  directing  a  trial  at  law  upon  f  "^l^^^^^^rof 
ihefoDowing  issues — ^Pirst,  "whether,  from  time  whereof  *•»"«■• 
the  memory  of  jnan  is  not  to  the  contrary,  down  to  the 
^me  when  the  vicarage  of  Tenterden  was  created  and  en- 
dowed, there  was  paid  and  pi^ble,  and  of  right  ought  to 
be  paid  and  payable,  to  the  rector  of  the  said  parish  for 
the  time  being,  by  the  occupiers  of  land  called  by  the  name 
of  yplmdi,  by  equal  half-yearly  payments,  at  Lady-Day 
and  Michaehnas-Day  in  every  year,  or  as  soon  after  as 
lawfully  demanded,  the  modus  or  customary  payment  of 
4d.  for  every  acre  of  the  said  lands  called  uplanda  occupied 
by  such  occupiers  as  aforesaid,  the  homestead  and  garden, 
if  any,  being  included  in  such  acreage,  for  and  in  lieu  and 
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1942.  in  full  satiafaction  for  all  tithes  dae  or  alleged  to  be  due^ 
Sroobkidob  except  of  com  and  hay;  and  whether,  fimn  the  time  whan 
wIju>  ^^  ^^  vicarage  was  created  and  endowed,  the  aaid  modin 
or  customary  yearly  payment  became  and  ewex  since  bis 
been  and  now  is  dne  and  payable  in  like  manner  to  tbs 
vicar  of  the  said  parish  for  the  time  bring" — Secondly,  a 
similar  issue  as  to  the  alleged  modus  <tf  M.  an  acre  far  tlis 
lands  called  iowmland$ — ^Thirdly,  a  similar  issue  as  to  the 
alleged  modns  of  M.  an  acre  for  the  lands  called  nm^ 
landi.  The  decree  further  ordered,  that,  in  such  issue,  the 
defendants  in  the  suit  should  be  plaintiflb,  and  the  plsiii* 
tiff  defendant.  Application  was  made  to  the  Yioe-CShsn- 
cellor  to  alter  this  decree  whilst  it  remained  in  minuiefr^ 
the  vicar  insisting  that  it  should  be  in  the  form  afterwards 
su^ested  on  appeal;  but  the  Vice^IShancellor  thought  thst 
the  issue  directed  did  in  effect  comprise  as  well  the  exisl- 
ence  of  the  districts  as  the  immemoriality  of  the  acresge 
payments,  since  there  could  be  no  valid  modus  unless  thote 
two  points  were  estabUshed;  and  the  motion  was  dismisfd 
with  costs. 
Appeal.  In  February,  1838,  the  vicar  appealed  against  vtha  de- 

cree, insisting  (amongst  other  things)  that  the  issues  shoull 
have  been  as  foUows : — ''Whether,  fimn  time  whereof  the 
memoiy  of  man  is  not  to  the  contrary,  there  have  beea 
and  now  are  within  the  parish  of  Tenterden  certain  hoids 
called  and  well  known  by  the  name  of  tptaub,  and  whe* 
ther  the  said  lands  called  by  the  name  of  tptaub  (if  any) 
are  distinguished  and  always  have  been  distinguished  bjr 
certain  well-known  metes  and  bounds ;  and  whether,  from 
time  whereof  the  memoiy  of  man  is  not  to  the  contmyy 
down  to  the  time  when  the  vicarage  of  the  said  parish  wss 
created  and  endowed,  there  was  paid  and  payable  and  of 
right  ought  to  be  paid  and  payable  to  the  rector  <tf  the 
said  parish  for  the  time  being,  by  the  occupiers  of  the  ssid 
lands  called  by  the  name  of  uplands  (if  any)  by  equal  hslf* 
yearly  payments,  at  Lady-Day  and  Michaelmas-Day  ia 
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eveiy  year,  or  as  soon  after  as  lawfully  demanded,  the        1842. 
modus  or  customary  payment  of  ^.  for  every  acre  of  such    s[,oobridor 
Lwds  occupied  by  such  occupiers  (the  homestead  and  '• 

garden,  if  any,  being  included  in  such  acreage),  for  and  in 
lien  of  and  in.  full  satisfaction  for  all  tithes  due  or  alleged 
to  be  due  (except  of  com  and  hay)  from  such  occupiers  to 
the  said  rector  for  the  time  being  arising,  renewing,  and 
inortosing  within  such  lands,  and  so  after  that  rate  for  a 
lesa  or  greater  quantity  than  an  acre ;  and  whether,  from 
the  time  when  the  said  yicarage  was  created  and  endowed, 
the  said  modus  or  customary  yearly  payment  (if  any)  be- 
came and  ever  since  has  been  and  now  is  payable  in  like 
manner  to  the  vicar  of  the  said  parish  for  the  time  being:'' 
and  praying  that  similar  issues  might  be  directed  as  to  the 
townlands  and  marshlands,  and  the  acreage  payments  of 
6d.  and  8d.  in  respect  thereof. 
On  the  21st  November,.  1884,  the  then  Lord  Chancellor  Appeal  dis. 

misted* 

(Lord  Brougham)  dismissed  the  appeal,  with  costs;  observ- 
ing— ''  The  modus  set  up  is  not  44.  or  6d.  or  8d.,  but  it  is 
4rf.,  6i/.,  and  Sd.  respectively  and  distribntively,  that  is, 
4d,  for  the  upland,  6d.  for  the  townland,  and  Sd.  for  the 
marshland*  That  of  itself  refers  to  metes  and  bounds; 
because  it  means  that  whatever  comes  within  a  certain 
boundary  is  upland  and  pays  4d,,  and  whatever  is  within 
A  certain  other  boundary  is  townland  and  pays  6d.,  and 
whatever  is  within  a  certain  third  boundaiy  is  marsh  or 
moorland  and  pays  8d.  Two  qualities  are  required  to 
make  it  a  good  modus ;  one,  that  it  should  have  been  paid 
'from  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary ;  the  other,  that  it  should  be  certain  andinvari-^ 
able.  It  would  be  an  argument,  and  a  very  strong  one, 
against  the  validity. of  the  modus,  if  it  could  be  shewn, 
that,  from  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary,  there  was  no  division  by  metes  and  bounds 
of  uplands  and  townlands :  and  the  argument  on  the  part 
of  the  vicar  would  be  irresistible  if  there  were  none,  be* 
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1842.  cause  it  would  shew  that  there  waa  no  period  whm  tiieia 
several  moduses  were  paid.  But,  admitting  the  fall  fiiree 
of  that  ai^axnent,  and  its  great  importance  to  the  yicar, 
the  question  is,  whether  he  may  not  ayail  himself  of  it  by 
evidence  under  this  general  form  of  issne.  I  think  be 
may/' 

Trial  of  issues.       The  issucs  directed  by  the  Vice-Cbanodlor  were  tried  at 

the  Kent  Spring  Assizes,  1886,  when  a  verdict  was  Ibond 
for  the  then  plaintiffs,  the  jury  finding  specially — ''  Thai 
there  was  a  modus  proved  tbr  each  of  the  said  lands  of  the 
value  as  above  alleged,  and  that  there  was  a  natural  mark 
or  boundary  distinguishing  the  said  lands  called  the  tjplBMh 
and  the  marshlands,  and  that  there  was  no  evidence  of  a 
fixed  boundary  to  the  said  lands  called  the  tawnkmds/* 

New  trial  di-         Qn  the  9th  Novembcr,  1836,  an  order  was  made  by  the 

Yiee-Chancellor  for  a  new  trial ;  but  .his  Honor  dedined 
to  vary  the  terms  of  the  issues.  And  on  the  18th  Jnfy, 
1886,  this  order  was  affirmed,  on  appeal,  by  Lord  Cotten- 
ham,  C;  his  lordship  observing  that  the  existence  of  the 
three  districts  wa^  in  fact  assumed  by  the  tenna  of  tlie  decree 
of  the  9th  November,  1882,  and  that  the  words  of  qualifi- 
cation in  the  postea  were  mere  surplusage;  that  it  wto  not 
shewn  by  the  vicar  that  there  existed  any  doubt  aa  to  the 
particular  districts  to  which  the  Messrs.  Pomfiref  a  landi 
belonged;  and  that,  according  to  the  case  of  MadiBsm  v. 
NidtaU,  8  M.  &  P.  544,  6  Bing.  226,  it  was  enooi^  ftr 
them  to  confine  the  proof  to  their  own  lands,  without  main- 
taining the  contest  for.  the  whole .  parish,  although,  thej 
had  laid  their  case  in  the  more  extended  form  in  tfadr 
answer. 
,   Fending  the  proceedings  in  Chano^,  the  tithe  comnia- 

6  &  7  Win.  4,    tation  act  6  &;  7  Will.  4,  c.  71,  passed.    By  the  44tfa  see- 
'  '*  tion  of  that  act  it  is  enacted,  that  ^'  if  any  modus  or  com- 

position  real,  or  prescriptive  or  customary,  payment,  shall 
be  payable  instead  of  the  tiUies  of  any  of  the  lands  or  pro- 
duce thereof  in  the  parish,  the  commissioners  or  asststant 


HU^ET   TEKH^  5  VICTOEIiB.  SU 

ttaammoner  shall  in  sucli  case  estimate  the  Emount  of       1842. 
oncb  modus,  composition,  or  payment,  as  tke  vaiae  of  the    shoobudos 
tithes  payable  in  respect  of  sudi  lands  or  prodoce  respec-       ^J^^. 
tively,  and  shall  add  the  amount  thereof  to  the  Talne  of  the 
other  tithes  of  the  parish  ascertained  as  aforesaid,  and  shall 
also  make  due  allowance  for  all  exemptions  from  or  non* 
liability  to  tithes  of  any  lands  or  any  part  of  the  produce 
of  such  lands :  provided  also,  that,  if  it  shall  appear  to  the 
said  eomnusaoners  or  assistant  commissioner  that  any 
question  concerning  any  modus  or  composition  real,  pre- 
scriptLve  or  customary  payment,  or  claim  of  exemption 
firom  or  non-Uabitity  to  the  pajrment  of  tithes  relating  to 
the  lands  in  question,  shall  have  been  decided  by  competent 
aathority  before  the  making  of  the  said  award,  the  com- 
missioners or  assistant  commissioner  shall  act  on  the  prin- 
ciple established  by  such  decision,  and  shall  make  such 
award  as  if  such  decision  had  been  made  at  the  beginning 
of  the  said  period  of  seven  years/'  (28)    The  45th  section  Section  46. 
enacts,  that,  "  if  any  suit  shall  be  pending  touching  the 
right  to  any  tithes,  or  if  there  shall  be  any  question  as  to 
the  existence  of  any  modus  or  composition  real,  or  prescrip- 
tive or  customary  payment,  or  any  daim  of  exemption  from 
or  non-Uability  under  any  circumstances  to  the  payment  of 
any  tithes  in  respect  of  any  lands  or  any  kind  of  produce, 
4Mr  tooching  the  situation  or  boundary  of  any  lands,  or  if 
any  difference  shall  arise  whereby  the  making  of  any  such 
award  by  the  commissioners  or  assistant  commissioner  shall 
•be  hindered,  it  shall  be  lawful  for  the  comnussioners  or  as- 
sistant commissioner  to  appoint  a  time  and  place  in  or  near 
&e  parish  for  hearing  and  determining  the  same;  and  the 
decision  of  the  commissioners  or  assistant  commismoner 
shall  be  final  and  conclusive  on  all  persons,  subject  to  the 
provisions  hereinafter  contained/'    "Provided  always —  Sceaon46. 
s.  46 — ^that  any  person  claiming  to  be  interested  in  any  trUi  of  ui'inue 

atUw, 
(28)  The  average  prescribed  by  s.  37. 
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1842.        lands,  or  in  the  tithes  thereof,  who  shall  be  dissatisfied  with 
^'     ""    ^      any  such  decision  of  the  commissioners  or  assistant  com- 
ff.  missioner,  may,  if  the  yearly  value  of  the  payment  to  be 

made  or  withholden  according  to  such  decision  shall  exceed 
the  sum  of  20/.,  cause  an  action  to  be  brought  in  any  of  hii 
majesty^s  courts  of  law  at  Westminster  against  the  perMn 
in  whose  favour  such  decision  shall  have  been  made,  within 
three  calendar  mouths  next  after  such  decision  shall  have 
been  notified  in  writing,  in  such  manner  as  the  conunis- 
sioners  or  assistant  commissioner  shall  direct,  to  the  psitiei 
interested  therein,  or  to  their  known  agents,  in  which  actun 
the  plaintiff  shall  deliver  a  feigned  issue,  whereby  such  dis- 
puted right  may  be  tried ;  and  shall  proceed  to  a  trial  st 
law  of  such  issue. at  the  sittings  after  the  Term  or  at  the 
Assizes  then  next  or  next  but  one  after  such  action  shsll 
have  been  commenced,  to  be  holden  for  the  county  within 
which  such  lands  or  the  greater  part  thereof  are  situated; 
with  liberty,  nevertheless,  for  the  court  in  which  the  ssine 
shall  have  been  commenced,  or  any  judge  of  his  majesty's 
courts  of  law  at  Westminster,  to  extend  the  time  for  going 
to  trial  therdn,  or  to  direct  the  trial  to  be  had  in  another 
county,  if  it  shall  seem  fit  to  such  court  or  judge  so  to  do; 
and  eveiy  defendant  in  any  such  action  shall  enter  an  ap- 
pearance thereto,  and  accept  such  issue;  but,  in  case  the 
parties  shall  differ  as  to  the  form  of  such  issue,  or  in  case 
the  defendant  shall  fail  to  enter  such  appearance  or  accept 
such  issue,  then  the  same  shall  be  settled  under  the  diiee- 
tion  of  the  court  in  which  the  action  shall  be  brought,  or 
by  any  judge  of  his  majesty's  courts  of  law  at  Westminster, 
and  the  plaintiff  may  proceed  thereon  in  like  manner  as  if 
the  defendant  had  appeared  and  accepted  such  issue;  and 
the  parties  in  such  action  shall  produce  to  each  other  and 
their  respectivie  attomies.or  counsel,  at  such  time  and  place 
as  any  judge  may  order  before  trial,  and  also  to  the  eooit 
and  jury  upon  the  trial  of  any  such  issue,  all  books,  deedi, 
papers,  and  writings^  terriers,  maps,  plans,  and  surveys  re- 
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iating  to  the  matters  in  isstie  in* their  respective  custody  or        .1842. 

power;  and  it  shall  be  lawful  for  the  judge  by  whom  any    shoobriwos 

such  action  shall  be  tried,  if  he  shall  think  fit^  to  direct  the  «• 

jury  to  find  a  verdict,  subject  to  the  opinion  of  the  court 

upon  a  special  case;  and  the  verdict  which  shall  be  given 

in  any  such  action,  or  the  judgment  of  the  court  upon  the 

case  subject  to  which  the  same  may  be  given,  shall  be  final 

and  binding  upon  all  parties  thereto,  unless  the  court 

wherein  such  action  shall  be  brought  shall  set  aside  such 

verdict  and  order  a  new  trial  to  be  had  therein,  which  it 

shall  be  lawful  for  the  said  court  to  do,  if  it  shall  see  fit: 

Provided  also,  that,  in  case  any  such  decision  shall  involve 

a  question  of  law  only,  and  the  parties  in  difference  shall 

be  agreed  upon  the  facts  relating  thereto,  and  nirhereoh 

such  dedsion  shall  have  been  founded,  the  said  commis* 

sioners  or  assistant  commissioner,  at  Ihe  request  of  the 

person  dissatisfied  (such  request  to  be  made  in  writing 

within  three  calendar  months  after  such  decision,  and  at 

least  fourteen  days'  previous  notice  in  writing  of  such  re* 

quest  to  be  given  in  like  manner  to  the  other  parties  in 

difference,  or  to  their  known  agents),  shall  direct  a  case  to 

be  stated  for  the  opinion  of  such  one  of  his  majesty's  courts 

of  law  at  Westminster  as  the  commissioners  or  assistant 

commissioner  shall  think  fit,  which  case  shall  be  settled  by 

themor  hunor  under  their  or  his  direction  in  case  the  par- 

ties  differ  about  the  same,  and  may  be  set  down  for  argn* 

ment  and  be  brought  before  the  court  in  like  manner  as 

other  cases  are  brought  before  the  court ;  and  the  decision 

of  such  court  upon  every  case  so  brought  before  it  shall  be 

binding  upon  all  parties  concerned  therein :  Provided  always, 

that,  after  such  verdict  given  and  not  set  aside  by  the  court 

or  after  such  decision  of  the  court,  the  said  commissioners 

or  assistant  commissioner  shall  be  bound  by  such  verdict  or 

decision;  and  the  costs  of  every  such  action,  or  of  stating 

such  case  and  obtaining  a  dedsion  thereon,  shall  be  in  the 

discretion  of  the  court  in  or  by  which  the  same  shall  be 
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1842. 


Award  of  the 
astiatant  tithe 
commiMioner, 
under  6  ft  7 
Wm.4,c71. 


Modtti  as  to 


decided,  which  may  order  fhe  same  to  be  taxed  bjr  the 
proper  officer  of  the  ooturt ;  and  the  like  execntion  may  be 
had  for  the  same  as  if  such  costs  had  been  reoorered  apoa 
a  judgment  of  record  of  the  said  court/' 

On  the  25th  January,  1840,  an  award  was  made  by  one 
uf  the  assistant  tithe-commissioners,  under  the  statute. 
The  award  recited  the  proceedings  in  the  suit  in  which 
Ward  was  plaintiff,  and  John  Butler  Pomfiret,  VirgU  Pom. 
finet,  and  Walter  Elphicke  defendants,  and  that, ''  by  reuon 
of  snch  suit,  and  of  the  disputes  and  differences  whidi  had 
arisen  and  then  existed  between  the  said  vicar  and  the 
bosdownen  of  the  said  parish  as  to  the  validity  of  the  said 
several  moduses^  the  making  of  the  award  had  been  hin- 
dered.'' It  then  proceeded  as  follows : — ^*  Now  know  ye 
that  I,  the  said  J.  H.  Herbert,  having  given  public  notice^ 
aooording  to  the  provisions  of  tiie  said  act,  of  my  intention 
to  hear  and  determine  the  questions  raised  in  the  said  suit 
as  to  the  validity  of  the  said  several  moduses,  and  all  other 
mmtten  in  difference  whereby  the  making  of  audi  award 
by  me  should  or  might  be  in  any  wise  hindered,  and  hating 
pursuant  to  such  notice,  met  the  several  parties  interested 
at  tiie  Court  Hall  in  Tenterden  on  the  8th  and  9th  Oc- 
tober now  last  past,  and  having  heard,  examined,  and  con- 
sidered the  allegations,  proofs^  and  witnesses  made  and 
produced  before  me  by  the  respective  parties,  do  makethu 
my  dedsion  of  and  concerning  the  premises,  that  is  to  say: 
I  do  find,  adjudge,  and  deteroaine  fhat  there  is  payabk  to 
the  vicar  of  the  said  parish  for  the  time  being,  by  the  oocn* 
fliers  of  the  said  lands  called  mar»hland9,  a  modus  or  cns- 
Jbamwcf  payment  of  8rf.  foir  every  aere^  and  a  proportionate 
sum^for  any  quantity  less  than  an  atere  of  fhe  said  laudt 
cfldledmarshlands,  by  equal  half-yearly  payments,  at  Lady- 
day  and  Michaeknas-Day,  or  as  soon  after  as  lawfhlly  de- 
manded, for  and  in  lien  of  and  in  full  satisfiiction  for  aD 
and  all  manner  of  tithes,  except  the  tithes  of  com,  hay, 
and  wood,  arising  and  accruing  upon  the  said  lands  called 
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marahlands :  And  I  do  further  find,  adjudge,  and  determine        1S42. 
tliat  there  is  no  certain  or  defined  boundary  line  separating    shoobbimb 
the  said  lands  called  tgpUmdi  from  the  said  lands  called  o- 

townlands ;  and,  by  reason  of  such  uncertainty  in  the  bound-  ^^  defined 

aries  of  the  said  lands,  the  said  moduses  which  are  alleged  boundary  sepa- 
rating ftpltuidt 

to  be  SO  payable  as  aforesaid  in  lieu  of  the  vicarial  tithes  ftomtownUmdt. 


of  the  said  lands  respectively  called  uplands  and  townlands, 

are  altogether  void  and  invalid:  And,  lastly,  I  do  hereby  vicarentiUed 

find,  adjudge,  and  determine  that  the  vicar  of  the  said  ^J||^|  ^^* 

parish  for  the  time  being  \a  entitled  to  render  of  all  and  all 

manner  of  tithes,  except  the  tithes  of  com,  hay,  and  wood, 

arising  and  accruing  upon  all  the  lands  of  the  said  parish 

except  the  aforesaid  lands  called  tnarAUtnds/^ 


A  great  number  of  actions  were  brought  by  the.ownera  Actions  com- 
of  uplands  and  townlands  against  the  vicar,  and  by  the 
vicar  against  certain  of  the  owners,  by  way  of  appeal  from 
the  above  decision.  In  February,  1841,  issues  were  settled 
by  rule  of  court,  in  three  of  the  causes — ^in  Shoobridge  v. 
Ward,  as  to  igifand!^— in  WM  v.  Wordy  as  to  townlands — 
and  in  Neal  v.  Ward,  as  to  uplands  and  townlands :  it  was, 
however,  ultimately  arranged,  under  a  judge's  order,  that 
Shoobridge  v»  Ward  and  Wdd  v.  Ward  only  should  be  tried, 
and  that  verdicts  should  be  entered  in  all  the  other  actions 
according  to  the  decision  in  these  two. 

The  declaration  in  Shoobridge  v.  Ward  stated,  that  there-  issue  in  shoo- 
tofore,  to  wit,  on  the  1st  October,  1889,  a  certain  discourse    "  ^^  ^* 
was  had  and  moved  by  and  between  the  plaintiff  and  the* 
defendant,  wherein  a  certain  question  then  arose,  whether, 
fipom  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there  had  been  and  there  was  within  the  parish  of 
Tenterden,  in  the  county  aforesaid,  a  certain  known  por- 
tion  of  the  said  parish  consisting  of  lands  called  tqflands^i 
and  whether,.from  time  whereof  the  memory  of  man  is  not> 
to  the  contrary,  down  to  the  time  when  the  vicarage  of  the 
said  parish  was  created  and  endowed,  there  was  paid  and 
payable,  and  of  right  ought  to  be  paid  and  payable  to  the . 
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1342.        rector  of  the  said  parish  for  the  time  being  by  the  coca* 
SHooBmiDoB    P^®'*  ^  ^®  *^  lands  called  uplands,  by  equal  half-yeaii? 
Ward        I^iyments,  at  Lady«Day  and  Midiaehnas-Day  in  eveiy  year, 
or  so  soon  after  as  lawfully  demanded,  the  district  modus, 
or  customary  payment  of  4tf .  for  CTery  acre  of  such  lands 
occupied  by  such  occupiers,  the  homestead  and  garden  (if 
any)  being  included  in  such  acreage,  for  and  in  lien  of  and 
in  fiill  satis£Bu^on  of  all  tithes  due  or  alleged  to  be  due, 
except  of  com  and  hay,  and  whether,  from  the  time  when 
the  said  yicarage  was  created  and  endowed,  the  said  dis- 
trict modus  or  customary  payment  became,  and  ever  since 
has  been  and  now  is,  due  and  payable  in  like  manner  to 
the  vicar  of  the  said  parish  for  the  time  being;  and  in  that 
disoourse  the  plaintiff  then  and  there  asserted  and  affirmed, 
that,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  had  been  and  there  was  a  certain  known 
portion  of  the  said  parish  consii<i^ng  of  lands  called  tplsadk, 
and  that,  from  tame  whereof  the  memory  of  man  is  not  to 
the  contrary,  down  to  the  time  when  the  said  vicarage  €l 
the  parish  of  Tenterden  was  created  and  endowed,  there 
was  paid  and  payable,  and  of  right  ought  to  be  paid  and 
payable,  to  the  rector  of  the  said  pariah  for  the  time  being, 
by  the  occupiers  of  the  said  lands  called  tpUiub,  by  equal 
half-yearly  payments,  at  Lady-Day  and  Michaehnaa-Day 
in  every  year,  or  as  soon  after  as  lawfully  demanded,  the 
district  modus  or  customary  payment  of  4d.  for  every  acre 
of  such  lands  occupied  by  such  occupiers,  the  homestead  and- 
garden  (if  any)  being  indnded  in  such  acreage,  for  and  in 
Ken  of  and  in  full  satisfaction  for  all  tithes  due  or  allied 
to  be  due,  except  of  com  and  hay;  and  that,  from  the  time 
when  the  said  vicarage  was  created  and  endowed,  the  said 
district  modus  or  customary  yearly  payment  became  and 
ever  since  has  been  and  now  is  due  and  payable  in  Kke. 
manner  to  the  vicar  of  the  said  parish  for  the  time  bong: 
which  assertion  and  affirmation  of  the  plaintiff  the  defend- 
ant then  contradicted  and  denied,  and  then  asserted  and 
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aflSrmed  the  oontmry  thereof:  and  thereupon,  afterwards,        1842: 
to  wit,  on  the  day  and  year  aforesaid,  in  consideration  that    shoobridgk 
the  plaintiff,  at  the  request  of  the  defendant,  had  then  paid  ^' 

to  the  defendant  the  sum  of  5/.  of  lawful  money  of  Qreat 
Britain,  he  the  defendant  promised  the  plaintiff  to  pay  him 
the  sum  of  10/.  of  like  lawful  money,  if  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary  there  had  been 
and  there  was  within  the  said  parish  a  certain  known  por« 
tion  of  the  said  parish  consisting  of  lands  called  uplands, 
and  if  firom  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  down  to  the  time  when  the  said  vicarage  of  the 
said  parish  of  Tenterden  was  created  and  endowed,  there 
iras  paid  and  payable,  and  of  right  ought  to  be  paid  and 
payable,  to  the  rector  of  the  said  parish  for  the  time  being 
by  the  occupiers  of  the  said  lands  called  t^i^attds,  by  equal 
half-yearly  payments,  at  Lady-Day  and  Midiaelmas-Day 
in  every  year,  or  as  soon  -"^r  as  lawfully  demanded,  the 
district  modus  or  custoL.ary  payment  of  4tf .  for  erery  acre 
of  such  lands  occupied  by  such  occupiers  as  aforesaid,  the 
homestead  and  garden  (if  any)  being  included  in  such 
aaeage,  for  and  in  lieu  of  and  in  fiill  satisfaction  of  all 
tithes  due  or  alleged  to  be  due,  except  of  corn  and  hay, 
and  if  from  the  time  when  the  said  vicarage  was  created 
and  endowed  the  said  district  modus  or  customary  yearly 
payment  became  and  ever  since  has  been  and  now  is 
due  and' payable  in  like  manner  to  the  vicar  of  the  said 
parish  for  the  time  being :  and  the  plaintiff  in  fact  said, 
that,  firom  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  there  has  been  and  is  within  the  said  parish 
a  certain  known  portion  of  the  said  parish  consisting  of 
lands  called  uplands,  and  that,  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  down  to  the  time  when 
the  said  vicarage  of  the  said  parish  of  Tenterden  was  created 
and  endowed,  there  was  paid  ajid  payable,  and  of  right 
ought  to  be  paid  and  payable,  to  the  rector  of  the  said 
parish  for  the  tinae  being  by  the  occupiers  of  the  said  land* 
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1842.  called  vplanda,  by  equal  half-yearly  payments^  at  Lady-Day 
Shoobudos  '^^  Michaelmas-Day  in  every  year,  or  as  soon  after  ts 
lawfully  demanded^  the  district  modus  or  customary  pay- 
ment of  Ad.  for  every  acre  of  snch  lands  occupied  by  such 
occupiers  as  aforesaid,  the  homestead  and  garden  (if  any) 
being  included  in  snch  acreage,  for  and  in  Uen  of  and  in 
foil  satisfieu^tion  for  all  tithes  due  or  alleged  to  be  due,  ex- 
cept of  com  and  hay,  and  that,  firom  the  time  when  the 
said  vicarage  was  created  and  endowed,  the  said  district 
modus  or  customary  yearly  payment  became  and  ever  sinoe 
has  been  and  now  is  due  and  payable  in  like  manner  to  the 
vicar  of  the  said  parish  for  the  time  being ;  whereof  the 
defendant,  on  the  day  and  year  aforesaid,  had  notice; 
whereby  he  the  defendant  then  became  liable  to  pay  and 
ought  to  have  paid  to  the  plaintiff  the  said  sum  of  KNL : 
Tet  the  defendant  had  disregarded  his  promises,  and  bad 
not  paid  any  of  the  same  monies,  or  any  part  thereof:  To 
the  damage  of  the  plaintiff,  and  therefore  he  brings  Biiit> 

Plea.  Plea-*-that,  firom  time  whereof  the  memory  of  man  is 

not  to  the  contrary,  there  has  not  been  nor  is  tliere  witUn 
the  said  parish  a  certain  known  portion  of  the  said  pariah 
consistuig  of  lands  called  uplands,  nor,  firom  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  down  to  the  tims 
when  the  said  vicarage  of  the  said  parish  of  Tenterden  wis 
created  and  endowed,  was  there  paid  and  payable,  nor  of 
right  ought  there  to  be  paid  and  payable,  to  the  redtot  of 
the  said  parish  for  the  time  beilig  by  the  occupiers  of  the 
said  lands  called  upbmda,  by  equal  half-yearly  paym«its,  at 
Lady-Day  and  Mtchaelmas-Day  in  every  year,  or  as  soon 
after  as  lawfolly  demanded,  the  district  modus  or  custom- 
ary payment  of  4rf.  for  every  acre  of  sudi  lands  occupied 
by  such  occupiers,  the  homestead  and  garden  (if  any)  being 
included  in  such  acreage,  for  and  in  Heu  of  and  in  fidl 
satisfiactioBf  for  all  tithes  due  or  alleged  to  be  due,  except 
of  com  and  hay;  nor  finnn  the  time  when  the  said  vicsr* 
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age  was  created  and  endowed  did  the  said  district  modus        iS42. 
or  customary  yearly  payment  become^  nor  hath  it  ever    g^^^^' 
since  been^  nor  is  it  now  due  and  payable  in  like  manner  v. 

to  the  yicar  of  the  said  parish  for  the  time  beings  in  manner 
and  form  as  the  plaintiff  hath  above  in  the  said  declaration 
in  that  behalf  alleged — concluding  to  the  country.  Issue 
thereon. 

In  Weld  y.  Ward  the  issue  was  the  same  as  the  above^  issue  in  Weid 
substituting  ''  townlands  "  for  ''  uplands/'  and  6rf.  as  the  '''  ^'^ 
modus  instead  of  4tf.  per  acre. 

The  issues  were  tried  before  Lord  Denman^  C.  J.j  at  the 
last  Spring  Assizes  for  the  county  of  Kent.  A  great  num^ 
ber  of  witnesses  were  called  on  the  part  of  the  plaintiff, 
nrho  proved  that  the  parish  of  Tenterden  contained  three 
deaoriptions  of  land,  viz.  uplands,  townlands,  and  marsh- 
lands ;  that  tithes  in  kind  had  never  been  rendered  to  the 
vicar,  but,  in  lieu  thereof,  a  modua  or  customary  payment 
of  4d,  an  acre  for  uplands,  6d,  an  acre  for  townlands,  and 
Sd.  an  acre  for  marshlands ;  and  that  there  was  a  natural 
boundary  distinguishing  the  marshlands  firom  the  rest  of 
the  parish — a  difference  in  the  level,  and  also  in  the  cha- 
racter of  the  soil  and  herbage.  These  witnesses,  however, 
failed  in  proving  that  there  was  any  certain  known  bound- 
ary  between  the  uplands  and  townlands,  though  some  of 
them  professed  to  be  able  to  distinguish  between  them  in 
each  individual  case.  With  respect  to  the  lands  in  the 
occupation  of  the  plaintiff  Shoobridge,  there  was  no  doubt ; 
part  was  marshland,  the  rest  upland. 

One  Exall,  who  had  been  since  the  year  1826  vestry  Ezairs  evt- 
clerk  of  the  parish  of  Tenterden,  and  was  now  clerk  to  the  ^^"^' 
guardians  of  the  Tenterden  Union,  stated,  that  in  1828,  he, 
in  pursuance  of  instructions  from  the  then  vicar,  prepared 
a  book  for  the  collection  of  the  vicarial  tithes,  containing 
the  name  of  the  several  occupiers,  the  quantity  and  descrip- 
tion of  land  held  by  each,  and  the  amount  of  charge  at  4^., 
6d.g  and  Sd.  an  acre  respectively ;  that  he  prepared  a  simi- 

VOL.  IV.  Q  Q 


594 


IN  THE  COMMON  PLBAS, 


1842. 
Shoobridoe 

V. 

Ward. 


Receipts. 


Assessment  of 
the  vicar  in 
1719,  and  ap- 
peal. 


Ar^ment  for 
defendant. 


lat  book  in  182d ;  that  he  collected  the  Ticar's  tkhea  m 
those  years  according  to  those  books ;  and  that  the  books 
were  prepared  from  verbal  instructions  received  from  tbe 
vicar,  from  papers  by  which  the  collection  bad  formerlj 
been  made,  and  from  the  rate-books  of  the  parish.  He 
was,  however,  unable  to  point  out  any  boundary  between 
the  uplands  and  the  townlands. 

A  great  number  of  receipts  were  also  put  in,  commenc- 
ing 80  far  back  as  the  year  1685,  and  continned  down  to 
the  year  1829,  purporting  to  have  been  given  by  soeees- 
sive  vicars  to  occnpiers  of  lands  in  the  parisk  for  half- 
yearly  or  yearly  payments  in  lieu  of  vicarial  tithes. 

It  was  also  proved,  by  the  prodnction  of  one  of  the 
parish  books,  that,  in  the  year  1719,  the  pariah  ^Coen 
had  assessed  the  then  vicar,  the  Rev.  Robert  Turner,  intiie 
sum  of  40/.  per  annnm  in  respect  of ''  an  annnal  cnstomeof 
4id.  per  acre  for  y*  nplands,  6d.  per  acre  for  lands  csUed 
townlands,  and  Sd,  per  acve  for  marshlands,  in  Uea  of  smaH 
tythes  within  y*  parish  of  Tenterden,  paid  personally  to 
him  y*  said  Bobert  Tnmer  as  vicar  /'  that,  upon  apped 
by  the  vicar  against  this  assessment,  the  sesnons  adjudged, 
"  that  the  said  Bobert  Turner  is  not  chargeable,  vdA 
ordered  that  the  same  be  abated.'' 

No  witnesses  were  called  on  the  part  of  the  defendant; 
but  it  was  contended,  that,  in  order  to  sustain  the  issue, 
the  plaintiff  was  bound  to  shew  that  there  was  a  cerfiwi 
known  portion  of  the  parish  consisting  of  lands  called  up- 
lands, in  respect  of  which  there  had  immemoirially  been 
paid  a  district  modus  or  annnal  payment  of  4d,  an  sere, 
that  is,  that  tiie  plaintiff  was  bound  to  shew  a  preeme  no 
(ueertcaned  boundary  between  that  portion  of  the  pandi 
which  was  upland  and  liable  to  the  payment  of  4d.  an  sac, 
and  that  portion  which  was  townland  and  liable  to  the 
payment  of  6d,  an  acre,  and  that  it  was  not  enough  to 
shew  that  the  land  occupied  by  the  plaintiff  was  of  tie 
former  description. 
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On  the  other  hand,  it  was  inBisted  that  the  mieaning  of        1842. 
the  issne  was  not  so  limited ;  but  that  it  was  enough  if  the    shoobridob 
jury  were  satisfied,  from  the  evidence  laid  before  th^m,  that  «'• 

there  were  parts  of  the  parish  known  by  the  name  of  up-  Argument  for 
lands,  and  which  had  immemorially  paid  a  modus  of  4rf.  p**>°^^' 
an  acre;  and  that  the  plaintiff's  case  could  not  be  said  to 
have  failed  because  the  limit  or  boundary  could  not  be 
traced  with  such  a  degree  of  certainty  and  accuracy  as  to 
leave  no  doubt  as  to  the  position  of  any  portion  of  the 
pariah — especially  as  it  had  been  proved  beyond  doubt  that 
the  lands  in  the  occupation  of  the  plaintiff  were  exclusively 
within  the  particular  districts  known  respectively  by  the 
names  of  uplands  and  marshlands. 

His  lordship  summed  up  the  case  to  the  juiy  in  substance  Summing  up. 
aa  follows : — ^The  question  presented  for  your  consideration 
is  twofold — first,  whether  there  is  a  certain  known  portion 
ot  the  parish  of  Tenterden  subject  to  the  payment  of  46f. 
an  acxe  to  the  viciur — ^secondly,  whether  that  modus  exists. 
With  regard  to  the  latter  point,  there  is  little  room  for 
doubt  upon  the  evidence  that  has  been  laid  before  you. 
But,  f»  to  the  first  poii^t,  it  seems  to  me  to  be  impossible 
for  you  to  say  that  the  plaintiff  has  succeeded  in  shewing 
that  the  vpUmda  form  any  certain  tmown  district  within  the 
parish.  The  question  is  not  between  the  marshlands  and 
uplands,  for,  they  distiziguish  themselves  by  nature;  a  sur- 
veyor looking  at  the  soil  would  know  the  one  firom  the 
other,  or,  at  all  events,  geologists  woxdd  be  able  at  once  to 
decide  the  question— there  is  a  marked  natural  distinction 
between  them.  Here,  however,  the  uplands  in  question 
are  the  inlands  that  pay  M.  an  acre.  The  whole  of  the 
pariah  that  is  not  marshland  is  described  as  upland,  but  a 
particular  district  or  portion  of  the  uplands  are  called 
toumlands;  and  the  difficulty  is,  to  disti4guish  between 
that  portion  of  the  uplands  which  pays  the  modus  of  4d. 
an  acre,  and  that  other  portion  (the  townlands)  which  pays 
&d.     It  appears  to  me  that  there  is  an  utter  failure  of  all 
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1842.        attempt  to  distinguish  by  natural  qualities  one  portion  of 
"^^      the  uplands  from  the  other  portion,  even  from  the  accident 

Shoobridgb  ■■■■*. 

V.  of  situation ;  for,  as  to  what  we  have  heard  of  *'  accommo- 

dation lands/'  I  cannot  conceive  anything  more  vague  and 
less  capable  of  forming  a  rule  for  ascertaining  what  should 
be  called  townlands.  I  can  discover  no  means  of  making 
this  distinction,  except  by  drawing  some  boundary  line. 
If  you  are  satisfied  that  there  is  no  boundary  line  that  can 
be  found  (that  is,  by  facts,  and  not  by  speculation),  I  know 
not  how  it  is  possible  for  you  to  say  that  you  have  disco- 
vered a  certain  known  district  called  the  ''uplands"  paying 
the  modus  of  4£f.  an  acre.  With  respect  to  Exall's  evidence; 
what  means  of  information  has  he  upon  this  subject 
which  he  did  not  possess  in  the  years  1828  and  1829?  yet, 
in  those  years,  when  he  was  employed  to  collect  for  the 
then  vicar,  when  it  was  his  duty  to  ascertain  the  boundarr 
perfectly,  and  to  receive  payments  for  the  lands  according 
as  they  lay  within  the  one  district  or  the  other,  there  was, 
it  seems,  a  doubt  as  to  two  hundred  acres,  it  being  impos- 
sible to  decide  with  any  reasonable  degree  of  certainty 
whether  they  properly  belonged  to  the  one  district  or  the 
other.  And  the  evidence  of  the  surveyors  does  not  tend 
to  remove  the  doubt.  It  might  be  a  question,  under  par- 
ticular circumstances,  whether  there  is  not  enough  ascer- 
tained to  fix  individuals  in  the  exempted  district;  but  that 
is  not  the  question  here ;  the  question  submitted  to  yon, 
is,  whether  there  is  a  certain  known  portion  of  Tenterden 
parish  called  the  uplands,  which  pays  a  modus  of  Ad.  an 
acre.  I  am  at  a  loss  to  find  the  evidence  that  proves  that 
fo  you.  I  do  not  see  how,  upon  any  reasonable  construc- 
tion of  those  words -—a  certain  known  portion  of  the  parish, 
bearing  a  certain  name,  and  liable  to  a  certain  payment-— 
it  is  possible  to  answer  that  question  in  the  afiirmative. 

The  jury  returned  a  verdict  for  the  defendant :  and  the 
like  verdict  was  taken,  by  consent,  in  the  case  of  Wdd  v. 
Ward. 
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Wilde,  Serjeant^  in  Easter  Tenn  last,  obtained  a  rule        1842. 
nisi  in  each  case  for  a  new  trial,  on  the  grounds  of  mis-    g^^^^'J^, 
direction  and  that  the  verdict  was  against  evidence. — He  ^' 

Ward. 

submitted  that  the  whole  effect  of  the  issue  had  been  mis- 
understood :  it  was  not  to  try  the  boundaries,  which  would 
be  the  duty  of  the  tithe  commissioner,  but  simply  to  ascer- 
tain whether  there  were  certain  known  portions  of  the 
parish  for  which  certain  rates  of  payment  had  from  time 
immemorial  been  paid  in  lieu  of  vicarial  tithes.  He  cited 
Maddison  v.  Nuitall,  8  M.  &  P.  544,  6  Biug.  226. 

Bong)as  and  Stephen,  Serjeants,  in  Trinity  Term,  shewed 
cause. — ^The  question  was  properly  left  to  the  jury :  they 
were  told,  in  substance,  that  it  was  incumbent  on  the 
plaintiff  to  shew  by  distinct  evidence  that  there  was  a  dis- 
trict or  tract  of  land  in  the  parish  that  was  known  as  town- 
land,  as  contradistinguished  from  the  rest  of  the  uplands. 
[CoUman,  J. — ^The  claim  being  for  an  acreage,  is  it  neces- 
sary that  the  evidence  should  be  so  precise  ?]     A  district 
modus  can  never  be  established  whilst  there  exists  a  doubt 
as  to  any  part  of  the  lands  to  which  it  applies.     In  the 
case  of  a  parochial  modus,  it  cannot  be  material  to  shew 
the  boundaries  of  the  parish :  but  the  case  of  a  district, 
fiurm,  or  estate  modus  is  different :  it  is  the  nature  of  such 
a  claim  to  withdraw  from  the  whole  parish  a  certain  por- 
tion; and  if  such  a  modus  be  set  up  against  the  clergy- 
man's right  to  tithe,  it  must  be  established  against  him  by 
dear  and  unequivocal  proof:  he  is  not  to  be  left  in  doubt 
as  to  the  particular  land  to  which  the  modus  applies.     In 
Scott  V.  AUgood,  4  Owillim's  Tithe  Cases,  1869,  Eyre,  C.  B., 
says:  <*This  is  not  a  parochial  modus,  nor  anything  like  it. 
It  is  essential,  when  this  sort  of  modus  is  established,  that 
the  rector  should  know  what  are  the  particular  lands 
covered  by  it.     He  will  not  know  where  to  resort  even  for 
the  payment  of  the  modus,  unless  he  knows  what  lands 
are  covered  by  it.*'      [CoUman^   3. — That  was  a  farm 


598  IN  THE  COMMON  PLBAS^ 

1842.        modus.     Matde,  J. — Is  there  any  authority  to  shew  that 
Shoobhidoe    ^  ?^^  setting  up  a  modus  of  this  kind  is  bound  to  prove 
V.  a  precisely  defined  boundary  as  to  the  whole  district?]  In 

PFood  V.  Wray,  2  Eagle  &  Younge,  436,  3  Anstr.  836, 
moduses  being  laid  for  certain  lands,  consisting  of  a  speci- 
fied number  of  acres,  as  parcel  of  an  antient  farm  within 
the  township  of  A.,  without  giving  any  particular  descrip- 
tion of  the  lands,  or  naming  the  parcels,  or  describing  the 
boundaries,  and  without  describing  the  antient  farm,  or 
its  boundaries,  was  overruled  for  uncertainty.  Lord  Chief 
Baron  Macdonald  there  says  :  "  There  must  be  such  rea^ 
sonable  precision  in  the  description  as  would  enable  a 
sheriff  to  give  possession  of  the  closes.  Would  this  de- 
scription be  sufficient  for  that  purpose?  No  issue  conld 
be  directed  upon  this  defence.  The  issue  as  in  general  in 
the  words  or  nearly  in  the  words  of  the  answer ;  but  here 
there  is  no  description  at  all  of  the  place  covered  by  the 
modus.  There  is  nothing,  therefore,  to  try  by  an  issue. 
Where  there  is  an  inaccuracy  in  the  answer  in  describing 
the  defence,  an  indorsement  on  the  postea  may  remedy 
the  error :  here  the  description  is  totally  wanting;  an  in- 
dorsement therefore  could  not  assist  the  case/'  So,  in 
Croft  V.  Ayer,  3  Eagle  ft  Younge,  1361,  4  Wood's  Deer. 
361,  Owill.  1325,  it  is  laid  down,  that,  where  moduses  are 
alleged  to  be  payable  for  several  distinct  species  of  hnds, 
the  lands  should  be  clearly  and  distinctly  described  in  the 
answer,  or  the  court  cannot  direct  issues.  And  in  GtiS- 
brand  v.  Scotson,  3  Eagle  &  Younge,  889,  4  Pric^  867, 
1  Wils.  Exch.  Rep.  113,  1  Dan.  27,  it  was  held  that  a 
tnodus  cannot  be  pleaded  as  covering  a  certain  demesne  of 
which  the  farm  for  which  the  tithes  are  demanded  is  par- 
cel, unless  the  metes  and  bounds  of  the  demesne  or  of  the 
farm  be  set  out  or  distinguished ;  and  that,  though  kas 
strictness  is  required  in  an  answer  than  in  a  bill  by  whieh 
a  farm  modus  is  set  up,  yet  the  lands  covered  by  the 
modus  must  be  so  described  that  they  may  be  known  with 
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ceetainty.    Lord  Chief  Baron  BicliardB  there  s^id :  '^  The        1842. 
defendant  has  set  np  a  modus  by  way  of  defence  to  thia    shoobridok 
IhU  for  tithes^  of  40^.  a  year,  said  to  be  payable  for  certain  ». 

demesne  lands  called  Astley  Hall  Demesne,  of  which  the 
defendant's  farm  is  stated  to  form  a  part.  In  support  of 
the  modus  there  was  certainly  much  evidence  offered  of 
the  payment  of  itj  and  of  non^peroeption  of  tithes  in  kind, 
for  a  great  length  of  time,  though  that  evidence  applied 
sometimes  to  the  whole  estate,  and  sometimes  to  this  £urm 
only.  An  objection  was  taken  to  the  manner  in  which  the 
modus  is  pleaded ;  and  certainly,  it  being  stated  to  be  ap- 
plicable to  the  general  estate,  and  not  to  this  particular 
fiurm,  there  ought  to  have  been  some  more  intelligible  de- 
scription given  of  the  property  to  which  the  modus  is  ap- 
plieable.  If  it  had  applied  to  this  farm  only,  the  descrip- 
tion of  it  would  have  been  sufficient;  but  it  goes  much 
beyond  that,  for  it  is  said  to  iqpply  to  the  whole  of  Astley 
Hall  Demesne;  and,  with  respect  to  that,  there  is  no 
statement  of  metes  and  bounds  of  any  kind,  or  anything 
to  shew  the  clergyman  the  situation  and  extent  of  the 
place  claiming  the  protection  of  the  modus.  If,  therefore, 
it  be  applicable  to  a  larger  estate,  the  description  of  the 
part  claiming  under  the  exemption  of  the  whole  is  not 
sufficient ;  for,  notwithstanding  so  much  exactness  of  de- 
scription is  not  necessary  in  an  answer  as  would  be  re- 
quired in  a  bill,  yet  it  must  necessarily  state  something  by 
way  of  description  of  the  particular  lands  claiming  to  be 
covered  by  the  modus  set  up:  but  here  there  is  nothing  of 
that  sort  stated,  and  it  is  impossible  to  apply  the  evidence 
so  as  to  supply  that  deficiency.  The  short  objection  is, 
that  you  cannot  plead  a  modus  as  covering  a  certain  dis- 
trict, not  described  by  its  metes  and  bounds,  and  then  say 
that  the  defendant's  lands,  which  are  also  not  described  by 
metes  and  bounds,  are  part  of  such  district/'  In  Rudd  v. 
Gbwiptoii,  1  Yonnge,  173,  the  defendants,  who  had  pleaded 
certain  farm  moduses,  in  lieu  of  the  tithes  of  their  respec- 
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1842.  tive  farms^  proved,  by  a  aeries  of  terrien  and  vican*  le- 
SuooBKiDOB  ^P^'  ^®  payment  and  acceptance  for  abont  a  centviy 
back  of  the  several  sums  alleged  by  them  to  be  modoaes, 
in  satisfaction  of  the  tithes  of  lands  called  in  the  terriers  and 
receipts  by  the  same  names  as  the  finrms  of  the  defendants; 
and  also  proved  that  tithes  in  kind  had  never  been  paid  or 
demanded  for  such  lands :  bnt,  the  defendants  not  having 
by  their  answers,  nor  by  evidence,  distinctly  described  and 
ascertained  the  boundaries  of  their  respective  fiinna,  it  was 
held  that  the  defence  of  modus  could  not  be  snppwted. 
With  respect  to  the  case  of  Rudd  v.  Wright,  1  Tonnge,  147, 
which  will  probably  be  relied  on  for  the  plaintiff,  the  result 
of  it  is,  that  the  judge  in  Equity  will  not  overrule  a  modus 
on  account  of  a  slight  inaccuracy  not  involving  the  land  of 
the  party  before  him,  but  will,  if  required,  send  it  to  a 
jury  to  resolve  the  doubt.  The  modus  being  in  the  nature 
of  an  exception,  he  who  sets  it  up  must  prove  it  as  alleged. 
lErtkine,  J. — ^Do  you  contend  that  the  whole  district  must 
lose  the  benefit  of  the  modus,  because  there  is  a  fidlure  of 
proof  as  to  a  small  portion  of  it  ?]  It  is  not  necessary  to 
urge  the  ailment  to  that  extent :  it  is  enough  to  ssy, 
that,  upon  this  issue,  the  plaintiff  was  bound  to  shew  that 
there  was  a  substantially  ascertained  boundary,  or  a  eer* 
torn  known  guantiiy  comprised  within  the  district.  In 
Maddisan  v.  NMaU,  8  M.  &  P.  544,  6  Bing.  226,  the  ques- 
tion of  boundary  was  treated  as  a  question  fiur  the  jury. 
It  must  be  borne  in  mind  here  that  this  is  not  a  question 
between  the  vicar  and  a  particular  occupier,  but  between 
the  vicar  and  all  the  occupiers  of  the  parish :  it  is  not 
enough,  therefore,  to  shew  that  the  case  of  an  individual 
occupier  the  position  and  quality  of  whose  land  ia  ascer- 
tained, is  not  affected  by  an  uncertainty  in  the  genenl 
boundary. 


Wilde  and  Channell,  Serjeants  (A*a0iiretf  was  with  them), 
ia  support  of  the  rules. — ^The  evidence  clearly  proved  the 
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plaintiff^s  case^  and  ought  to  have  been  left  to  the  jiiry^        1842. 
instead  of  being,  as  it  was  in  effect,  withdrawn  from  them ;    shoobridgi 
the  Lord  Chief  Justice  telling  them  that  there  was  an       ^v. 

^  Ward. 

utter  failure  of  the  attempt  to  prove  that  there  was  a  cer- 
tain known  portion  of  the  parish  consisting  of  lands  called 
uplands.  The  evidence  shewed  that  successive  vicars  had 
for  more  than  a  century  received  in  lieu  of  tithes  4^.,  6d., 
and  Sd,  an  acre,  for  uplands,  townlands,  and  marshlands; 
and  specific  lands  were  pointed  out  by  the  several  witnesses 
as  uplands.  The  argument  on  the  part  of  the  defendant, 
is,  that,  in  the  absence  of  proof  of  a  defined  boimdary 
between  the  uplands  paying  44.  an  acre  and  the  town- 
lands,  the  plaintiff  has  failed  to  prove  that  there  is  any 
known  portion  of  the  parish  passing  under  the  denomina- 
tion of  uplands.  If  this  argument  were  correct,  it  would 
foUow  that  a  failure  of  proof  as  to  a  single  acre  would  de- 
stroy the  modus  altogether.  In  Maddison  v.  NtUtaU,  8  M. 
&  P.  544,  6  Bing.  226,  the  defendant,  to  an  action  of  debt 
for  not  setting  out  tithes  of  hay,  pleaded  an  antient  modus 
or  customary  payment  of  2rf.  per  acre  for  every  acre  of  mea- 
dow land  lying  in  a  division  of  the  parish  called  the  higher 
side  of  the  parish,  and  \d.  per  acre  for  every  acre  of  meadow 
fying  in  the  division  of  the  parish  called  the  lower  side,  and 
averred  that  the  locus  in  quo  was  in  the  higher  side.  At 
the  trial,  contradictory  evidence  was  given  as  to  the  bound- 
ary line  between  the  higher  and  lower  sides  of  the  pariahf 
as  it  had  occasionally  been  varied  by  the  removal  of  old 
fences  and  by  new  indosures :  but  it  was  proved  that  the 
dose  firom  which  the  plaintiff  claimed  to  take  the  tithes  in 
question  was  within  the  higher  division :  and  a  verdict  was 
found  for  the  defendant.  Upon  a  motion  for  a  new  trial' 
oil  the  ground,  amongst  others,  that  the  defendant  had 
failed  to  prove  the  precise  boundary  between  the  two  divi- 
sions, Tindal,  C.  J.,  said :  ''  Whether  or  not  those  divisions 
had  been  established  was  a  question  expressly  for  the  jury. 
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1842.        Evidenoe  was  adduced  to  shew  tJut  the  division  iu  wUch 
Shoobbidos    ^^  defendant's  close  was  situate  had  for  a  length  of  time 
V*  been  designated  as  being  within  the  higher  side  or  diiisioii. 

Bereral  of  the  parish  rates  were  produced,  in  which  the 
higher  and  lower  diyidons  were  expressly  menticHied,  sad 
these  were  also  submitted  to  the  observation  of  thejmy. 
It  appeared  that  of  late  years  there  had  been  indosam 
made  and  fences  set  up  in  the  exact  line  of  the  old  bound- 
ary,  and  that  in  some  instances  closes  had  been  changed 
from  the  higher  to  the  \owet  division;  but  that  was  no 
reason  for  destroying  the  modus.  Still,  however,  the  ques- 
tions for  the  jury  were,  whether  they  were  satisiied  that 
there  was  a  higher  division  of  the  parish  to  which  tiie 
modus  sought  to  be  established  by  the  defendant  applied, 
and  whether  such  usage  could  be  defeated  by  the  mere  al- 
teration of  fences ;  and  it  was  proved  beyond  a  doubt  that 
the  close  in  question  was  on  the  higher  side,  or  within  tiie 
higher  division  of  the  parish.  If,  therefore,  this  cause  were 
to  go  down  again,  I  do  not  think  that  it  conld  be  left  to 
the  jury  in  any  other  terms  as  far  as  regards  this  ques- 
tion :  and  I  am  not  prepared  to  say  that  I  am  dissatisfied 
with  their  verdict.''  That  case  is  a  strong  authority  for  the 
plaintiff:  the  difficulty  of  proving  the  precise  boundaiy 
line  was  held  to  be  immaterial,  there  being  no  doubt  u  to 
the  defendant's  land.  None  of  the  cases  cited  for  the  de- 
fendant tend  to  sustain  the  proposition  that  the  validity  of 
an  acreage  modus  can  be  at  all  affected  by  tiie  party's  in- 
ability to  prove  with  perfect  accuracy  the  boxmdary  line  of 
the  district  over  which  it  extends,  or  whether  some  other 
person's  land  is  or  is  not  comprised  within  it.  And  IbM 
V.  Wright^  1  Tounge,  147,  is  an  authority  to  the  oontraiy. 
There,  in  a  suit  for  tithes,  the  defendants  alleged  that  their 
several  farms  formed  parts  of  a  district  of  land  of  con8ide^ 
able  extent,  for  which  a  district  modus  was  payable  in  lien 
of  tithes.    The  defendants  by  their  answers,  and  in  sdie- 
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dales  and  maps  annexed  thereto^  staled  and  described  tbe 
bonndaries  and  abuttals  of  the  district  of  land^  and  also  of 
their  seteral  farms  as  comprehended  within  that  district. 
Witnesses  were  examined  with  reference  to  the  botindariesj 
who  proved  the  general  accnracy  of  the  maps  annexed  to 
the  answers  of  the  defendants,  but  deposed,  that,  to  thar 
belief,  three  small  closes  of  land  (no  part  of  the  farm$  of 
any  of  the  drfendantBj  which  were  stated  by  the  maps  to  be 
within  the  district,  were  not  in  fact  within  it :  and  it  waa 
held  that  this  discrepancy  was  not  snflSdent  to  destroy  the 
modus.   In  giving  judgment.  Lord  Chief  Baron  Alexander, 
after  going  through  the  evidence  as  to  the  payment  of  the 
modus,  says :  ''  The  fitst  and  most  extensive  question  re« 
gards  a  district  called  Great  Hodsock,  contidning  about 
2260  acres.  The  farm  of  the  defendants  Wright  and  Ward, 
consisting  of  about  371  acres,  is  situated  in  this  district  j 
80  also  is  the  farm  of  the  defendant  Coupe,  consisting 
of  about  213  acres.     The  defendant  Ann  Chambers  also 
occupies  a  considerable  number  of  acres  lying  dispersed 
within  the  same  district ;  and  the  defendant  Homcastle 
also  occupies  a  very  considerable  farm,  part  of  which  is 
averred  to  be  within  the  same  district.    All  these  defend- 
ants plead  the  modus  to  which  I  have  alluded :  it  is  a  pay- 
ment of  9s.  4d,  payable  to  the  ricar  at  Lady-Day  in  lieu  of 
all  the  small  tithes  except  wool  and  lambs.     It  is  said, 
that,  when  a  farm  modus,  or  an  estate  modus,  or  a  district 
modus  is  pleaded,  the  defendant  must  shew  accurately  the 
boundaries  of  the  land,  and,  if  he  does  not,  that  his  plea 
must  fidl,  because  the  clergyman  is  entitled  to  know  on 
what  lands  his  demand  is  chained.    To  a  certain  extent 
this  is  undoubtedly  true.     In  order  to  ascertain  what  effect 
this  rule  should  have  in  the  present  instance,  I  must  state 
the  view  I  take  of  the  facts.     In  the  first  place,  the  de- 
fendan1»  interested  in  this  question  agree  in  their  several 
answers  in  giving  with  entire  distinctness  the  same  limits 
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1842.        and  boundaries  to  Great  Hodsock.    Three  witnesses  only 
Shoobkidoe    ^^^^  ^o  be  examined  as  to  these  boundaries.     Thej  de- 
scribe the  boundaries  by  reference  to  hedges^  to  bushes,  to 
banks^  and  to  the  possessions  of  particular  persons,  whidi 
are  not  laid  down  in  the  maps^  and  of  which  nothing  in  the 
evidence  gives  me  a  full  and  dear  conception.     The  three 
witnesses  are,  Hickson,  Foster,  and  Nettleship.    It  i^peara 
to  me  to  be  the  fiadr  result  of  Foster's  evidence  that  a  place 
called  Duck-pools  is  not  within  the  limits  of  Great  Hod- 
sock,  though  the  defendants  represent  it  tobe  within  that  dis* 
trict :  and  the  result  of  Nettleship's  testimony,  is,  that  he 
doubts  whether  two  closes  at  the  North  East  comer  of  the 
district,  marked  in  the  map  199  and  200,  ought  to  be  laid 
down  as  within  the  district :  they  are  so  laid  down  by  the 
defendants.     It  does  not  appear  distinctly  of  how  many 
acres  these  particular  parcels  consist ;  but  it  seems  to  me 
su£Sciently  manifest  that  they  bear  a  very  small  propor- 
tion to  the  whole  district,  which  is  composed  of  2250  acres. 
I  am  also  quite  satisfied  that  the  whole  of  Wood's  turn, 
the  whole  of  Mrs.  Chambers's  occupation,  and  that  part  of 
Homcastle's  farm  laid  down  in  the  map  as  being  within 
Great  Hodsock,  are  so  in  fact.     The  doubts,  therefore, 
which  may  be  raised  respecting  the  boundaries  of  the  dis- 
trict, do  not  directly  affect  any  land  occtqried  by  any  of  the 
defendants  in  this  cause.    The  question  whidi  I  have  put 
to  myself,  is,  whether  the  rule  that  has  been  referred  to  is 
so  unbending,  that,  when  all  the  defendants  on  th^r  oaths 
give  a  distinct  and  intelligible  account  of  the  boundaries 
and  represent  particular  boundaries  to  be  the  true  bound- 
aries of  the  district,  and  a  small  part  (the  tithes  of  which 
are  not  now  in  question)  is  withdrawn  by  one  witness,  and 
a  doubt  is  expressed  respecting  another  part  (together 
being  of  small  amount,  and  also  not  implicated  in  the  pre- 
sent question),  this  discrepancy  is  suffident  to  destroy  the 
modus  which  extends  over  so  great  a  tract  of  land.   I  have 
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no  right  to  give  entire  credit  to  Foster's  opinion,  and  to        1842. 
adopt  it  as  conclusive.    I  have  as  little  right  to  decide    shoobhido« 
Nettleship's  doubts  in  the  negative,  and  to  consider  them  «• 

as  conclusive.     K  the  law  were,  that  the  slightest  mistake 
in  the  description  of  the  boundaries  of  a  district  was  fatal 
to  a  modus,  I  should  be  bound,  upon  the  state  of  the  evi- 
dence in  this  cause,  as  it  appears  to  me,  to  have  the  opinion 
of  a  jury  as  to  the  accuracy  of  the  maps  and  the  descrip- 
tions in  the  answers.     The  evidence,  taken  altogether, 
comes  near  enough  to  the  description  given  to  entitle  the 
defendants  to  have  the  matter  ascertained  in  that  mode  of 
trial  which  is  best  calculated  for  the  purpose.     Several 
cases  have  been  cited  to  support  the  objection  founded  on 
the  supposed  inaccuracy  in  the  statement  of  the  boundaries. 
They  appear  to  be,  in  general,  cases  in  which  no  descrip- 
tion at  all  was  given  by  the  defendants.    The  language  of 
the  court  is,  that  such  a  description  must  be  given  as  would 
enable  the  sheriff  to  deliver  possession.    In  this  case  such 
a  description  is  given.    The  objection  is  of  another  kind  : 
it  is,  that,  in  describing  a  very  large  district,  some  wit- 
nesses do  not  exactly  concur  in  that  description ;  all  the 
mtnesses  agreeing  that  the  farms  in  question  are  unthin  that 
district.     It  appears  to  me  that  the  evidence  was  more 
accurate  than  was  to  be  expected,  and  that  I  have  no  right 
on  that  principle  to  overrule  this  modus.''      Applying  to 
the  cases  now  under  consideration  the  principles  there  laid 
down,  the  evidence  clearly  established  the  issues  in  favour 
of  the  plaintiffs,  and  consequently  the  direction  of  the  Lord 
Chief  Justice  was  erroneous. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court, 
^ese  were  issues  directed  by  this  Court  under  the  tithe 
commutation  act,  6  &  7  Will.  4,  c.  71,  in  which  the  ques- 
tions raised  for  the  jury  were — ^first,  whether  there  was  a 
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1842.        eertain  known  portion  of  tlie  pariah  of  Tenterden  ooDBiating 
4BIIOOBRIDOS    ^  Iftnds  called  uplanda,  and  whether  there  was  an  imme- 
V-  morial  district  modus  or  customary  payment  of  4rf.  per  acre 

in  lieu  of  vicarial  tithes  of  those  lands — and,  secondly,  a 
similar  question  as  to  lands  called  townlands,  and  a  dis- 
trict modus  or  oustooMtfy  payment  of  6dL  per  acre  in  respect 
of  those  lands.  The  jury  baring  £6und  their  verdict  on  each 
of  these  issues  for  the  defendant,  application  has  been 
made  to  us  in  both  cases  for  a  pew  trials  on  the  ground 
that  the  leaned  judge  who  tried  the  cause  misdirected 
the  jury,  and  also  that  the  verdict  was  against  the  eri- 
denee. 

These  issues  arose  out  of  a  claim  set  up  by  the  parish- 
ioners, thait  aU  the  lap^ds  in  the  parish  iiad  been  imme- 
morially  exempted  £rom  payment  <tf  vicarial  tithes  in  kind, 
and  tiiat  the  vicar  was  entitled  in  lieu  thereof  to  a  certain 
modus  or  customary  paymient  per  acre,  varying  in  amount 
according  as  each  parcel  of  lan^  belonged  to  three  known 
descriptions  of  land  wkhin  the  parish.    It  was  alleged  tfast 
the  paridi  consisted  of  two  descriptions  of  land  plainly 
distingmshable  from  each  other  by  their  position  and 
quality,  namely,  marshlands  and  uplands^  and  that  the 
marshlands  had  always  paid  a  modus  of  8d,  per  acre. 
Uiia  was  admitted  by  the  vicar,  and  so  found  by  the  tithe 
commisrioner ;  and,  as  to  that  portion  of  the  parish,  there  is 
no  dispute.    But  it  was  further  allied  by  theparishionen, 
that,  of  the  remainder  of  the  parish,  one  portion  had  been 
immemorially  known  by  the  name  of  townlands,  and  bad 
paid  6d.  per  acre  in  lieu  of  titles,  ^md  the  remaindff  bj 
the  name  of  uplands,  and  had  paid  4d.  per  acre;  both 
being  clearly  distinguishable  firom  the  marshlands  by  their 
position  and  quality,  but  not  distinguishable  firom  esch 
other  by  any  natural  mark  or  boundary;  and  it  was  ad- 
mitted that  the  extent  of  each  could  only  be  ascertained 
by  evidence  of  reputation  and  of  the  customary  payment 
immemorially  made  in  respect  of  each. 
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It  WM  under  tbese  ciroumstanceB  that  the  preseDit  imues        1842. 
were  directed ;  and  the  point  which  we  intended  should    shoobridoe 
hafe  been  submitted  to  the  jury,  and  which  we  thought  at  '^' 

the  time  the  form  of  the  issue  was  capable  of  raising,  was, 
whetiier  it  appeared  to  the  jury,  either  by  reputation  or 
other  evidence,  that  there  were  parts  of  the  parish,  either 
fying  togetlier  or  separated  from  each  other  and  insulated, 
known  by  the  name  of  townlands,  and  which  from  time 
immemoidal  had  paid  a  modus,  not  as  a  farm  modus, 
hut  a  district  modus,  of  6d,  per  ncre :  for,  if  such  shoidd 
be  the  opinion  of  the  jary,  it  appeared  to  us  that  such 
kmds  might  well  be  held  to  constitute  a  certain  known 
portion  of  the  parish,  uid  that  no  objection  could  be  made 
to  such  construction,  either  on  the  ground  of  their  being 
disjoined  from  each  other  tmd  lying  in  different  directions 
irom  the  town,  nor,  again,  beoanse  no  certain  and  definite 
Hmit  or  boundary  could  be  traced,  so  that  all  the  lands 
which  fen  within  such  Umit  or  boundary  were  to  be  con- 
ridered  as  townlands,  and  aU  which  lay  without  it  as  up* 
lands ;  for,  if,  in  Tarious  parts  of  the  pariGfli,  some  parti- 
oakr  lands  were  shewn  to  have  been  known  as  townlands 
from  the  eaorliest  time,  and  their  several  limits  to  be  as- 
signable, and  the  modus  of  6d.  per  acre  to  have  been  paid 
in  respe<$t  of  them,  it  appeared  to  us  that  they  ought  not 
to  lose  the  character  and  description  of  townlands  merely 
because  the  limit  or  boundary  of  other  lands  claiming  abo 
to  be  townlands  was  left  in  doubt  or  uncertainty.  As,  if, 
for  example,  the  claim  had  been  made  in  respect  of  five 
hundred  acres  within  the  parish,  belonging  to  different 
occupiers,  as  being  townlands,  and  the  situation  and  limits 
of  part  only  of  this  quantity  were  proved  to  the  satisfac- 
tion of  the  jury,  but,  as  to  the  other  part,  was  left  in 
doubt  and  obscurity,  we  thought,  and  still  think,  the  af- 
finnative  of  the  issue,  viz.  that  there  was  a  certain  known 
portion  of  the  parish  called  townlands,  might  properly  be 
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1842.        found  by  the  jury.    If  we  put  the  case  that  the  issue  had 
Shoobridob    ^^^^  whether  lands  were  within  a  certain  known  hamlet, 
^'  being  part  of  a  parish,  and  had  paid  a  certain  modus  per 

acre,  although  the  boundary  line  of  the  hamlet  might  in 
some  parts  be  indistinct  or  altogether  uncertain,  yet,  if 
there  were  some  lands  which  were  clearly  and  beyond  all 
contradiction  within  the  hamlet,  we  cannot  but  think  the 
jury  might  be  satisfied  of  the  fact  with  respect  to  those 
lands.  In  tact,  the  question  in  this  case  is,  not,  whether 
any  particular  man's  land  was  within  the  portion  of  the 
parish  called  townlands  (supposing  such  portion  to  exist), 
for,  that  would  be  a  question  for  the  commissioner  to  de- 
cide when  the  claim  is  made  before  him,  but,  whether 
there  is  any  such  portion  of  the  parish  at  all. 

It  appears  therefore  to  us  that  the  attention  of  the  jury 
has  not  been  called  to  the  precise  point  for  which  the  iasoe 
was  intended;  though,  undoubtedly,  the  issue  is  so  framed 
as  to  be  open  to  the  interpretation  given  to  it  by  the 
learned  judge  at  the  trial,  and  which  certainly  is  not  an 
unreasonable  interpretation.  Without  anticipating  what 
the  verdict  of  the  jury  will  be  when  the  issue  is  explained 
to  them  in  the  manner  we  have  above  expounded  it,  we 
think  the  plaintiffs  in  the  respective  causes  are  entitled  to 
have  the  opinion  of  a  jury  upon  the  issue  when  accom- 
panied with  that  explanation. 

Rule  absolute. 


HILABY  TERM,  5  VICTORIiV.  609 

1812. 

In  re  Robert  Sutherland.  -'^^<'"  %f 

mjm  Jan,  21/^. 

xHE  defendant^  being  in  the  custody  of  the  sheriff  of  a  defendant  m 
Middlesex  on  a  writ  of  capias  utlagatum  at  the  suit  of  shertff  on  a  ca- 
Stultz  and  others,  was  brought  into  court  by  the  sheriff  P'^ndtred^^oT 
in  pursuance  of  a  writ  of  habeas  corpus  cum  caus&,  and  ^^'^^  ^r  habeas 

.  .  /.    ,  .  corpus  in  order 

prayed  to  be  committed  to  the  pnson  of  this  court.  to  his  being 

committed  to 
the  prison  of 

The  Court  accordingly  directed  his  committal  to  the  '**«  ^"''• 

Fleet  Prison,  for  his  contempt  in  not  appearing  to  the 

writ  of  capias  utlagatum. 

Rule  accordingly. 


MEMORANDA. 


In  the  last  Trinity  Vacation,  Sir  John  Campbell  was  Lord  CamphcU, 
appointed  Lord  Chancellor  of  Ireland,  with  a  peerage.  friund.  *"  ° 

On  the  24th  June,  1841,  Sir  Thomas  Wilde  (the  Solicitor-  AttomeyGe. 
General)  became  Attorney-General,  which  office  he  filled  "*''*^' 
until  the  4th  of  September,  when  he  was  succeeded  by 
Sir  Frederick  Pollock. 

On  the  4th  September,  1841,  Sir  William  Webb  FoUett  Soiicitor-Ge- 
was  re-appointed  Solicitor-Oenerah 

In  Michaelmas  Vacation,  Mr.  Justice  Bosanquet  re*  Bosanquet,  j., 
signed  his  seat  as  one  of  the  Judges  of  this  Court.  reaignc  . 

VOL.  IV.  R  R 
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1842.  On  Thursday^  the  28th  Januaiy^  1842,  Cresswell  Cress- 

' — V — '      well,  Esq.,  of  the  Inner  Temple,  one  of  Her  Majesty's 

appointed.    '     Counsel  learned  in  the  Law,  was  called  to  the  degree  of 

the  Coif — appearing  at  the  Bar  of  the  Court  and  counting 
in  a  writ  of  dower  nnde  nihil  habet.  He  gare  rings 
with  the  motto  ''  Leges  juraqne.''  He  immediately  after- 
wards took  the  oaths  as  Judge,  and  his  seat  on  tbe 
Bench. 

He  subsequently  received  the  honor  of  knighthood. 


END   OF    HILARY   TERM. 
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HILARY  VACATION,  5  VICTORIA. 


Thf  JudgBB  prmtmt  at  tk»  vtoyiiwKirt 

LORD  DBKMAN.  C  J.,  PARKE,  B.,  PATTESON,  J.,  ALDERSoW,  B.. 
WILLIAMS,  J..  GURNEY,  B..  COLERIDGE,  J.,  ahd  ROLPE.  B. 


1842. 

FiLBEY  V.  LaWFORD.  Tuesday^ 

TFeb.  15M. 
HE  plaintiff  accepted  two  bills  drawn  upon  him  by  the  The  pUimiff 

defendant  for  value.    Before  they  arrived  at  maturity^  the  bUh^drawn  ** 
plaintiff  being  nnable  to  meet  them^  it  was  agreed  that  he  ^p®"  him  by 
should  accept  other  two  bills  in  lieu  of  them^  in  considera*  for  value :  be- 
tion  of  which  the  defendant  undertook  to  provide  for  the  rWed  at  matu- 
first  two,  which  he  had  negotiated.    The  defendant,  how-  [Iffbc^ngSMbi'c 
ever,  failed  to  perform  his  engagement,  and  the  plaintiff  «>  ^^^^  ^^f  ■"*  ^^ 

'  *^  ^^^  '  *^  was  agreed  that 

was  ultimately  compelled  to  pay  all  the  bills.    The  two  he  should  ac- 
first-mentioned  bills  became  due  before^  but  were  not  taken  btiu  in  Ueu  "o^ 
tip  by  the  plaintiff  tm  40er  the  issuing  of  a  fiat  against  the  demiJn  oT""" 
defendant.    In  an  action  of  assumpsit  against  the  defend-  ^i^ic^^  ^^^  ^^ 

.,  fendaiit  under- 

ant  for  a  breach  of  the  indemnity^  the  court  of  Common  took  to  pro- 
Pleas  held  that  the  bills  constituted  a  debt  of  the  bankrupt  fi„t  two,  which 
for  which  the  plaintiff  was  liable  at  the  time  the  fiat  issued,  *!«  ^f  "!««: 

*  '    tittted  :  the  dc- 

within  the  meaning  of  the  52nd  section  of  the  6  Grco.  4,  fendant,  how- 

lai  ii*t  .*.  i  r%        ever,  failed  to 

c.  lo,  and  consequently  that  the  certificate  was  a  bar.    See  perform  his  en- 
th«  pleadittgs.  ante.  p.  208.  Se^ut"!! "«« 

ultimately  com- 
pelled to  pay  all  the  bills.  The  two  first-mentioned  bills  became  due  brfore,  but  were  not 
taken  op  by  lh«  plaintiff  until  tfier  the  issuing  of  r  fiat  against  the  defendant.  In  an  action 
a;ttinst  the  defendant  for  a  breach  of  the  indemnity,  the  court  of  Common  Pleas  held  that  the 
bills  constituted  a  debt  of  the  bankrupt  for  which  the  plaintiff  was  liabU  at  the  time  the  fiat 
iasued,  within  th«  meaning  of  the  62nd  section  of  the  6  Geo.  4,  c.  16,  and  consequently  that  the 
certificate  wae  a  bar :   and,  on  error,  the  Exchequer  Chamber  affirmed  their  judgment* 

R  r2 
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1842.  A  writ  of  error  having  been  brought  upon  the  judgment 

80  pronounced  by  the  court  of  Common  Pleas^  the  case  now 
came  on  for  argument. 

Cleasby,  for  the  plaintiff  in  error. — The  question  is  whe- 
ther the  bills  constituted  a  debt  or  demand  proveable  un- 
der the  fiat  against  the  defendant  This  is  not  the  case  of  an 
accommodation  acceptance^  which  the  acceptor  might  have 
proved :  the  bills  must  be  taken  to  have  been  given  for 
value.  To  have  entitled  the  plaintiff  to  prove^  he  must  have 
brought  himself  within  the  52nd  section  of  the  6  Geo.  4, 
c.  16^  which  enacts  "  that  any  person  who  at  the  issning 
the  commission  shall  be  ntrety  or  liabk  for  any  debt  of  the 
bankrupt,  or  bail  for  the  bankrupt^  either  to  the  sheriff  or 
to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part 
thereof  in  discharge  of  the  whole  debt  (although  he  may 
have  paid  the  jsame  after  the  commission  issued),  if  the 
creditor  shall  have  proved  his  debt  under  the  commiasion, 
shall  be  entitled  to  stand  in  the  place  of  such  creditor  as 
to  the  dividends  and  all  other  rights  under  the  said  com- 
mission  which  such  creditor  possessed  or  would  be  entitled 
to  in  respect  of  such  proof;  or,  if  the  creditor  shall  not 
have  proved  under  the  commission,  such  surety  or  pertm 
liable,  or  bail,  shall  be  entitled  to  prove  his  demand  in  re- 
spect of  such  payment  as  a  debt  under  the  commissioD,  not 
disturbing  the  former  dividends,  and  may  receive  dividends 
with  the  other  creditors,  although  he  may  have  become 
surety,  liable,  or  bail  as  aforesaid  after  an  act  of  bankmptcjr 
committed  by  such  bankrupt;  provided  that  such  poaon 
had  not,  when  he  became  surety,  or  bail,  or  so  UMt  ai 
aforesaid,  notice  of  any  act  of  bankruptcy  by  such  bank- 
rupt committed.''  Here,  it  is  clear  that  the  plaintiff  vas 
not  a  surety.  [Parke,  B. — ^The  effect  of  the  contract  stated 
in  the  plea,  is,  that  the  bills,  originally  given  for  value,  be- 
came by  the  new  arrangement  accommodation  paper:  ondar 
that  arrangement  the  plaintiff  was  a  surety  for  the  bank- 
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rupt]  The  bolder  of  the  bills  was  no  party  to  that  new  1842. 
arrangement.  [Parke,  B. — One  partner  undertaking  to 
pay  the  partnership  debts  is  held  to  be  a  surety — Wood  v. 
Dodg9onj  2  M.  &  S.  195.]  That  rests  upon  a  different  prin- 
ciple :  there,  the  party  is  already  liable  for  the  debt:  Lord 
Ellenboroagh  there  says :  ^'  The  words  of  the  statute  [49 
Oca  3,  c.  121,  s.  8]  are,  ^  where  any  person  shall  be  surety 
for  or  liable  for  any  debt  of  the  bankrupt.'  Here,  the 
plaintiffs  have  assigned  all  their  interest  in  the  partnership 
effects,  in  consideration  of  a  covenant  of  indemnity  on  the 
part  of  the  bankrupt,  which  left  them  still  liable  as  before 
to  the  original  creditors  of  the  partnership;  they  were 
liable  at  law  as  co-debtors  with  the  bankrupt  for  his  and 
their  own  debt,  but  in  equity  he  was  solely  liable,  and  they 
were  sureties ;  for,  by  the  covenant,  he  became,  as  between 
the  parties  to  the  covenant,  the  principal  debtor ;  the  debt 
was  his  debt,  although  as  to  other  parties  the  plaintiffs  still 
remain  liable,  and  therefore  when  they  paid  this  debt  they 
paid  it  in  his  discharge.  I  cannot  therefore  say  that  this 
case  does  not  &U  within  the  act  of  parliament,  which  does 
not  merely  contemplate  legal  but  equitable  liability.''  In 
YaUop  y.  Ebers,  1  B.  &  Ad.  698,  the  defendant,  on  certain 
considerations,  undertook  to  pay  the  balance  due  on  a  bill 
of  exchange  of  which  the  plaintiff  was  the  acceptor ;  and 
he  afterwards,  by  a  new  undertaking,  engaged  to  deliver 
up  the  acceptance  to  the  plaintiff  within  a  month,  or  to 
indemnify  him  against  it :  the  defendant  became  bankrupt, 
and  did  not  pay  or  give  any  indemnity,  and  the  plaintiff 
was  obliged  to  take  up  the  bill,  the  bankrupt  having  then 
obtained  his  certificate :  in  an  action  by  the  plaintiff  for  the 
breach  of  promise,  it  was  held  that  he  could  not  have 
proved  in  respect  of  it  under  the  defendant's  commission, 
either  for  a  debt  not  payable  at  the  time  of  the  bankruptcy, 
or  for  a  contingent  debt,  or  in  the  character  of  a  surety; 
and  therefore  that  the  bankruptcy  was  no  defence.  '*  By 
the  statute  6  Geo.  4,  c.  16,"  said  LordTenterden,  "  a  bank* 
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1842.         rapt  maj  be  discharged  from  all  debts  due  at  the  time  of 

""^^       issuing  the  commission,  all  that  are  certain  to  become  due 

f  •  at  a  future  time,  and  all  that  may  or  may  not  become  pay* 

Lawford.  J  J  li- 

able by  the  bankrupt  at  a  future  time :  in  the  latter  case, 

where  the  contingency  has  not  happened  before  the  issuing 
of  the  commission,  the  oommissionera,  on  application  from 
the  party  irith  whom  the  debt  has  been  contractedj  may 
ascertain  its  value  and  admit  the  party  to  prove ;  or,  if  the 
contingency  has  happened  before  the  value  is  ascertained, 
the  demand  then  stands  as  if  it  had  been  debitum  in  pre- 
aenti  solvendum  in  fnturo,  and  the  creditor  may  prore 
in  respect  of  such  debt  and  receive  dividends,  only  not  dis- 
turbing former  ones.  But  it  appears  to  me  that  there  was 
no  debt  between  the  preaent  defendant  and  the  plaintiff  to 
which  any  of  these  clauses  [ss.  50,  52,  56]  could  be  appli- 
cable. Then,  it  is  suggested,  that,  by  the  arrangement 
between  these  parties,  Yallop,  the  acceptor,  became  onlj  a 
surety,  and  Ebers  was  then  the  principal ;  and  therefore 
Yallop  might  have  come  in  as  a  creditor  under  the  com- 
mission. But  it  cannot  be  maintained,  that,  if  A.  is  prin- 
cipal, and  B.  is  surety,  their  situation  in  that  reqpect  can 
be  changed  with  reference  to  C,  by  an  arrangement  to 
which  he  is  no  party.''  [BBorke,  B. — ^That  caae  cannot  go- 
vern this :  the  defendant  there  was  no  party  to  the  bill.] 
The  circumstance  of  the  defendant's  name  not  being  on 
the  bill  in  that  case  can  scarcely  make  a  valid  distinction 
between  it  and  the  present.  In  Taylor  v.  Ymmg^  8  B.  I: 
Aid.  621,  one  of  two  assignees  of  a  lease  gave  a  bond  to 
the  lessee  by  whom  the  assignment  was  made,  cooditbned 
for  the  payment  of  the  rent  to  the  lessor,  and  the  perform- 
ance of  the  other  covenants  in  the  lease,  and  fiir  indemnify- 
ing the  lessee  against  the  non-performance  of  the  covenants: 
both  the  assignees  of  the  lease  having  become  banknqpt, 
and  the  bond  having  been  forfeited  btfore  the  bankruptcy 
— it  was  held  that  the  lessee  could  not  prove  in  reject  of 
the  penalty  under  the  commission,  the  bond  being  inoqpa- 
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ble  of  Faluation.  Abbott,  C.  J.,  says  that  an  indemnity  is  1842. 
not  susceptible  of  proof,  because  it  is  incapable  of  being 
estimated.  What  is  this  but  an  agreement  to  indemnify  ? 
The  plaintiff  clearly  was  not,  within  the  words  of  the  52nd 
section,  a  ''  surety  '?*  neither  can  he  be  said  to  have  been 
liable  for  the  debt  of  the  bankrupt,  which  is  the  ground 
upon  which  Tindal,  C.  J.,  puts  the  liability  of  the  defen- 
dants in  the  case  of  BoMei  v.  Dodgin,  2  M.  &  Scott,  777, 
9  Bing.  653. 

BramweU  {FKllei  was  with  him),  for  the  defendant  in 
error,  was  stopped  by  the  court. 

Lord  Dbnman,  C.  J. — I  am  of  opinion  that  the  judg- 
ment of  the  court  of  Common  Pleas  in  this  case  must  be 
afBrmed.  The  bills  in  question  were  originally  accepted 
for  a  yaluable  consideration  :  but,  by  the  arrangement  that 
was  afterwards  entered  into  between  the  parties,  the  charac- 
ter of  the  transaction  was  totally  changed,  and  the  bills 
became  in  effect  accommodation  bills.  If  the  plaintiff  was 
not  strictly  a  surety,  he  was  at  all  events  ''  a  person  liable 
at  the  issuing  of  the  conmiission  for  a  debt  of  the  bank- 
rapt^'  within  the  62d  section  of  the  statute. 

Parks,  B. — ^The  transaction  was  this: — ^The  plaintiff 
had  accepted  two  bills  drawn  upon  him  by  the  defendant 
for  value.  Before  these  bills  reached  maturity,  the  plaintiff 
being  unable  to  meet  them,  it  was  agreed  between  himself 
and  the  defendant  that  he  should  accept  other  two  bills  in 
lieu  of  them ;  in  consideration  of  which  the  defendant  un- 
dertook to  provide  for  the  first  two  bills,  which  were  then 
outstanding  in  the  hands  of  third  persons.  The  defendant 
failed  to  perform  his  engagement,  and  became  bankrupt, 
and  the  plaintiff  was  afterwards  compelled  to  pay  the  bills. 
It  appears  to  me  that  the  agreement  thus  entered  into  so 
far  changed  the  character  of  the  transaction,  that,  as  be^ 
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18^2.         tween  the  parties  the  plaintiff  who  was  before  the  person 

FiLBEY        primarily  liable,  ceased  to  be  so,  and  became  a  surety  for 

,     '•  the  bankrupt.     Vansandau  v.  Corsbie,  2  Moore,  602,  3  B. 

Law  FORD.  *^ 

&  Aid.  13,  1  Chitt.  16,  and  other  cases,  shew  that  this  was 
a  debt  or  demand  that  was  proveable  under  the  fiat.  There, 
the  acceptor  of  an  accommodation  bill  brought  an  actioa 
against  the  drawer,  who  had  become  bankrupt,  for  not 
providing  him  with  funds  to  pay  the  bill  when  due,  whereby 
he  had  incurred  the  costs  of  an  action,  and  was  obliged  to 
sell  an  estate  in  order  to  raise  the  money  to  pay  the  bill: 
and  the  certificate  was  held  to  be  a  good  bar.  In  Yallop 
y.  Ebers,  the  defendant  was  no  party  to  the  bill,  and  conse- 
quently could  not  be  "  a  person  liable  for  the  debt  of  the 
bankrupt.^'  That,  however,  is  not  the  case  here :  both 
plaintiff  and  defendant  were  liable  upon  the  biUs. 

The  rest  of  the  court  concurring — 

Judgment  affirmed. 
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The  Jmdgnprnmt  in  Omrt  during  thi*  Term  wt 
TINDAL«  C.  J„  COLTMAN.  J.,  ERSKINE,  J.,  AND  CRESSWELL,  J. 


1842. 

Blake  v.  Bowman.  Monday, 

T  April  18M. 

HIS  was  an  action  of  assumpsit  by  an  indorsee  against  in  an  action 

the  acceptor  of  a  bill  of  exchange  which  was  described  in  ceptorof  a  bui 
the  count  as  having  been  accepted  "  payable  at  Messrs.  clptc?*"*»  -^" 
Williams  &  Co.^s,  bankers.  London  ;^'  and  at  the  trial,  be-  **>*«  »^  Messrs. 

'  W.  &  Co.'i, 

fore  Oumey,  B.>  at  the  last  Assizes  for  Surrey,  a  present-  bankers,  Lon- 
ment  at  Messrs.  Williams  &  Co.^s  was  duly  proved,  and  count  alleged 
the  bill  appeared  to  have  been  accepted  in  the  manner  ?*»«  *«'cepi*nce 

,  '"  *"*  precise 

alleged.     A  verdict  having  been  found  for  the  plaintiff —     words,  and  a 

presentment  at 
the  place  men- 

Shee,  Serjeant,  now  moved  to  set  it  aside,  on  the  ground  "o "arUwe  ***** 
that  this  literal  conformity  in  the  count  with  the  words  of  tho«g*»  »»»ch  ac- 

ceptance  is,  by 

the  bill  was  in  effect  a  variance,  the  acceptance  being  by  the  i  &  2  Geo. 
the  express  declaration  of  the  statute  1  &  2  Geo.  4,  c.  78,  ncnii,  and  not  m 
a  general,  and  not  a  special  or  qualified  acceptance.  [Cress-  ^}^^^  **^" 
weU^  J. — ^What  is  the  meaning  of  the  acceptance  as  alleged 
in  the  declaration  ?]   That  the  acceptor  will  pay  the  bill  at 
Messrs  Williams  &  Co.^s.     [Cresswell,  J. — And  not  else- 
where ?]   The  acceptance  being  general,  it  is  clearly  a  mis- 
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1842.  description  to  state  it  otherwise  than  according  to  its  legal 
effect.  [^Tindal,  C.  J. — Can  you  say  more  than  that  the 
plaintiff  has  introduced  an  unnecessary  allegation  into  the 
declaration,  and  proved  more  than  he  need  have  proved?] 
In  Exon  v.  Russell,  4  Mau.  &  Sel.  503,  where  the  indorsee 
declared  against  the  maker  of  a  promissory  note,  that  he 
made  the  same  payable  at  the  house  of  Messrs.  B.  jr  Co., 
London,  and  upon  production  of  the  note  at  the  trial  it 
appeared  that  the  address  at  the  house  of  Messrs.  B.  &Co. 
was  not  a  part  of  the  note,  but  only  a  memorandum  at  the 
foot  of  the  note — it  was  held  that  this  was  a  variance. 
"  The  plaintiff,''  said  Lord  EUenborbugh,  "  has  taken 
upon  himself  to  aver  that  such  is  the  import  of  the  note; 
he  has  therefore  not  truly  stated  the  note,  for  he  has  stated 
that  it  is  made  payable  at  a  particular  place.  Therefore 
he  ought  to  have  been  nonsuited,  upon  the  ground  that  he 
has  misdescribed  the  note  as  payable  at  a  particular  place, 
which  it  is  not,  the  address  being  no  part  of  the  contract, 
but  a  memorandum.''  That  case  very  closely  resembles 
the  present.  [^Erskine,  J.,  referred  to  Gibb  v.  Mather,  1 M. 
&  Scott,  887,  8  Bing.  214,  where  the  drawer  of  a  bill  of 
exchange  required  the  drawee  to  pay  the  amount  to  hh 
order  "  in  London,**  and  the  latter  accepted  it  ''  payable 
at  Messrs.  Jones,  Lloyd,  &  Co.'s,  London ;''  and  it  was 
held,  that,  to  charge  the  drawer,  on  non-payment  by  tlie 
acceptor,  a  presentment  at  Messrs.  Jones,  Lloyd,  &  Ca's 
was  necessary,  although  by  the  statute  1  &  2  Geo.  4,  c.  7i, 
such  acceptance  is  general.]  It  is  not  in  general  sufBcient 
in  pleading  to  state  a  deed  or  other  instrument  aooording 
to  its  words.  Thus,  in  Barker  v.  Lade,  4  Mod.  140,  it  was 
held  that  a  deed  conveying  an  estate  must  be  pleaded  ac- 
cording to  its  operation  in  law,  and  not  according  to  the 
words  of  it ;  and  therefore  in  replevin,  if  the  defendant 
plead  "  that  his  father,  for  and  in  consideration  of  natmal 
love  and  affection,  &c.,  gave,  granted,  assigned,  and  trans- 
ferred to  him  the  said  rent,  to  have  and  to  hold  the  want 
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to  him  and  his  heirs  for  ever,  by  virtue  whereof  and  of  the 
statute  of  uses  he  was  seised  of  the  place  where  in  his  de- 
mesne as  of  fee,  and  for  six  years'  rent  distrained  &c.,'' 
and  there  is  neither. attornment  nor  inrolment,  it  cannot 
pass  as  a  grant  at  common  law  nor  as  a  bargain  and  sale, 
but,  being  by  operation  of  law  a  covenant  to  stand  seised, 
it  ought  to  have  been  so  pleaded. 

TiNDAL,  C.  J.— The  effect  of  the  statute  1  &  2  Geo. 
c.  78  (1),  is,  to  relieve  the  holder  of  a  bill  of  exchange 
accepted  in  this  form  from  the  necessity  of  averring  in  the 
declaration  or  proving  at  the  trial  a  presentment  for  pay- 
ment at  the  particular  place  where  the  drawee  has  by  his 
acceptance  declared  that  he  will  pay  it,  and  to  allow  him 
to  treat  that  as  a  general  acceptance  which  was  before  con- 
sidered to  be  a  qualified  acceptance  only.  But,  though 
the  acceptance  in  question  is  in  point  of  law  a  general 
acceptance,  the  holder  was  at  liberty  to  present  it  for  pay- 
ment if  he  thought  fit  at  the  place  indicated  by  the  accep- 
tor; and  it  lies  not  in  the  mouth  of  the  latter  to  say  that 
a  presentment  at  that  place  was  not  a  proper  and  sufficient 
presentment  to  him.  I  therefore  think  the  objection  is  not 
well  founded,  and  consequently  that  there  should  be  no 
rule. 


1842. 

fiLAKB 

V. 

BOWMAK. 


The  rest  of  the  court  concurring — 


Bule  refused. 


(1)  The  enacting  words  of  s.  1 
are — Otnt,  "  if  any  person  shall  ac- 
cept a  hill  of  exchange  payable  at 
the  house  of  a  banker  or  other 
place,  without  further  expression  in 
his  acceptance,  such  acceptance 
shall  he  deemed  and  taken  to  be, 
to  sll  intents  and  purposes,  a  gene- 
ral acceptance  of  such  bill ;  but,  if 
the  acceptor  shall  in  his  acceptance 
express  that  he  accepts  the  bill  pay- 


able at  a  banker's  house  or  other 
place  (rnhfondnototk^ninse  or  tflse- 
whertf  such  acceptance  shall  be 
deemed  and  taken  to  be,  to  all  in- 
tents and  purposes,  a  qualified  ac- 
ceptance of  such  bill,  and  the  ac- 
ceptor shall  not  be  liable  to  pay  the 
said  bill,  except  in  default  of  pay- 
ment when  such  payment  shall  haTe 
been  first  duly  demanded  at  such 
banker's  house  or  other  place." 
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1842. 

Tuesday,  GoLDSMITH   V.   MaRTIN. 

April  \9ih.         k 

A  party  who       xxSSUMPSIT  for  monej  had  and  received,  and  for  money 
nms7n^a  race     fo^nd  due  upon  an  account  stated.     Plea,  non  assumpsit 
an  unqualified        The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last 

horse,  is  not  en- 
titled to  recover  Assizcs  at  Cambridge.     It  appeared  that  the  plaintiff  had 

Bcription  paid  entered  his  horse  Carvalho  to  run  a  certain  race,  thatCar- 
a  fo^irre'^or''"  valho  first  reached  the  winning-post,  and  that  the  defen- 
consideration.     dant,  who  was  the  clcrk  of  the  course  and  stake-holdei; 

refused  to  hand  over  the  stakes  to  the  plaintiff,  the  stewards 
having  decided  that  he  was  not  entitled  to  them,  on  the 
ground  that  Carvalho,  which  was  thorough-bred,  had  not 
carried  the  weight  required  by  the  conditions  of  the  nee 
to  be  carried  by  a  horse  of  that  description.  Failing  to 
establish  his  right  to  the  stakes,  it  was  contended  on  the 
part  of  the  plaintiff  that  he  was  at  all  events  entitled  to 
recover  back  the  subscription  paid  by  him,  3/.  lO^.j  as 
money  paid  upon  a  consideration  that  had  failed. 

His  lordship  directed  a  nonsuit  to  be  entered,  reserving 
to  the  plaintiff  leave  to  enter  a  verdict  for  ZL  lOf.,  if  the 
court  should  be  of  opinion  that  he  was  entitled  to  it. 

Channell,  Serjeant,  now  moved  accordingly. 

Tindal,  C.  J. — ^This  is  not  like  the  case  of  premiums  of 
insurance,  which  under  certain  circumstances  are  recover- 
able back.  The  plaintiff  has  paid  the  money  in  his  ovn 
wrong.  He  ought  not  to  have  entered  a  horse  which  he 
knew  he  had  no  right  to  enter  and  run  as  he  did.  I  see 
no  reason  for  disturbing  the  nonsuit. 

The  rest  of  the  court  concurring — 

Rule  refused. 
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1842. 

Bell>  One  of  the  Public  Officers  of  The  National  Pro- 
vincial Bank  op  England  v,  Gardiner.  ^*"7o?^J 

1  HIS  was  an  action  of  assumpsit  by  ''  Bobert  Bell,  one  of  To  an  action 
the  public  officers  of  certain  persons  united  in  co-partner-  maker  of  a  pro- 
ship  for  the  purpose  of  carrying  oq  the  trade  and  business  ;^'.'^«7.X'. 
of  bankers  in  England  according  to  and  under  the  provi*  pleaded  that  the 
visions  of  a  certain  act  of  parliament  made  and  passed  in  by  him  to  the 
the  seventh  year  of  the  reign  of  his  late  Majesty  Eing  .tiVution  for  a " 
George  the  Fourth,  for  the  better  regulating  co-partner-  Jj{J.*'j[*b?frr* 
ships  of  certain  bankers  in  England,  under  the  name  and  been  indorsed 
style  of '  The  National  Provincial  Bank  of  England/  which  ant  for  the'ac-' 
said  Robert  Bell  hath  been  duly  nominated  and  appointed  ."Ihl^d^'ei^n**^ 
and  now  is  such  public  officer  as  aforesaid  to  sue  as  the  by  whom  it  had, 

-_.._-  -  ,»,-i.i  .T  without  the 

nommal  plamtin  for  and  on  behalf  of  the  said  co-partner-  knowledge  or 
ship^  and  registered  as  such  according  to  the  form,  force,  defendant^  been 
and  eflFect  of  the  said  act  of  parliament"     The  first  count  altered  in  iu 

*■  date,  after  ita 

charged  the  defendant  as  the  maker  of  a  promissoiy-note  indorsement  by 
bearing  date  the  22nd  August,  1840,  whereby  the  defend*  and  before  it 
ant  promised  to  pay  to  the  said  co-partnership  the  sum  of  ha"ds'of\he 
203/.  5«.  6</.,  two  months  after  the  date  thereof.     The  plaintiff;  that 

the  defendant 

second  count  stated  the  defendant  to  be  indebted  to  the  was  ignorant  of 
co-partnership  in  203/.  6«.  6(/.,  for  money  found  due  on  havinVbeen^'^ 
an  account  stated.  "?*^«  ""»"  *^" 

the  making  of 

The  defendant  pleaded,  to  the  first  count — first,  that  he  the  promissory- 

j*i  ,        «  .  .       ,  ...    note;  and  that 

aid  not  make  the  promissory-note  m  that  count  mentioned  he  gave  the  note 
— secondly,  that,  before  the  making  of  the  promissoiy-note  consWcraUon' 
in  the  said  first  count  mentioned,  to  wit,  on  the  1 1th  ^^ ' V*l"  ?["" 

'  '  Uken  beliefthat 

Aprilj  1840,  one  W.  Martin  made  his  bill  of  exchange  in  he  was  liable  to 
writing,   and  directed  the  same  to  one  S.  Shirley^  and  the  bill  :^Heid, 
thereby  required  the  said  S.  Shirley,  three  months  after  ?"d^en7n'on 
the  date  thereof,  to  pay  to  the  order  of  the  said  W.  Martin  obstante  vere- 

^  ''  dicto,  that  this 

plea  afforded  a 
good  defence  to  the  action,  and  that  it  was  not  necessary  that  it  should  have  gone  on  to  allege 
that  the  defendant  bad  not  th€  meanM  ^knowledge  of  the  fact  therein  alleged  at  the  time  be 
to  made  the  note. 
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1B42.  200/.,  and  the  said  W.  Martin  then  delivered  the  said  bill 
of  exchange  to  the  said  S.  Shirley,  and  then  requested  the 
said  S.  Shirley  to  accept  the  same  for  the  accommodation 
of  him  the  said  W.  Martin,  and  the  said  S.  Shirley  then 
accepted  the  said  bill  for  the  accommodation  of  the  said 
W.  Martin,  and  then  re-delivered  the  same  so  accepted  to 
the  said  W.  Martin,  and  the  said  W.  Martin  then  indorsed 
the  said  bill  with  his  own  name  and  then  delivered  the 
same  to  the  defendant,  and  then  requested  the  defendant 
to  indorse  the  said  bill  for  the  accommodation  of  him  the 
said  W.  Martin,  and  the  defendant  then,  in  complianee 
with  such  request,  indorsed  the  said  bill  for  the  accommo- 
dation of  him  the  said  W.  Martin,  and  then  re-deHvered 
the  same  to  the  said  W.  Martin ;  that  he  the  defcmdant  ao 
indorsed  the  said  bill  for  the  accommodation  of  the  said 
W.  Martin  merely,  and  without  having  received  anj 
consideration  or  value  for  such  indorsement^  nor  had  he 
since  received  any  consideration  or  value  for  the  same; 
that,  at  the  time  he  the  defendant  so  indorsed  the  said  bill 
as  aforesaid,  the  same  bore  a  certain  date,  to  wit,  the 
11th  April,  1840,  and  that,  after  the  said  indorsement  by 
the  defendant,  and  after  the  said  bill  had  been  re-delivered 
by  the  defendant  to  the  said  W.  Martin  as  aforesaid,  and 
before  the  same  was  paid  and  delivered  to  the  said  co- 
partnership as  thereinaft;er  mentioned,  to  wit,  on  the  dsj 
and  year  last  aforesaid,  the  date  of  the  said  bill  of  exchange 
was  altered  to  a  certain  other  date,  to  wit,  the  21  st  April, 
1840,  and  that  such  alteration  was  made  witfaont  the 
knowledge  or  consent  of  the  defendant,  and  that  the 
defendant  was  and  remained  ignorant  of  such  alteration 
having  been  made  from  thence  until  after  the  making 
by  him  the  defendant  of  the  said  promissory-note  in  the 
first  count  of  the  declaration  mentioned,  and  untQ  after 
the  delivery  of  the  same  to  the  said  co-partnership  as  in 
the  said  first  count  also  mentioned,  to  wit,  until  and  upon 
the  1st  September,  1840;   that,  after  the  making  of  the 
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alteration  in  the  date  of  the  said  bill  of  exchange  as  afore-         1842. 
said,  to  wit,  on  the  21st  of  April  in  the  year  last  aforesaid, 
the  said  bill  of  exchange,  with  the  date  thereof  so  altered 
as  aforesaid,  was  paid  and  delivered  to  the  said  co-partner- 
ship, who  held  the  same  from  thence  until  afterwards,  to 
wit,  on  the  22nd  August  in  the  year  last  aforesaid;  that, 
on  the  day  and  year  last  aforesaid,  the  said  co-partnership 
applied  to  him  the  defendant  for  payment  to  them  of  the 
amount  of  the  said  bill  of  exchange,  and  thereupon  the 
defendant,  believing  that  he  was  liable  to  the  payment  of 
the  same  to  the  said  co-partnership,  and  believing  that  the 
sud  bill  of  exchange  was  in  the  same  state  in  which  it  was 
when  he  the  defendant  so  indorsed  it  as  aforesaid,  and 
being  ignorant  of  the  aforesaid  alteration  in  the  date 
thereof)  and  never  having  assented  or  agreed  thereto, 
agreed  with  the  said  co-partnership  to  make  and  deliver 
to  them  the  said  promissory-note  in  the  first  count  of  the 
declaration  mentioned,  in  consideration  of  his  said  sup- 
posed liability  to  the  said  co-partnership  upon  the  said  bill 
of  exchange,  and  for  no  other  consideration  whatever,  and 
the  defendant,  in  pursuance  of  such  agreement,  did  make 
the  said  promissory-note,  and  did  deliver  the  same  to  the 
said  co-partnership  as  in  the  first  count  of  the  declaration 
mentioned,  in  consideration  of  his  said  supposed  liability 
upon  the  said  bill  of  exchange,  and  for  no  other  considera- 
tion whatsoever ;  and  so  the  defendant  said  that  he  made 
the  said  promissory-note,  and  delivered  the  same  to  tlie 
said  co-partnership,  in  the  mistaken  belief  that  he  the 
defendant  was  liable  to  pay  to  them  the  amount  of  tbe  said 
bill  of  exchange,  and  that  he  the  defendant  never  received 
any  consideration  or  value  for  making  the  said  promissory- 
note,  nor  for  delivering  the  same  to  the  said  co-partnership, 
nor  for  the  payment  thereof— verification. 
Plea  to  the  second  count,  non  assumpsit.  '^^^^  ?'••• 

The  plaintiff  joined  issue  on  the  first  and  third  pleas, 
and  replied  de  injuri&  to  the  second. 
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1842. 


Notice  of  dis< 
honor. 


The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  last  Trinity  Term.  The  facts  that  ap- 
peared in  evidence  were  as  follow: — The  bill  for  200/.^ 
drawn  by  Martin  upon  Shirley^  mentioned  in  the  seQond 
plea^  originally  bore  date  the  11th  Aprils  1840,  and  was 
indorsed  by  the  defendant  at  the  request  and  for  the 
accommodation  of  Martin.  After  the  defendant  had  in- 
dorsed the  bill,  and  before  it  was  negotiated,  the  date  was 
altered,  by  or  with  the  assent  of  Martin,  from  the  11th  to 
the  21st  of  April.  On  the  28th  July,  the  defendant  (who 
resided  at  Stonehouse,  in  the  county  of  Oloucester)  re- 
ceived the  following  notice  from  one  Lloyd,  the  manager  of 
the  branch  bank  of  The  National  Provincial  Bank  of  Eng- 
land at  Wotton-under-edge : — 

"  We  beg  to  advise  you  that  S.  Shirley^s  acceptance  in 
favor  of  W.  Martin,  bearing  your  indorsement,  for  200/., 
due  the  iMh  instant^  and  payable.  Sec.,  is  retnmed  dis- 
honored, with  expenses  11«.  V^d.\  and  we  request  yon  will 
be  pleased  to  remit  us  the  amount  immediately." 

On  the  3rd  August  the  defendant  wrote  to  Lloyd  as 
follows : — 

*^  I  have  reason  to  believe  that  Mr.  Shirley^s  acceptance 
in  favor  of  Mr.  Martin  will  be  paid  in  a  few  days  without 
my  assistance.  I  am  fully  aware  of  the  responsible  sitnsp 
tion  in  which  I  stand  with  regard  to  the  bill  in  question, 
but  trust  that  under  all  circumstances  you  will  be  induced 
to  grant  a  little  time,  in  order  that  neither  of  the  parties 
may  be  unnecessarily  distressed.'' 

Some  further  correspondence  ensued  between  the  de- 
fendant and  Lloyd,  which  resulted  in  the  former  giving 
the  promissory-note  declared  on,  being  for  the  amount  of 
the  bill,  with  interest  and  expenses.  At  the  time  of  giving 
this  promissory-note,  the  defendant  was  not  aware  of  the 
fact  of  the  bill  having  been  altered  in  its  date  as  above 
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^ards  became  bankrupt;  and  the         1842. 
^rtained  that  the  date  of  the 


,  i^eijeant^  in  Michaelmas  Term  last^  moved  for 

^nt  non  obstante  veredicto  on  the  second  issue,  or 

^£  a  new  trial. — It  was  not,  he  submitted,  enough  for  the 

defendant  to  aver  his  ignorance  of  the  alleged  alteration  of 

the  date  of  the  bill;  he  was  bound  further  to  shew  that  he 

wanted  the  means  of  knowledge  of  that  fact.     The  case 

must  be  viewed  with  reference  to  what  would  have  been 

the  situation  and  the  rights  of  the  defendant  had  he  paid 

the  money,  and  was  now  seeking  to  recover  it  back.    To 

entitle  a  party  to  recover  back  money  paid  in  ignorance  of 

the  facts,  the  authorities  shew  that  he  must  also  have  been 

without  the  means  of  knowledge.    Thus,  in  Bilbie  v.  Lum» 

ley,  2  East,  469,  it  was  held  that  money  paid  by  one  with 

full  knowledge  {or  the  means  of  such  knowledge  in  his  hands) 

of  all  the  circumstances,  cannot  be  recovered  back  again 

ou  account  of  such  payment  having  been  made  under  an 

ignorance  of  the  law.     So,  in  MUnes  v.  Duncan,  6  B.  &  C. 

671,  9  D.  &  R.  731,  a  bill  of  exchange  was  drawn  in  Ireland 

upon  the  stamp  required  by  law,  which  was  less  in  amount 

than  the  stamp  required  for  such  a  bill  drawn  in  England ; 

but  there  was  nothing  on  the  face  of  the  bill  to  shew  that 

it  had  been  drawn  in  Ireland.    The  holder  in  England 

neglected  to  present  it  for  payment,  and  h^ld  it  a  montl^ 

VOL.  IV.  s  s 


QARDINEm* 


^  indorsed  i.,  went  to  the     /r 
'«)  for  the  purpose  of  in« 
the  first  time  since 
vment. 

her  or  not  the 
^^^  the  time  he 

.a  that  he  did  not, 

xdd  for  the  plaintiff  on 

.oiendant  on  the  second  and 
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lc^2.        after  it  was  due.    The  acceptor  having  become  bankrapt, 
"^^^^      the  holder  applied  for  payment  to  the  indoraer  who  had 
*•  paid  it  to  him.    The  latter  refnaed  to  pay  it^  alleging  that 

the  holder  had  made  it  his  own  by  his  laches.    The  holder 
then  threatened  to  sue  him^  alleging  that  the  bill  was  voidi 
on  the  ground  that  it  was  drawn  on  an  improper  stamp. 
The  indorser  inspected  the  bill,  and  finding  that  the  stam^ 
was  not  that  required  for  a  bill  of  the  same  amount  drawn 
in  England,  but  ignorant  of  the  fact  that  it  had  been 
drawn  in  Ireland,  paid  the  amount  to  ihe  holder :  and  it 
Was  held  that  this  was  money  paid  in  iguMnnoe  of  the  fact, 
and  there  being  no  laches  imputable  to  the  party  who  paid 
the  money,  he  might  recover  it  back  in  an  action  for 
money  had  and  received.    The  language  of  Bayl^,  J.,  in 
giving  his  judgment  in  that  case,  is  express  to  shew  that 
ignorance  is  no  excuse  where  the  party  has  meofi^  of  kmmh 
ledge.    ^*  There  is  no  doubt,''  he  says,  ''  as  to  the  rule  of 
law  applicable  to  this  case.    If  a  party  pay  money  under  a 
mistake  of  the  law,  he  cannot  recover  it  back.    But,  if  he 
pay  money  under  a  mistake  of  the  real  facts,  and  no  lachei 
are  imputable  to  him  (in  respect  of  hie  &mUiwff  to  awS 
himeelfof  the  tneane  of  knowledge  mthfn  hie  power),  he  may 
recover  back  such  money.    In  this  case  the  question  is 
whether  there  was  on  the  part  of  the  plaintiff,  at  the  tims 
when  he  made  the  payment,  ignorance  of  the  true  state  of 
the  facts,  or  any  negligence  imputable  to  him  in  not  avail- 
ing himself  of  the  means  of  knowledge  within  his  power. 
The  bill  was  remitted  to  the  drfendant  befc^e  it  was  due. 
He  neglected  to  present  it  for  payment  when  due,  and 
held  it  a  month.    In  consequence  of  that  ne^ect  tiie  bill 
was  not  paid.    Assuming  that  there  tras  no  defebt  in  the 
bill  which  rendered  it  void,  but  that  it  was  a  valid  bill, 
the  negligence  of  the  defendant  destroyed  all  right  of 
the  plaintiff  to  recover  against  the  prior  indorsers.    The 
situation  of  the  parties  was  varied  by  this  n^ligence  of 
4he  defendant.    On  the  20th  of  March,  long  after  the 
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1)iII  became  due^  he  communioated  to  the  plaiqtiif  that  1842. 
the  bill  had  not  been  paid.  At  that  time  the  defendant 
does  not  appear  to  have  been  aware  of  any  infirmity  in 
the  bill.  The  plaintiff  appriged  Arkwright  ft  Co.  of  this, 
and  they  refused  to  pay,  on  the  ground  that  the  bill  had 
been  held  over.  The  defendant  then,  for  the  first  timoj 
insisted  that  the  bill  was  void,  on  the  ground  that  it  had 
an  improper  stamp,  and  he  reAised  to  present  for  payment 
what  he  called  the  illegal  bill.  It  is  quite  clear  that  the 
drfendant  at  that  time  thought  the  bill  was  improperly 
stamped.  The  circumstance  of  his  being  misled  is  very 
strong  evidence  to  shew  that  the  bill  itself  did  not  supply 
to  the  holder  adequate  means  of  knowing  whether  it  was 
properly  stamped  or  not.  Payment  of  the  amount  of  the 
bill  was  made  by  the  plaintiff  under  the  impression  that 
the  bill  was  void.  That  may  be  collected  from  the  receiptj 
which  states  the  payment  to  have  been  made  in  respect  of 
a  void  bill  of  exchange.  The  defendant  accepted  the 
money  on  the  supposition  that  the  bill  was  void.  It  after-> 
"wards  turned  out  that  the  bill  was  drawn  in  Ireland,  that 
it  had  an  appropriate  stamp,  and  consequently  was  a  valid 
Inll.  The  money  was  therefore  paid  to  and  received  by  the 
defendant  under  a  mistake  as  to  a  particular  fact,  viz.  the 
place  where  the  bill  was  drawn.  Then,  are  any  laches  im- 
putable to  the  plaintiff?  If  it  had  appeared  on  the  fiice 
of  the  bill  to  have  been  drawn  in  Ireland,  there  would  per- 
baps  have  been  laches  on  his  part  in  making  the  paymentj 
under  an  idea  that  the  bill  was  drawn  in  England  and  had 
an  improper  stamp,  when  he  might  by  due  inquiry  of  the 
prior  indorser  have  learned  that  the  bill  was  drawn  in  Ire- 
land and  was  a  valid  bill.  Bat  neither  the  date  nor  the 
indorsements  were  calculated  to  raise  in  the  mind  of  any 
person  who  saw  the  bill  any  suspicion  that  it  was  drawn  in 
Ireland.  All  the  circumstances  were  as  much  calculated 
to  give  knowledge  to  the  defendant  as  to  the  plaintiff: 
they  did  not  convey  to  the  defendant  or  the  clerk  of  Mr. 
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18-12.  Forbes  [the  defendant's  agent]  any  knowledge  that  the 
Bell  ^^  ^^  drawn  in  Ireland.  We  may  fairly  conclude^  there- 
fore,  that  they  did  not  afford  adequate  means  of  knowledge. 
It  seems  to  nle  that  the  plaintiffs  at  the  time  when  he  made 
the  payment,  had  no  adequate  means  of  knowing  that  the  tiU 
was  not  a  void  biU;  and,  that  being  so,  it  is  quite  dear  that 
this  money  was  paid  under  a  mistake  of  fact,  and  wiikimt 
any  laches  on  the  part  of  the  plaintiff,  and  for  these  reastmt 
I  think  fie  is  entitled  to  recover  it  back.*'  Here,  the  defend- 
ant must  be  assumed  to  have  had  the  means  of  knowing 
the  date  of  the  bill :  and,  as  the  neglect  to  avail  himself  of 
those  means  would,  according  to  the  rule  laid  down  in  the 
two  cases  referred  to,  and  in  many  others  that  might  be 
cited,  have  prevented  his  recovering  back  the  money  if  he 
had  paid  it,  so  it  must  equaUy  prevent  his  setting  up  the 
alteration  of  the  date  as  an  answer  to  this  action.  A  rule 
nisi  having  been  granted — 

Talfourd,  Serjeant  {Gray  was  with  him),  now  shewed 
cause. — The  question  is  whether  the  circumstance  of  the 
promissory-note  declared  on  having  been  given  by  the  de> 
fendant  under  a  mistaken  supposition  that  he  was  in  pcHnt 
of  fact  at  the  time  liable  to  the  plaintiffs  upon  the  UD 
.which  he  had  indorsed,  and  therefore  without  any  nev 
consideration,  does  or  does  not  afford  a  defence  to  tbis 
action.  Notwithstanding  some  dicta  apparently  to  the 
contrary,  the  authorities,  from  BilUe  v.  Lumley,  2  East, 
469,  downwards,  do  not  warrant  the  argument  intended  to 
be  urged  on  the  part  of  the  plaintiffs,  that  it  is  not  enough 
for  the  defendant  to  have  negatived  knowledge  of  his  non- 
liability, but  that  he  should  have  gone  on  to  shew  that  he 
possessed  not  the  means  of  knowledge.  The  subject  has 
recently  undergone  considerable  discussion  in  the  court  of 
Exchequer  in  a  case  of  KeUy  v.  Solari,  9  M.  &  Welsby^  54, 
where  it  was  held  that  it  is  not  sufficient  to  preclude  a 
party  from  recovering  money  paid  by  him  under  a  mistake 
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of  fact,  that  lie  had  the  means  of  knowledge  of  the  fact,         1842. 
unless  he  paid  it  intentionally,  not  choosing  to  investigate 
tiie  fact.     That  was  an  action  brought  by  the  defendant 
as  one  of  the  directors  of  the  Argus  Life  Assurance  Com- 
pany, to  recover  from  the  defendant  197/.  10«.  alleged 
to  have  been  paid  to  her  by  the  company  under  a  mistake 
of  fiu^9  under  the  following  circumstances : — ^The  defend- 
anf  8  late  husband,  in  the  year  1836,  effected  a  policy 
on  his  life  with  the  Argus  Life  Assurance  Company  for 
200/.     He  died  on  the  18th  October,  1840,  leaving  the 
defendant  his  executrix,  having  omitted  (inadvertently)  to 
pay  the  quarterly  premium  on  the  policy  which  became 
due  on  the  3rd  September  preceding.    In  November,  the 
actuary  of  tiie  o£Sce  informed  Messrs.  Bates  and  Clift,  two 
of  the  directors,  that  the  policy  had  lapsed  by  reason  of  the 
non-payment  of  the  premium,  and  Clift  thereupon  wrote 
on  the  policy,  in  pencil,  the  word  *'  Lapsed."    On  the  6th 
February,  1841,  the  defendant  proved  her  husband's  will; 
and  on  the  13th  applied  at  the  Argus  office  for  the  pay- 
ment of  the  sum  of  1000/.  secured  upon  the  policy  in 
question  and  two  others.    Messrs.  Bates  and  Clift,  and  a 
third  director,  accordingly  drew  a  cheque  for  987/.  10^., 
which  they  handed  to  the  defendant's  agent,  the  discount 
being   deducted  in  consideration  of  the  payment  being 
made  three  months  earlier  than  by  the  rules  of  the  office  it 
was  payable.    Messrs.  Bates  and  Clift  stated  in  evidence 
that  they  had,  at  the  time  of  so  paying  the  money, 
entirely  forgotten  that  the  policy  in  question  had  lapsed. 
Under  these  circumstances,  the  Lord  Chief  Baron  ex- 
pressed his  opinion,  that,  if  the  directors  had  had  know- 
ledge or  the  means  of  knowledge  of  the  poUcy  having  lapsed, 
the  plaintiff  could  not  recover,  and  that  their  afterwards 
forgetting  it  could  make  no  difference;   and  he  accord- 
in^y  directed  a  nonsuit.    But  afterwards,  on  a  motion  to 
enter  a  verdict  for  the  plaintiff^  or  for  a  new  trial,  his 
lordship  said : .''  I  think  the  defendant  ought  to  have  had 
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ie4-2,  the  opportanitj  of  taking  die  opinioii  of  the  jury  oa  the 
qoestion  whether  m  reality  the  directors  had  a  knowledge 
of  the  fhet^  and  therefore  that  there  shoold  be  a  new  trills 
and  hot  a  verdict  for  the  plaintiff;  althoogh  I  am  now 
prqMred  to  tay  that  I  laid  down  the  mle  too  broadly 
at  the  trial,  as  to  the  effect  of  their  having  had  neoat 
qf  buoivledfft.  Tliat  is  a  reiy  vagite  expression,  and  it  ii 
difficult  to  say  with  precision  what  it  amonftts  to:  ftr 
exanqile,  it  may  be  that  the  party  may  hare  the  mesas  of 
knowledge  on  a  particidar  subject,  only  by  sending  to  and 
obtiuning  information  firom  a  correspondent  abroad*  In 
the  case  of  BUlne  v.  lAunHetf^  the  aigument  aa  to  the  partj 
having  mean$  qf  hmwkdge  was  med  by  counsel,  sad 
adopted  by  some  of  tibe  judges;  but  that  wan  a  pecnSsr 
case,  and  there  can  be  no  question,  that,  if  the  point  had 
been  left  to  the  juiy,  they  would  have  found  that  the 
plaintiff  had  actual  knowledge.  The  safest  mle,  however^ 
is»  that,  if  the  party  makes  tiie  payment  with  full  know- 
ledge of  the  fincts,  although  under  ignorance  of  the  lsw« 
there  being  no  fraud  on  the  other  side,  he  cannot  reoofcr 
it  back  again.  There  may  also  be  ca^es  in  whidi^  alUioa^ 
he  might  by  investigation  learn  the  state  of  £m^  moie 
moeurately,  he  dediiKes  to  do  so,  and  chooses  to  pay  the 
money  notwithstanding;  in  that  case  there  can  be  no 
-doubt  thtft  he  is  equally  bound.  Then  tliere  is  a  third  caie, 
and  the  most  difficult  one-— where  the  party  had  onee  afiiU 
knowledge  of  the  facts,  but  has  since  forgotten  them.  I 
eertainly  Isid  down  the  rule  too  widdy  to  tile  jury,  when 
I  told  them,  that,  if  the  directors  cmoe  knew  the  hx^ 
they  must  be  taken  still  to  know  them,  and  could  aot 
T&xffer  by  saying  that  they  had  since  forgotten  them.  I 
think  the  knowledge  ot  the  facts  which  disentitles  the 
jmrty  from  recovering  must  mean  a  knowledge  existing  in 
the  mind  at  the  time  of  payment.''  And  Parke,  B.,  said  : 
"  I  think  that,  where  money  is  paid  to  another  under  the 
influence  of  a  mistake,  that  is,  npon  the  supposition  that  s 
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specific  fact  is  true,  which  would  entitle  the  other  to  1842, 
the  money,  but  which  fact  is  untrue,  and  the  money 
would  not  have  been  paid  if  it  had  been  known  to  the 
payer  that  the  fact  was  untrue,  an  action  will  lie  to 
reooyer  it  back,  and  it  is  against  conscience  to  retain  it. 
The  position  that  a  person  so  paying  is  precluded  from 
recovering  by  laches,  in  not  availing  himself  of  the  means 
of  knowledge  in  his  power,  seems,  from  the  cases  cited,  to 
have  been  founded  on  the  dictum  of  Bayley,  J.,  in  the  case 
of  MUnea  v.  Duncan,  6  B.  &  C.  671,  9  D.  &  R.  731  j  and, 
with  all  respect  to  that  authority,  I  do  not  think  it  can  be 
sustained  in  point  of  law."  In  almost  all  the  cases,  the 
party  has  had  the  means  of  knowledge — as  in  Biie  v. 
Dickastm,  1  T.  A.  286,  and  Co^  v.  Prentice,  8  M.  &  Sel. 
844;  and  yet,  the  money  having  been  paid  under  a 
mistake  ci  fact,  it  was  allowed  to  be  recovered  back* 
Whether  the  person  paying  the  money  has  means  of 
knowledge  or  not,  the  rights  of  the  recipient  are  in  no 
degree  varied.  Here,  the  note  was  given  by  the  defendant 
in  the  bon&  fide  belief  that  he  was  giving  it  in  substitution 
for  a  legal  liability.  The  alteration  of  the  bill  having 
taken  place  before  it  came  to  the  hands  of  the  bank,  the 
defendant  never  was  in  point  of  law  liable  to  them :  and 
therefore,  upon  the  authority  of  Boston  v.  Pratchett^ 
1  C.  M.  &  B.  798,  3  Dowl.  472,  a  plea  disclosing  that  the 
note  was  given  without  consideration  would  be  a  good  dcr 
fence,  at  least  afiber  verdict. 

CkmmeU,  Seijeant,  contra. — ^The  caae  of  KfiUy  v.  Solaris 
9  M.  &  W.  64,  undoubtedly  is  at  variance  with  the  dicta  in 
Wiie  V.  Lwnlejf,  2  East,  469,  MUnes  v.  Duncan,  6  B.  &  C. 
671,  9  D.  &  B.  731,  and  other  cases:  but  the  ground 
upoa  which  it  is  to  be  supported,  is,  that,  in  that  case,  it 
would  have  been  against  conscience  in  the  recipient  to 
retain  the  money,  and  the  action  was  one  in  which,  as 
Lor4  Mauafield  observed  in  Price  v.  Neal,  3  Burr.  1854^ 
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1842.  great  liberality  is  always  allowed/'  Hough  ignorant  of 
the  fact  of  the  alteration  having  been  made  in  the  date  of 
the  bill  (as  it  must  now  be  a^umed  that  the  defendant 
was),  if  he  had  the  means  of  knowledge^  and  neglected  to 
use  ordinary  diligence,  there  is  nothing  nnoonacientions  in 
the  plaintiff's  demand :  and,  to  make  the  plea  a  good  imt, 
it  should,  notwithstanding  the  case  of  Kelfy  r.  Solaris  have 
negatived  that  he  had  means  of  knowledge.  The  role 
contended  for  on  the  part  of  the  defendant  is  likely  to  lead 
to  this  inconvenience — if  mon^  paid  under  such  cucom- 
stances  be  recoverable  back,  a  party  who  has  received 
it  without  any  default  may  be  called  upon  to  refimd  at 
any  time  within  six  years,  when  his  means  of  defence  may 
be  gone*  Without  disputing  the  principle  Md  down  in 
Easton  v.  Pratchett,  1  C.  M.  &  R.  798,  3  Dowl.  472,  that 
a  plea  alleging  wantof  consideration  is  sufficnent  after 
verdict,  it  is  enough  to  say  that  there  is  here  no  distmct 
denial  of  consideration,  but  a  mere  argumentative  aaaer- 
tion  of  the  absence  of  any  other  consideration  than  that 
stated  in  the  preceding  part  of  the  plea. 

» 

TiNBAL,  C.  J. — The  question  before  the  court  in  tlib 
case  arises  upon  a  plea  pleaded  in  bar  to  an  action  upon  a 
promissory-note,  in  which  the  defendant  allies  in  sab- 
stance  that  he  gave  the  note  in  substitution  for  a  diaho* 
noured  bill  of  exchange  which  he  had  indorsed  at  the 
request  and  for  the  acconmiodation  of  the  drawer,  and  tha^ 
at  the  time  he  made  the  promissory-note,  he  was  ignorant 
of  the  fact  of  his  liability  thereon  having  been  discharged 
by  a  subsequent  alteration  in  the  date  made  without  his 
assent,  and  consequently  gave  it  in  the  supposition  that  he 
was  still  liable  to  the  holders  upon  the  bill :  and  the  ques- 
tion is  whether  that  plea  is  sufficient  without  going  on  to 
allege  that  the  defendant  was  without  the  means  qfbunp- 
ledge  of  the  fact  stated.  Whatever  our  impression  might 
have  been  with  regard  to  the  rule  supposed  to  have  been 
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laid  down  in  Bilbie  v.  Lumley  and  Jft/ne^  v.  Duncan,  it  1842. 
seems  to  me  that  the  late  case  of  KeUy  v.  Solari  is  quite 
decisiTC  to  shew  that  it  was  not  essential  to  the  validity  of 
this  plea  that  it  should  negative  means  of  knowledge.  In 
hxXf  after  that  case,  which  seems  to  have  been  well  consi- 
deredj  the  possession  of  means  of  knowledge  can  be  re- 
garded as  nothing  more  than  matter  of  observation  to  the 
jniy.  It  would  be  difficult  in  many  cases  where  a  party 
has  means  of  knowledge,  to  say  that  he  can  deny  that  he 
has  actual  knowledge :  but,  at  the  same  time,  it  is  by  no 
means  conclusive  as  a  rule  of  law  that  a  man  has  know- 
ledge of  a  fact  because  he  possesses  the  means  of  acquiring 
it.  I  therefore  think  the  plea  affords  a  sufficient  answer 
to  the  action,  and  that  the  rule  for  entering  judgment  for 
the  plaintiff  non  obstante  veredicto  must  be  discharged.  I 
would  add  this  observation,  that  the  case  is  much  stronger 
than  it  would  have  been  had  the  defendant  paid  the  money, 
and  then  brought  his  action  to  recover  it  back  (2). 

CoLTHAN,  J. — I  am  of  the  same  opinion.  Kelly  v.  Sotari 
has  certainly  to  a  very  considerable  degree  modified  that 
which  I  have  always  understood  to  be  the  impression  of  the 
profession  upon  this  subject :  and  I  am  not  quite  prepared 
to  say  that  it  is  warranted.  I  admit  the  inconvenience 
suggested  by  my  Brother  Channell.  But,  if  there  be  any 
evidence  of  means  of  knowledge,  the  jury  will  very  readily 
infer  actual  knowledge.  The  merely  giving  a  promise, 
however,  is  very  different  firom  having  actuaUy  paid  the 
money. 

Ebsxine,  J. —  KeUy  v.  Solari  has  expressly  overruled 
the  dicta  cited  and  relied  on  on  the  part  of  the  plaintiff. 

(2)    Which    Price  v.   Neal,  3  Bhould  turn  out  that  the  drawer *s 
Burr.  1354,  shews  that  even  the'  name  was  forged.    And  see  San- 
acceptor  of  a  hill  of  exchange  could  derson  v.  CoUman,  post,  p.  638* 
not  be  allowed  to  do,  (hough  it 
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1842.        It  is  now  no  answer^  therefore^  to  an  action  brought  to 
^     "     ^      recover  back  money  paid  under  a  mistake  of  fiict,  to  shew 

^T  that  the  party  paying  the  money  had  the  means  of  know- 
ing  the  fact  which  rendered  him  not  liable  to  pay  it.  But 
it  appears  to  me  that  the  question  in  this  case  does  not 
depend  npon  that  rule.  This  is  not  an  action  brought  to 
recover  back  money  paid  under  a  mistake  of  fact,  which 
cannot  be  maintained  unless  it  be  shewn  to  be  against 
conscience  in  the  defendant  to  retain  it :  but  it  is  an  action 
against  the  maker  of  a  promissory *note,  who  pleads  in 
answer,  that  he  had  indorsed  a  bill  of  exchange  for  the 
accommodation  of  one  Martin,  the  drawer,  and  without 
consideration  or  value,  that  the  bill  was  afterwards  with« 
out  his  knowledge  or  asseut  altered  in  the  date,  that,  after 
the  making  of  such  alteration,  the  bill  came  to  the  hands 
of  the  banking  co-partnership  of  whom  the  plaintifr  is  the 
representative,  that  the  defendant,  being  called  upon  tat 
payment  of  the  bill,  and  beUeving  that  he  was  liable  to  the 
payment  of  the  same,  and  being  ignorant  of  the  alteratum, 
and  never  having  assented  thereto,  gave  the  note  dedazed 
on  in  consideration  of  his  supposed  liability  to  the  co-part- 
nership upon  the  bill,  and  that  he  never  received  any  other 
consideration  or  value  for  the  making  of  the  note.  That^ 
if  true,  as  the  jury  have  found  it  to  be,  shews  that  there 
was  no  consideration  as  between  the  defendant  and  the 
holders  of  the  bill.  The  oase  is  therefore  mndi  stnoager 
than  that  of  Kelfy  v.  SoUnri,  and  does  not  neoessaiily  in- 
volve the  principle  there  laid  down. 

Cresswell,  J. — I  am  also  of  opinion  that  the  rule  that 
has  been  obtained  in  this  case  should  be  dischai^ed.  The 
real  question  raised  by  the  second  plea,  is,  whetfaor  the 
alteration  in  the  date  of  the  bill  was  made  with  the  know- 
ledge and  assent  of  the  defendant.  The  jury  having  deter- 
mined that  in  favour  of  the  defendant,  the  next  question 
is  whether  the  plea  itself  is  a  good  plea,  negativing  actual 
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knowledge  of  the  tsict,  or  whether  it  should  have  gone  on        1842. 
to  deny  that  the  defendant  had  the  means  of  knowledge. 
The  case  has  been  argued  as  if  this  were  an  action  brought 
to  reooTer  back  money  that  had  been  paid  under  a  mistake 
in  fact ;  and,  if  that  had  been  so,  the  court  would  have  felt 
themselves  bound  by  the  recent  determination  of  the  court 
of  Exchequer  in  Kelly  v.  Solari,    That  case  has  been  sup- 
posed to  be  at  variance  with  former  decisions.     I  cannot^ 
however,  think  that  it  is  so.    I  am  not  aware  of  any  case 
in  which  it  has  been  held  that  the  possession  of  the  means 
of  knowledge  is,  as  a  matter  of  law,  equivalent  to  actual 
knowledge.     In  Mihus  v.  Duncan,  6  B.  &  C.  671,  9  D^ 
&  R.  731,  a  bill  of  exchange  was  drawn  in  Ireland  upon 
the  stamp  required  by  law,  which  was  less  in  amount  than 
the  stamp  requked  for  such  a  bill  drawn  in  England ;  but 
there  was  nothing  on  the  face  of  the  bill  to  shew  that  it 
had  been  drawn  in  Ireland.    The  holder  in  England  ne- 
glected to  present  it  for  payment,  and  held  it  a  month 
after  it  was  due.    The  acceptor  having  become  bankrupt 
the  holder  applied  for  payment  to  the  indorser  who  had 
paid  it  to  him.     The  latter  refused  to  pay  it,  alleging  that 
the  holder  had  made  it  his  own  by  his  laches.    The  holder 
then  threatened  to  sue  him,  alleging  that  the  bill  was  void^ 
on  the  ground  that  it  was  drawn  on  an  improper  stamp. 
The  indorser  inspected  the  bill,  and  finding  that  the  stamp 
was  not  that  required  for  a  bill  of  the  same  amount  drawn 
in  England,  but  ignorant  of  the  fact  that  it  had  been 
drawn  in  Ireland,  paid  the  amount  to  the  bolder:  and 
it  was  held  that  this  was  money  paid  in  ignorance  of 
the   fact,  and  there  being  no  laches  imputable  to  the 
party  who  paid  the  money,  he  might  recover  it  back  in 
an  action  for  money  had  and  received.    Mr.  Justice  Bay- 
ley  there  says :  '^  K  a  party  pay  money  under  a  mistake  of 
the  law,  he  cannot  recover  it  back.     But,  if  he  pay  money 
under  a  mistake  of  the  real  facts,  and  no  laches  are  tm- 
puiable  to  him  (in  respect  of  his  omitting  to  avail  himself  of 
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1842.  the  mewM  of  knowledge  mihm  hie  power),  he  may  lecower 
back  such  money.  In  tlib  case  the  question  is,  whether 
there  was  on  the  part  of  the  phdntiff^  at  the  time  when  he 
made  the  payment,  ignorance  of  the  true  etate  qf  the  fatiM^ 
or  any  n^Ugence  vaipidable  to  him,  m  not  availing  Mmaefft^ 
the  meam  of  knowledge  within  M$  power  J*  Bat,  if  the 
means  of  knowledge  be,  as  a  matter  of  law,  eqnindent  to 
actual  knowledge,  how  can  the  question  of  laches  inter- 
▼ene?  Would  it  have  been  a  good  replication  in  this 
case  to  have  said  that  the  defendant,  though  he  had  not 
actual  knowledge  of  the  alteration  of  the  bill,  had  the 
means  of  knowledge,  and  neglected  to  avail  himself  of 
them?  KeUff  v.  Solari  does  not  appear  to  be  at  all  incon- 
sistent with  Milnee  y*  Ihmean.  One  who  pays  money 
without  consideration,  cannot  therefore  leooTer  it  haA, 
But,  if  he  make  a  promise,  without  consideration^  to  pay 
moneys  he  may  defend  himself  on  that  ground. 

Rule  discharged* 


TkundMy,     .  In  re  Wbbstbb. 

AfHi  2l9i.         . 

Both  the  com-  J\N  acknowledgment  under  the  8  &  4  'WllL  4,  c.  74,  har- 

ing  an  aaLoow'-  ^^S  ^^^  taken  bcforc  two  commissioners,  one  of  whom  was 

^r^r^  STi  *  commissioner  appointed  for  Lincoln,  the  other  for  the 

Will  4.  c.  74,  county  of  Nottingham,  the  officer  refused  to  receiTe  the 

most  be  peraont 

appdntcd  for     Certificate  and  affidavits,  alleging  that  both  must  be  oom- 
OT^dWtricT"'^  missioners  impowered  to  act  for  the  same  district, 

Ta^ourd,  Serjeant,  moved  that  the  officer  be  directed  to 
receive  and  file  them. — He  submitted  that  there  was  no 
rule  of  court  requiring  that  the  two  commissioners  acting 
in  the  matter  should  be  persons  appointed  for  the  particular 
district :  and  he  referred  to  the  82nd  section,  which  pro- 
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vides  (3)^  ''  that  any  person  appointed  commissioner  for 
any  particular  county^  ridings  division^  soke^  or  place^  shall 
be  competent  to  take  the  acknowledgment  of  any  married 
woman  wheresoever  she  may  reside,  and  toheresoever  the 
lands  or  money  in  respect  of  which  the  acknowkdgment  is 
to  be  taken  may  be" 


1842. 


TiNDAL,  C.  J. — ^It  would  be  useless  to  appoint  commis* 
sioners  for  each  particular  county  or  district^  if  each  of 
them  is  to  have  a  general  power  to  act  throughout  the 
lorn  (4). 


The  rest  of  the  court  concurring — 


The  learned  Serjeant  took  nothing  by  his  motion. 


c< 


(3)  The  81st  section  enacts, 
that  for  the  purpose  of  providing 
convenient  means  of  taking  ac- 
knowledgments hy  married  women 
oi  die  deeds  to  be  executed  by 
them  as  aforesaid,  the  Lord  Chief 
Justice  of  the  court  of  Common 
Fleas  at  Westminster  shall  from 
time  to  time  appoint  such  proper 
persons  as  he  shall  think  fit,  for 
every  county,  riding,  division,  soke, 
or  place  for  which  there  may  be  a 
derk  of  the  peace,  to  be  perpetual 
commissioners  for  taking  such  ac- 
knowledgments, and  such  commis- 
sioners shall  be  removable  by  and 
at  the  pleasure  of  the  said  Lord 
Chief  Justice;  and  lists  of  the 
names  of  such  commissioners  for 
the  time  being,  with  the  names  of 
their  places  of  residence,  and  the 
counties,  ridings,  divisions,  sokes, 
or  places  for  which  they  shall  be 
respectively  appointed  to  act,  shall 


from  time  to  time  be  made  out  and 
be  kept  by  the  officer  of  the  court 
of  Common  Pleas  at  Westminster 
with  whom  the  certificates  of  the 
acknowledgments  by  married  wo« 
men  are  to  be  lodged  as  hereinafter 
mentioned;  and  such  officer  shaH 
from  time  to  time  transmit,  without 
fee  or  reward,  to  the  clerk  of  the 
peace  for  each  county,  riding,  di- 
vision, soke,  or  place,  or  his  deputy, 
a  copy  of  the  list  to  be  so  from 
time  to  time  made  out  for  that 
county,  &C.,  and  such  officer  shall 
deliver  a  copy,  signed  by  him,  of 
the  list  for  the  time  being  for  any 
county,  &c. ;  and  tiie  clerk  of  the 
peace  for  each  county,  &c.,  or  his 
deputy,  shall  deliver  a  copy,  signed 
by  him,  of  the  list  last  transmitted 
to  him  as  aforesdd,  to  any  person 
applying  for  the  same." 

(4)    See   In   re  Shufflebottom, 
6  Scott,  898. 
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F^ridsf,  Sandbeson  and  Others  v.  Coluian  and  Another. 

A  decUimtioa  ASSUMPSIT.    The  first  oonnt  of  the  dedaration  stated 

by  indoraees  .                              ,                                         «i«# 

against  the  ac-  that  Certain  persons  using  the  name,  stylei  and  fim  of 

S^S^  **'"  Daeniker  &  Wegmann,  on  the  14th  Deeember,  1840,  in 

ttated  that  cer*  parts  bcYond  the  seas,  to  wit,  at  Bio  de  Janeiro,  made  their 

Uin  persons  *                                      . 

using  the  style  bill  of  exchange  in  writing,  and  directed  the  same  to  the 

ft  w^  on*&c.,'  defendants,  and  thereby  required  the  defendants  to  paj 

rit^Mde  A^ir  *•***  ^^^  *^  ^  exchange,  second  and  third  not  paid,  to 

biu  of  exchange  the  ordcT  of  a  Certain  person  therein  named  and  described 

in  writing  and 

directed  the  as  A.  Y.  BaUscn,  Esq.,  600/.  sterling,  sixty  days  after  the 
^lms,^d**  sight  thereof;  that  the  defemdamU,  theretofore,  and  more 

thereby  requir-  jj^^u  sixty-threc  davs  before  the  commencement  of  the  suit, 

cd  the  defend*  ^         *                    ^ 

anu  to  pay  to  to  wit  on  the  16th  February,  1841,  had  nghi  of  the  Maid  bitt 

certain  person  of  exchange j  and  then  accepted  the  same,  payable  at  Messrs. 

^^dd^J^^  Jones,  Uoyd,  &  Co.'s;  that  the  said  person  so  named  and 

asA.  v.  B.,  described  in  the  said  bill  as  A«  Y.  Bahlsen,  Esq.,  then  m* 

6001,  sixty  days  * 

after  the  ti^ki  dorscd  the  Said  biU,  by  and  in  the  name  of  A.  Y.  Bahken, 

defenduu  Amd  to  the  plaintiflEs ;  of  which  the  defendants  then  had  notice^ 
of  the  biu  ^^  ^^Q  promised  the  plaintiffs  to  pay  them  the  amoDnt 


and  then 

cepted  the  same,  of  the  said  bill  according  to  the  tenor  and  effioet  theieaf 

and  that  the  said  .  • 

person  so  named  and  of  the  Said  acceptance.  The  second  connt  also  charged 
the ^Uas A^v?  ^^®  defendants  as  the  acceptors  of  a  biU  of  exchange  for 
a  thenindofsed  IQOO/.,  drawn  upon  the  same  day,  at  the  same  place,  and 

it  by  and  in  the  '  r  ^i  r        » 

nameof  A.v.B.  by  the  Same  persons. 

The  defeodaniB      Plea,  that  the  said  Daeniker  &  Wegmann  did  not  JDMkc 

pleaded  that  the 
said  D.  a  W. 

did  not  uakt  the  said  hill  of  exchange  In  the  dedatation  mnitioaed.  In  tttfttner  and  6rv  « 
therein  alleged.  The  plaintiib  replied  that  the  defendants  ought  not  to  be  allowed  to  pksii 
or  say  that  the  said  D.  ft  W.  did  not  make  the  bill,  because  tliey  said,  that,  at  the  tiise  whea 
the  defendant  accepted  the  bill,  it  purported  Co  have  been  aaade  and  drasm  by  tfhe  said  D.  A 
W.,  and  to  have  been  signed  by  them  as  the  drawcn  thereof;  and  tkat  chey  the  ^aialiA,  it 
the  time  when  the  bill  was  so  indorsed  to  them  as  in  the  count  alleged,  had  no  notioe  or 
knowledge  that  the  bill  had  not  been  made  by  the  said  D.  &  W.,  and  then,  and  before  the  bOI 
became  due,  gave  ▼aloe  for  the  aaaw  upo«  the  feith  and  credit  of  Che  defendant's  amptiMf 
thereof— eondudii^  by  relyii^  on  the  csU^ipel :— Held,  that  tke  pica  was  had,  it  net  kftag 
competent  to  the  defendants,  after  having  accredited  the  bill  by  their  acceptance,  to  deny  tbtf 
it  was  drawn  by  the  persons  who  upon  the  face  of  it  purported  to  be  the  drawers — that  it  ««• 
competent  to  the  plaintiffs  to  reply  this  ly  SMjr  ^etioppel — and  that  the  replication  was  lal- 
dent  in  point  of  form. 
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the  said  bills  of  exchange  in  the  said  counts  of  the  said         1842. 
declaration  respectively  mentioned,  or  either  of  them,  in     ssMmMOH 
maimer  and  form  as  therein  alleged,  concluding  to  the      _    ^' 

CoiXMAK« 

country  (6). 

Replication  to  the  said  plea  so  far  as  it  related  to  the  Replication. 
first  count  of  the  said  declaration — that  the  defendants 
ought  not  to  be  allowed  to  plead  or  say  that  the  said 
Daeniker  k  Wegmann  did  not  make  the  said  bill  of  ex* 
change  in  the  said  first  count  of  the  declaration  mentionedi 
because  the  plaintiffs  said,  that,  at  the  time  when  the  de* 
fendants  accepted  the  said  bill  of  exchange  as  in  the  said 
first  count  of  the  said  declaration  mentioned,  the  same  bill 
in  that  count  mentioned  purported  to  hare  been  made  and 
drawn  by  the  said  Daeniker  &  Wegmann,  and  to  have  been 
signed  by  them  as  the  drawers  thereof;  and  that  they  the 
plaintiffs,  at  the  time  when  the  said  last-mentioned  bill  of 
exchange  was  so  indorsed  to  them  as  in  the  said  first  count 
mentioned,  had  no  notice  or  knowledge  that  ihe  said  bill 
had  not  been  made  by  the  said  Daeniker  &  Wegmann,  and 
then,  and  before  the  said  bill  of  exchange  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  gave  value 
for  the  same  upon  the  faith  and  credit  of  the  defendant's 
acceptance  thereof;  and  this  the  defendants  were  ready  to 
verify,  wherefore  they  prayed  judgment  if  the  defendants 
ought,  contrary  to  their  said  acceptance  of  the  said  bill  of 
exchange  in  the  said  first  count  mentioned,  and  to  their 
acknowledgment  thereby,  to  say  that  the  said  Daeniker 
&  Wegmann  did  not  make  the  said  bill  of  exchange  in  the 
twid  first  count  mentioned. 

There  was  a  similar  replication  to  the  plea  so  far  as  it 
velated  to  the  second  count. 


{5)  Yliero  was  also  a  plea  that  mentioned  as  A.  V .  Bahlsen,  Esq.., 

tKe  deftudants  did  not  accept,  and  did  not  indorse  "  to  the  plainfciffi^ 

a  plea  (to  each  count)  that  "  the  in  manner  and  form,  &c.,  upon 

person  named  and  described  in  the  which  pleas  respectively  issues  were 

^d  bill  of  exchange  in  the  count  joined. 
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SAMDsaaoM 

V. 
COLLMAN. 

SpecUl  de- 
murrer* 


Special  demurrer  to  the  replication  to  the  above  plea  so 
far  as  it  related  to  the  first  count  of  the  declaration,  as- 
signing for  causes — ^that  the  subject-matter  of  the  said 
replication  was  matter  of  evidence  only,  and  did  not  bylaw 
constitute  an  estoppel  to  the  defendants'  pleading  the  said 
plea  to  the  said  first  count — ^that  the  replication  was  a  de- 
parture from  the  said  first  count,  wherein  it  was  alleged 
that  Daeniker  &  Wegmann  made  the  said  bill  of  exchange 
therein  mentioned,  whilst  it  was  admitted  by  the  repli- 
cation that  they  did  not  make  any  such  bill — ^that  the 
replication  was  inartificially  and  improperly  pleaded,  and 
without  the  certainty  required  by  law  in  a  plea  of  estoppel, 
in  this  that  it  did  not  affirmatively  and  precisely  state  hj 
positive  and  direct  averments  the  facts  which  were  neces- 
sary to  constitute  the  alleged  estoppel,  namely,  that  thoe 
was  such  a  bill  of  exchange  as  that  alleged  in  the  said  first 
count,  that  the  defendants  did  accept  such  bill,  that  they 
had  sight  of  it,  that  the  acceptance  was  written  upon  a 
part  of  the  said  bill  whereon  were  written  the  names  of 
Daeniker  &  Wegmann  as  drawers,  and  the  facts  necessaiy 
to  constitute  an  estoppel,  &c. 

There  was  a  similar  demurrer  to  the  replication  to  the 
plea  so  far  as  it  related  to  the  second  count. 


Channelly  Serjeant  {Adduon  was  with  him),  in  support  of 

the  demurrer. — ^Three  questions  arise  in  this  case— first, 

whether  the  defendants  are  at  liberty  to  deny  the  £m^  of 

the  bills  having  been  drawn  by  the  parties  by  whom  they 

purport  to  have  been  drawn — secondly,  whether  the  estqn 

pel  can  be  replied — thirdly,  assuming  that  it  may,  whether 

this  replication  is  pleaded  with  all  the  requisites  of  a  repli- 

1.  Whether  the  catiou  of  estoppel.    1.  It  may  be  that  the  acceptance  is 

bnTbelc^pped    P^^^^^  f^^^  ^^  admission  that  the  bill  is  well  drawn,  and 

S«d^w7*"*'    dra^^  by  the  person  by  whom  it  purports  to  be  drawn: 

but  it  does  not  therefore  follow  that  the  acceptor  may  not 
shew  that  he  has  been  deceived.  In  WilkinsonY.  LuMdge, 
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1  Str.  648^  whidi  was  an  action  against  the  acceptor  of  a        1842. 
bill,  it  was  objected  on  the  part  of  the  defendant  that  the     sahdmsom 
plaintiff  should  not  be  admitted  to  prove  the  acoeptanoe  ^' 

until  he  had  proved  the  hand  of  the  drawer :  and  a  differ- 
ence was  taken  between  that  case  and  the  case  of  an  action 
against  the  indorser^  who  is  liable  though  the  bill  be  not 
signed  by  the  person  who  is  supposed  to  draw  it ;  because 
an  indorser  is  in  the  nature  of  a  new  drawer ;  whereas  an 
acceptor  is  not  liable  unless  the  bill  was  fairly  signed  by 
the  drawer.  But  as  to  this  the  Chief  Justice  (Lord  Bay- 
mond)  was  of  opinion  that  the  proof  of  an  acceptance  was 
a  snfScient  acknowledgement  on  the  part  of  the  acceptor, 
who  must  be  supposed  to  know  the  hand  of  his  own  cor«> 
respondent :  but  he  said  U  would  not  be  conduswe  evidence. 
And  in  Cooper  v.  Le  Blanc,  2  Str.  1051,  the  Lord  Chief 
Justice  Hardwicke,  in  an  action  against  an  indorser  of  a 
note,  refosed  to  let  the  defendant  in  to  shew  forgery  by 
simiUtude  of  hands,  since  it  would  tend  to  destroy  all 
negotiation  of  notes  and  bill :  but  he  seemed  inclined  to 
allow  proof  of  acttud  fi^ff^Hf*  ^  ^^^  defendant  could  have 
shewn  it.  Jenys  v.  Fawler,  2  Str.  946,  rather  looks  the 
other  way.  There,  in  an  action  by  the  indorsee  of  a  bill  . 
of  exchange  against  the  acceptor,  it  was  held  not  to  be 
necessary  to  prove  the  hand  of  the  drawer :  and  the  plain- 
tiff rested  on  the  proof  of  the  acceptance.  The  defendant 
offered  to  prove  it  a  forged  bill,  by  calling  persons  who 
were  acquainted  with  the  hand  of  the  drawer,  and  would 
swear  they  did  not  believe  it  to  be  his  hand.  But  the  Chief 
Justice  (Lord  Braymond)  would  not  admit  this,  from  the 
danger  to  negotiable  notes,  and  because  a  man  might 
with  design  write  contrary  to  his  usual  method.  And  he 
strongly  inclined,  that  even  actual  proof  of  forgery  would 
not  excuse  the  defendants  against  their  own  acceptance, 
which  had  given  the  bill  a  credit  to  the  indorsee.  In 
Smiik  V.  Che9tery  1  T.  B.  654,  it  was  held  to  be  necessary, 
m  an  action  against  the  acceptor  of  a  bill  of  exchange,  to 

VOL.  IV.  T  T 
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Sandbrsoh 

V, 

CauMAv. 


2.  Whether 
such  estoppel 
may  be  replied. 


3.  As  to  the 
form  of  the  re* 
plication. 


prove  the  hand-writing  of  the  first  indorser, 
ing  such  indorsement  was  on  the  bill  at  the  time  it  vas 
accepted.  The  dictum  of  Boiler^  J.^  in  that  case,  tbat, 
''  when  a  bill  is  presented  for  acceptance^  the  acooptor 
only  looks  to  the  hand* writing  of  the  drawer,  which  he  is 
afterwards  precluded  from  disputii^,  and  it  is  on  thit  ac- 
count that  an  acceptor  is  liable  even  though  the  bill  be 
fiorged/'  which  will  probaUy  be  relied  on  for  the  plaintifls, 
was  extra-judicial.  The  only  other  case  in  which  this  pre- 
dse  question  has  been  considered  is,  Bass  ▼.  CKoe,  4  M.  ft 
S.  14 :  there,  it  was  held  that  a  bill  of  exchange  drawn  in 
this  form — *'  Pay  to  our  order"  &c.,  signed  in  the  nsmei 
of  two  persons  k  Co.,  and  accepted  by  the  defendant,  mig^t 
be  declared  on  by  the  indorsees  as  a  biU  drawn  by  an 
aggregate  firm,  and,  if  it  be  proved  that  the  firm  consiflta 
of  only  one  person,  yet  it  is  no  variance :  and  Dampier,  J., 
observes,  but  unnecessarily — ''  Suppose  the  drawer's  name 
is  forged,  yet,  if  the  drawee  accept  the  bill,  he  is  precluded 
from  averring  as  against  strangers  that  it  is  a  forgeiy.  So, 
here,  the  defendant  by  his  acceptance  has  verified  the  word 
'  our.' "  2.  Then,  assuming  that  the  defendants  in  this 
case  are  estopped  by  their  acceptance  from  denying  the 
actual  drawing  of  the  bill  by  Daeniker  &  Wegmann,  is 
such  estoppel  the  proper  subject  of  a  replication?  There 
are  many  cases  where  a  man  is  estopped  from  disputing 
the  right  or  title  of  another;  for  instance,  a  tenant  is 
estopped  from  disputing  the  title  of  his  landlord,  a  land- 
lord (who  has  accepted  rent)  from  disputing  the  fact  of 
tenancy,  a  wharfinger  or  warehouseman  from  disputing 
the  title  of  the  party  who  has  depoated  goods  with  him, 
and  the  like :  but,  who  ever  heard  of  such  a  matter  of 
estoppel  being  pleaded?  except  where  the  demise  is  by 
indenture.  This  is  in  effect  an  attempt  to  put  matter  of 
evidence  upon  the  record,  which  is  contrary  to  one  of  the 
first  principles  of  pleading.  8.  Matter  of  estoppel  must 
be  pleaded  with  precision.    The  only  ground  upon  which 
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it  can  be  said  that  the  acceptor  of  a  bill  by  his  acceptance        1842. 
gives  authenticity  to  the  signature  of  the  drawer,  is,  that     sandbmon 
he  has  had  an  opportunity  of  inspecting  the  bill  and  ascer-  *^- 

OOLIiM  AN  • 

taining  its  genuineness.  Have,  then,  the  plaintiffs  in  this 
replication  stated  all  the  circumstances  from  which  the 
estoppel  arises?  All  that  the  replication  states,  is,  that, 
at  the  time  when  the  defendants  accepted  the  bills,  they 
purported  to  have  been  made  and  drawn  by  Daeniker  & 
Wegmann,  and  to  have  been  signed  by  them,  that  the 
plaintiffs,  at  the  time  the  bills  were  indorsed  to  them,  had 
no  notice  or  knowledge  that  they  had  not  been  made  by 
Daeniker  &  Wegmann,  and  that  they  gave  value  for  the 
same  upon  the  faith  and  credit  of  the  defendants^  accept- 
ance thereof.  Now,  this  being  the  case  ot.foreiffn  bills, 
the  acceptance  might  have  been  otherwise  than  by  writing 
on  the  face  of  the  bills — by  letter,  for  instance.  And  the 
defect  in  the  replication  is  not  aided  by  the  allegation  in 
the  declaration  that  the  defendants  "  had  sight  of  the  said 
bills/'  for,  that  being  an  immaterial  allegation,  a  tra- 
verse of  it  would  have  been  bad ;  and  a  traverse  that  the 
defendants  had  sight  of  the  bills  and  that  they  accepted 
them,  would  equally  have  been  bad,  for  duplicity.  To 
make  the  replication  good,  it  should  have  reiterated  every 
allegation  in  the  declaration. 

Bongos,  Serjeant,  contra. — 1.  As  against  the  acceptor  of  Pint  point. 
a  bill  of  exchange,  proof  of  the  acceptance  alone  is  neces- 
sary. The  cases  of  Wilkinson  v.  Lattcidge,  1  Str.  648,  and 
Cooper  V.  Le  Blanc,  2  Str.  1051,  which  alone  raise  any 
doubt  upon  this  question,  clearly  are  not  law  at  the  pre- 
sent day.  In  Jenys  v.  Fawler,  2  Str.  946,  it  was  held  that 
even  actual  proof  of  forgery  of  the  drawer's  name  would 
not  excuse  the  defendants  against  their  own  acceptance, 
which  had  given  the  bill  a  credit  to  the  indorsee.  So,  in 
Price  V.  Neal,  3  Burr.  1354,  where  a  forged  bill  had  been 
accepted  and  paid  by  the  drawee,  it  was  held  that  the  lat- 
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ter  coidd  not  recover  back  the  money  from  the  indcMiKe  to 
whom  he  had  paid  it.  Lord  Mansfield  stopped  the  oomud 
for  the  defendant^  observing  that  it  was  one  of  those  cases 
that  could  never  be  made  plainer  by  argument ;  and  sud: 
'*  It  can  never  be  thought  unconscientious  in  the  defend- 
ant  to  retain  this  money,  when  he  has  once  received  it. 
upon  a  bill  of  exchange  indorsed  to  him  for  a  fidr  and 
valuable  consideration,  which  he  had  bon&  fide  paid,  with- 
out  the  least  jHrivity  or  suspicion  of  any  foigeiy.  Here 
was  no  fraud,  no  wrong.  //  wag  Mcwnbeni  tgnm  ike  pUu^ 
tiff  to  be  MotUfied  that  the  bill  drawn  tqnm  him  wa$  the 
drmwef^s  hand  brfore  he  accqried  or  paid  it :  but  it  was  not 
incumbent  upon  the  defendant  to  inquire  into  it.  What- 
ever neglect  there  was,  was  on  hie  (the  plaintiff's  side).  It  is 
a  misfortune  which  has  happened  without  the  defendant's 
fiiult  or  neglect.  If  there  was  no  neglect  in  the  plaintiff, 
yet  there  is  no  reason  to  throw  off  the  loss  firom  one  inno- 
cent man  upon  another  innocent  man :  but^  in  this  esse, 
if  there  was  any  fault  or  negligence  in  any  one,  it  cer- 
tainly was  in  the  plaintiff,  and  not  in  the  defendant'' 
And  the  language  of  Buller,  J.,  in  Smiih  v.  Cheeter, 
1  T.  B.  654,  and  of  Dampier,  J.,  in  Baee  v.  CUve,  4  M. 
k  S.  14,  is  express  to  the  same  effect.  The  last^men- 
tioned  case  especially  shews  that  it  is  a  conclusive  estop- 
pel in  point  of  evidence.  In  Cocper  v.  Meyer,  10  B.  &  C. 
.468,  5  M.  &  B.  887,  it  was  held,  that,  where  a  bill  is 
drawn  in  the  name  of  a  fictitious  person,  payable  to  the 
order  of  the  drawer,  the  acceptor  is  considered  as  under- 
taking to  pay  to  the  order  of  the  person  who  signed  ss 
the  drawer;  and  therefore  an  indorsee  may  bring  evi- 
dence to  shew  that  the  signatures  of  the  supposed  drawer 
to  the  bill  and  to  the  first  indorsement  are  in  the  ssme 
handwriting.  Lord  Tenterden  said :  ''  The  acceptor  oagbt 
to  know  the  handwriting  of  the  drawer,  and  is  therefore 
precluded  firom  disputing  it :  but  it  is  said  that  he  may 
tijevertheless  dispute  the  indorsement.    Where  the  drawer 
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18  a  real  person^  he  may  do  so;  but^  if  there  is  in  reality 
no  such  person^  I  think  the  fair  construction  of  the  ac- 
ceptor's undertakings  is^  that  he  will  pay  to  the  signature 
of  the  same  person  that  signed  for  the  drawer/'     And 
Bayley^  J.^  said :  "  The  defendants  ought  not  to  have  ac- 
cepted the  bills  without  knowing  whether  or  not  there 
^ere  such  persons  as  the  supposed  drawers.    If  they  chose 
to  accept  without  making  the  inquiry^  I  think  they  must 
he  considered  as  undertaking  to  pay  to  the  signature  of 
the  person  who  actually  drew  the  bills/'     2.  Wherever  Second  point, 
there  is  an  estoppel  in  fact^  those  matters  which  constitute 
the  estoppel  may  be  pleaded.    An  instance  of  a  rejoinder 
by  way  of  estoppel  of  matter  in  pais,  is  found  in  the  case 
of  Veak  v.  fFamer,  1  Wms.  Saund.  828  ft;  upon  which 
Serjeant  Williams  observes — ''This  rejoinder,  though  a  fri- 
Tolous  one,  and  pleaded  with  a  view  to  entrap  the  plaintiff, 
is  however  in  the  nature  of  an  estoppel  in  pais,  viz.  that 
the  plaintiff,  after  acknowledging  in  writing  that  the  de- 
fendant had  paid  him  the  money,  ought  not  to  be  admit- 
ted to  deny  the  payment  of  it ;  like  the  case  of  an  estop- 
]iel  by  acceptance  of  rent  in  Co.  Litt.  852.  a.,  and  therefore 
properly  concludes  with  relying  upon  the  estoppel,  accord- 
ing to  the  rule  of  pleading,  that  every  plea  ought  to  have 
its  proper  conclusion,  as,  a  plea  to  the  writ  to  conclude  to 
the  writ,  a  plea  in  bar  to  conclude  to  the  action,  an  estop- 
pel to  rely  upon  the  estoppel/'    In  Termes  de  la  Ley,  title 
Estoppel,  p.  814,  where  an  excellent  definition  of  an  estop- 
pel is  given,  it   is  said:  ''Estoppel  is  when  one  is  con- 
cluded and  forbidden  in  law  to  speak  against  his  own  act  or 
deed,  yea  though  it  be  to  say  the  truth.    And  of  estoppels 
there  are  divers :  one,  for  example,  is,  when  J.  S.  is  bound 
in  an  obligation  by  the  name  of  T.  S.,  or  any  other  name, 
and  is  sued  afterward  according  to  the  name  in  the  obliga^ 
tion ;  now  he  shall  not  be  received  to  say  that  he  is  mis- 
named, but  shall  be  driven  to  answer  according  to  the 
name  put  in  the  obligation,  that  is,  T.  S.,  for,  peradventui^ 
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1842.        the  obligee  did  not  know  his  name  but  by  the  report  of 

Sandbrson     ^^^  obligor  himself:  and^  inasmuch  as  he  is  the  same  man 

V-  that  was  bound,  he  shall  be  estopped  and  forbidden  in  law 

COLLMAN 

to  say  contrary  to  his  own  deed ;  for^  otherwise,  he  might 
take  advantage  of  his  own  wrong,  which  the  law  will  not 
suffer  a  man  to  do/'  So,  here,  though  the  drawers'  names 
be  forged,  the  defendant  is  estopped  by  his  acceptance  firom 
so  averring,  Even  a  judgment  is  not  concbtswe,  unless 
pleaded  by  way  of  estoppel — Outram  v.  Morewood,  3  East, 
346 :  Vooffht  v.  Winch,  2  B.  &  Aid.  662 ;  Doe  v.  Huddari, 
2  C.  M.  &  B.  316.  In  Termes  de  la  Ley,  314,  it  is  said— 
'^  If  the  daughter  who  is  heir  to  her  father  will  sue  Uveiy 
with  her  sister  who  is  a  bastard,  she  shall  not  afterwardi 
be  received  to  say  that  her  sister  is  a  bastard,  inasmuch  as 
if  her  bastard  sister  take  half  the  land,  there  is  no  remedy 
by  the  law.''  It  is  conclusive  evidence  against  her  that  she 
is  legitimate,  but  only  as  matter  of  evidence.  "  Also,  if  t 
man  seised  of  lands  in  fee-simple  will  take  a  lease  for  yean 
of  the  same  land  of  a  stranger  by  deed  indented;  this  is 
an  estoppel  during  the  term  of  years,  and  the  lessee  is 
thereby  barred  to  say  the  truth,  which  is,  that  he  HaX 
leased  the  land  had  nothing  in  it  at  the  time  of  the  lease 
made,  and  that  the  fee-simple  was  in  the  lessee :  but  this 
he  shall  not  be  received  to  say  till  after  the  years  are  deter- 
mined, because  it  appears  that  he  hath  an  estate  for  yean, 
and  it  was  his  folly  to  take  a  lease  of  his  own  lands,  and  there- 
fore shall  thus  be  punished  for  his  folly."  The  answer  to 
this  plea  is  that  the  defendants  ought  not  to  be  allowed  to 
say  that  that  which  they  by  their  acceptance  have  aatbenti* 
cated  and  accredited  to  the  world  as  the  handwriting  of 
the  drawers  of  the  bills  is  not  in  fact  their  handwriting.  If 
that  is  any  defence,  why  may  it  not  be  pleaded  ?  There  is 
no  authority  to  shew  that  it  may  not,  and  all  the  analogj 
to  be  drawn  from  the  cases  upon  the  subject  of  estoppel  is 
in  favour  of  it.  In  Bowman  v.  Rostron,  2  Ad.  &  £.  295,  it, 
4N.  &  M.  551,  a  recital  in  a  deed  was  held  not  to  be  con- 
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dnaiYe  because  it  was  not  pleaded  by  -way  of  estoppel.        1842, 

8.  Then^  the  replication  is  clearly  sufficient  in  point  of    s^^p^RgJy 

farm.    It  is  admitted  upon  the  record  that  the  defendants      _    v- 

accepted  the  bilk  declared  on — ^whether  by  writing  on  the 

face  of  the  bills,  or  by  letter^  is  quite  immaterial.    And  Third  point 

the  declaration  alleges  that  the  defendant  had  sighi  of  the 

bills,  and  then  accepted  the  same :  taking  the  declaration 

and  the  replication  together,  enough  appears  to  shew 

that  the  defendants  are  estopped  fix)m  denying  the  fact 

of  the  drawing.    At  all  events,  supposing  the  replication 

to  be  insufficient,  the  plea  is  clearly  no  answer  to  the 

action. 

ChanneV,  Seijeant,  in  reply. — ^No  doubt,  where  the  Reply. 
estoppel  is  by  matter  of  record  or  by  deed  (as  in  the  in- 
stances quoted  from  Termes  de  la  Ley),  the  party  loses  the 
benefit  of  it  unless  he  puts  it  upon  the  record.  But  this 
is  an  attempt  for  the  first  time  to  put  upon  the  record  that 
which  is  at  the  most  a  mere  estoppel  in  pais.  The  note 
in  2  Wms.  Saund.  825  a,  was  only  designed  to  shew  that 
a  rgoinder,  which  the  learned  Seqean^ treats  as  frivolous, 
was  correct  in  point  of  Jbrm :  that  case,  therefore,  cannot 
assist  the  argument. 

TxNDAL^  C.  J. — The  first  point  to  be  determined  in  this  Fim  point. 
case,  is,  whether  the  ac<ieptor  of  a  foreign  bill  of  exchange, 
after  he  has  by  his  acceptance  given  to  the  instrument  an 
apparent  validity,  and  declared  his  assent  to  the  right  of 
the  drawer  to  draw  the  bill,  can  set  up  as  an  answer  to  an 
action  against  him  as  such  acceptor,  that  the  name  of  the 
drawer  is  foiled,  or  any  circumstances  to  shew  that  the 
drawer  had  no  authority  to  draw  the  bill.  It  appears  to 
me  that  the  conclusion  to  be  drawn  from  the  current  of 
authorities,  is,  that  he  has  no  such  right.  Undoubtedly,  in 
some  of  the  earlier  cases — and  especially  iu  those  that  were 
cited  from  Strangers  Beports — ^there  seems  to  have  been 
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Collmah. 


1842.  an  incHnatioii  on  the  part  of  the  judges  to  let  in  CTideDce 
Sandbmok  ^^  foi^rjr.  The  later  ones,  howerer,  seem  to  hare  doted 
the  door  to  that  sort  of  evidence.  Many  of  these  were 
cited  in  the  course  of  the  argument.  It  is  unneoessarjr  to  go 
through  them  in  detail :  but  I  will  mention  two,  which, 
though  not  expressly  to  the  point  now  under  oonsideratioiii 
are  clear  to  shew  that  the  acceptor  is  estopped  from  aetting 
up  as  a  defence  to  an  action  upon  the  bill  the  want  of 
authority  m  the  party  who  upon  the  face  of  the  bill  pur- 
ports to  have  such  authority,  to  transfer  it  by  indorse- 
ment. The  first  of  these  is  the  case  of  Drayton  v.  Dak, 
2  B.  &  C.29S,  SD.  &  E.684,  where  adebtor  of  an  oncer, 
tificated  bankrupt  made  a  promissory-note  payable  to  the 
bankrupt  ''or  his  order/^  in  dischai^e  of  a  debt  contracted 
before  the  bankruptcy,  and  the  bankrupt  indorsed  it  for  t 
bon&  fide  debt  to  A.,  who  indorsed  it  to  B.  for  a  Talosble 
consideration,  and  B.  sued  the  maker;  and  it  was  held 
that  the  maker  was  by  the  terms  of  his  note  estopped  from 
saying  that  the  bankrupt  had  no  authority  to  indorse ;  and, 
though  an  issue  joined  upon  the  precise  fact  was  found  for 
the  defi^ndant,  yet  ^the  plaintiff  was  held  to  be  entitled  to 
judgment.  The  other  is  PUi  v.  Chi^^law,  8  M.  &  Webby, 
616,  where,  in  assumpsit  by  an  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange  drawn  by  B.,  it  was  held,  pretty 
much  in  the  same  terms^  that  the  defendant  was  estopped, 
by  his  acceptance  of  the  bill  payable  to  B.'s  order,  from 
saying  that  B.  was  (by  reason  of  his  having  been  twice  a 
bankrupt,  and  the  insufficiency  of  his  estate  to  pay  15».  in 
the  pound)  incapable  of  transferring  the  bill  by  indorse- 
ment. The  only  difference  I  can  perceive  between  these 
two  cases,  is,  that  the  one  came  before  the  court  upon  a 
motion  for  judgment  non  obstante  veredicto,  and  the  other 
upon  demurrer.  Both,  however,  are  strong  authorities  to 
shew  that  the  acceptor  cannot,  after  having  by  his  accept- 
ance publicly  proclaimed  the  power  of  the  payee  to  put  the 
bill  in  circulation  by  his  indorsement,  deny  that  he  has 
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vuch  authority ;  and  they  afford  an  equally  strong  inference         1842. 
that  he  is  likewise  estopped  from  shewing  either  that  the    samdbsaon 
person  whose  name  appears  upon  the  bill  as  drawer  was  ^^ 

not  the  person  who  actually  drew  it^  or  that  he  had  no 
authority  to  draw  it.  It  is  of  great  importance,  particu- 
larly in  the  case  of  foreign  bills,  that  no  doubt  should  exist 
upon  such  a  point  as  this.  The  credit  and  currency  of  a 
foreign  bill  necessarily  in  most  cases  rests,  not  upon  the 
responsibility  of  the  drawer,  who  may  be  a  stranger,  but 
upon  that  of  the  acceptor.  Upon  this  first  point,  therefore, 
it  appears  to  me,  audi  beUeve  also  to  my  learned  Brothers, 
that  the  defence  in  question  is  one  that  the  defendant  is 
estopped  fix)m  setting  up.  The  next  question  is,  whether  Second  point. 
or  not  it  was  competent  to  the  plaintiffs  to  reply  the 
estoppel.  That  is  a  point  that  may  admit  of  more  doubt 
than  the  first,  our  opinion  upon  which  renders  it  unneces- 
sary to  decide  either  of  the  others.  But  I  must  confess  I 
do  not  see  any  sufiicient  reason  for  holding  that  the  plain- 
tiffs might  not  to  such  a  plea  as  this  reply  matter  which 
would,  if  given  in  evidence,  be  conclusive  before  the  jury. 
The  books  lay  it  down  that  estoppel  may  arise  firom  matter 
of  record,  firom  the  deed  of  the  party,  or  firom  matter  in 
pais,  that  is,  matter  of  fact.  Undoubtedly,  if  the  latter 
means  only  that  the  matter  operates  quasi  an  estoppel  by 
being  proved  before  the  jury,  it  is  no  authority  for  placing  it 
upon  the  record.  But  I  do  not  know  why  it  should  be  so 
restrained.  It  is  true,  there  are  no  very  precise  instances 
of  matter  of  this  sort  having  been  pleaded.  Indeed,  it 
could  scarcely  be  necessary  before  the  new  rules  of  plead- 
ing, when  the  whole  case  was  open  under  the  general  issue. 
The  instances  cited  from  Termes  de  la  Ley  appear  to  me 
not  to  be  strictly  confined  to  the  case  where  the  defence 
appears  upon  the  record  :  and  undoubtedly  Lord  Coke, 
Co.  Litt.  852.  a.,  lays  it  down  generally  that  a  man  who 
has  accepted  rent  firom  another  is  estopped  firom  denying 
that  he  is  his  tenant.    It  may  be  contended  that  that  re- 
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Tlurd  point. 


fen  to  an  estoppel  by  evidence  before  the  juiy :  bat  ibe 
place  in  which  it  is  found,  and  the  context,  would  nther 
seem  to  shew  that  Lord  Coke  was  considering  it  as  a  mst- 
ter  of  estoppel  on  the  record.  With  respect  to  the  fhiid 
objection,  it  appears  to  me  to  be  answered  by  refeniiig  to 
the  declaration,  which  expressly  avers  that  the  defendsnls 
had  sight  of  the  bills  and  then  accepted  the  same.  Upon 
the  whole,  therefore,  I  think  the  plaintiffs  are  entitled  to 
judgment. 


fint  poiiit. 


Seoond  pdnt. 


Tbird  poiiit. 


CoLTMAN,  J. — ^I  am  of  the  same  opinion.  Notwith^ 
standing  the  language  of  some  of  the  earlier  cases,  it 
may  now,  I  think,  be  considered  as  settled  that  tbe 
acceptor  of  a  bill  of  exchange  is  not  at  liberty  to  diapate 
that  the  party  who  purports  to  be  the  drawer  of  the  hill 
did  in  reality  draw  it.  But  it  is  insisted  that  this  estqppd 
cannot  be  put  upon  the  record,  that  the  rule  whidi  pro- 
hibits the  pleading  of  evidence  prevents  it.  That,  hov- 
ever,  is  a  misapprehension  of  the  rule,  the  meaning  of 
which  is,  that  that  which  is  matter  of  inference  only  shall 
not  be  pleaded.  Then  it  is  said  that  an  estoppel  by  mat- 
ter in  pais  cannot  properly  be  placed  upon  the  record. 
There  certainly  is  no  case  to  warrant  it :  for,  Veak  v. 
fFamer,  1  Wms.  Saund.  823  b,  cannot  be  oonaidered  an 
authority.  I  must  confess  I  see  no  reason  why,  if  a  par^ 
has  a  legal  defence,  he  should  not  be  at  liberty  to  {dead 
it.  The  only  remainii^  question  is  whether  this  replicsr 
tion  sufficiently  discloses  the  matter  of  estoppeL  It  is  said 
that  it  does  not  shew  that  the  defendant  had  sight  of  the 
bills  when  he  accepted  them.  But,  even  if  he  did  not  aee 
them,  he  ought  not  to  have  given  currency  to  them  without 
being  satisfied  that  they  were  really  drawn  by  the  persona 
who  professed  to  have  drawn  them.  It  is  impossible  too 
highly  to  rate  the  importance  of  precluding  the  aoceptw 
from  diaputing  the  drawing  of  the  bill.  It  is  to  the  credit 
given  to  them  by  the  acceptance  that  bills  mainly  owe  their 
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cozrency.    And  it  is  the  acceptor  who  has  the  best  and        1842. 
perhaps  in  most  cases  the  only  means  of  authenticating     SAvvmon 
the  act  of  the  drawer.  ^' 

Ck>LLMAll« 

Ebskine^  J. — I  am  also  of  opinion  that  the  plaintiffs 
are  entitled  to  the  judgment  of  the  court.  If  this  action  First  point. 
liad  been  commenced  before  the  new  rules  were  made^  the 
question  would  have  arisen  at  Nisi  Prius ;  for,  the  only 
plea  would  then  have  been  non  assumpsit,  the  defence 
suggested  by  the  second  plea  would  have  been  matter  of 
evidence.  The  first  question,  therefore,  is,  whether  the 
defence  now  pleaded  would  have  been  a  good  answer 
under  the  general  issue.  The  earlier  cases  seem  to  leave 
it  in  doubt  whether  or  not  the  acceptor  might  in  an  action 
against  him  shew  that  the  drawer's  signature  to  the  bill 
was  forged :  but  in  later  cases  it  has  uniformly  been  held 
that  he  cannot  do  so.  In  addition  to  the  authorities 
already  referred  to,  there  is  a  case  of  Leach  v.  BucAannan, 
4  Esp.  226,  where,  in  an  action  against  the  acceptor  of  a 
bill  of  exchange,  it  was  proved  that  the  plaintiff,  before  he 
took  the  bill,  sent  a  person  with  it  to  the  defendant  to  ask 
him  if  the  acceptance  was  his,  and  the  defendant  said  it 
was,  and  that  it  would  be  duly  paid;  on  the  part  of  the 
defendant,  it  was  proposed  to  prove  that  the  acceptance 
was  forged  by  the  drawer  of  the  bill :  but  Lord  Ellen- 
borough  said,  "  that,  if  the  counsel  wished  to  go  into  the 
evidence  he  had  stated,  he  WQuld  admit  it,  as  pubUc  justice 
might  require  an  example  to  be  made ;  but  that,  after  the 
evidence  which  had  been  given  by  the  plaintiff  respecting 
the  acceptance,  unless  it  was  totally  discredited,  it  could 
not  entitle  the  defendant  to  a  verdict.  The  case,  as  it 
then  stood,  did  not  rest  on  the  acceptance  being  a  forgery 
or  not.  It  might  not  be  the  defendant's  band-writing, 
and  he  might  prove  that  it  was  not  so  by  witnesses,  and 
still  the  plaintiff  be  entitled  to  recover;  for,  before  the 
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plaintiff  took  it^  he  sent  the  bill  to  the  defendant,  and, 
upon  the  bill  being  offered  to  liim,  and  being  asked  if  the 
acceptance  was  not  his^  he  answered  in  the  affirmatiTej 
that  it  was.  If  he  so  accredited  the  billy  and  vndnced  a 
person  to  take  it,  he  should  hold  him  liable  for  thepaymeiU 
of  it.**  I  am  therefore  of  opinion,  that,  if  this  qnestion 
had  been  agitated  at  the  trial,  the  defendant  would  not 
and  ought  not  to  have  been  allowed  to  give  evidence  to 
shew  that  the  bills  were  not  drawn  by  the  persons  by  whom 
they  purport  to  have  been  drawn.  Since  the  new  roles,  the 
precise  ground  of  defence  is  required  to  be  pleaded :  and 
accordingly  the  defendants  have  pleaded  that  Daeniker  & 
Wegmann  (the  supposed  drawers)  did  not  make  the  billa 
declared  on.  To  this  plea  the  plaintiffs  reply,  that, 
at  the  time  the  defendants  accepted  the  biUs,  the  same 
purported  to  have  been  made  and  drawn  by  Daeniker  ft 
Wegmann,  and  to  have  been  signed  by  them  as  the 
drawers  thereof;  and  they  further  add  the  fact  upon  whidi 
Lord  Ellenborough  relied  as  material  in  Leach  v.  Bwhaih 
nan,  viz.  that  they  took  the  bills  upon  the  faith  and  credit 
of  the  defendants'  acceptance  thereof — ^making  a  complete 
estoppel  in  point  of  fact.  Why  should  not  that  be 
pleaded  ?  It  is  laid  down  in  the  books  that  ''  an  estoppel 
is,  when  a  man  is  concluded  by  his  own  act  or  acceptance 
to  say  the  truth :  and  it  may  be  by  matter  of  record,  of 
writing,  or  in  pais.''  The  alleged  estoppel  here  does  not 
arise  by  matter  of  record  or  by  deed,  but  by  an  act  in 
pais,  viz.  by  the  defendants'  acceptance  of  the  bills.  If 
the  plaintiffs  had  taken  issue  on  the  fact,  it  seems  difficult 
to  say  that  this  might  not  have  been  proved  before  tiie 
jury :  and,  at  any  rate,  I  see  no  reason  why  the  plaintifi 
should  be  precluded  firom  replying  it.  But  it  is  said  that 
the  alleged  estoppel,  supposing  it  to  be  pleadable^  is  not 
well  pleaded,  inasmuch  as  it  is  not  shewn  upon  the 
face  of  the  replication  that  the  defendants'  acceptance 
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was  made  in  writing  upon  the  bills  after  the  defendants  1842. 
had  had  an  opportunity  of  seeing  and  identifying  the  Sanderson 
handwriting  of  the  drawers.  It  appears  to  me  that  either  Tollman. 
of  the  two  answers  given  by  my  Brother  Bompas  to  that 
argoment  is  conclusive.  In  the  first  place^  it  is  alleged  in 
the  declaration^  and  not  denied  by  the  plea^  that  the 
defendants  accepted  the  bills — ^whether  by  letter  or  by  writ- 
ing their  names  across  them  is  immaterial ;  for^  the  effect 
of  the  admission  on  the  record  is^  not  merely  that  the 
defendants  accepted  a  bill  corresponding  in  amount  and 
circumstances  with  the  bill  declared  on  in  each  coimt  of 
the  declaration^  but  that  he  accepted  these  very  bills. 
And,  further,  if  it  were  necessary,  I  think  resort  might  be 
had  to  the  declaration :  and,  taking  the  allegations  in  the 
declaration  and  those  in  the  replication  together,  it  does, 
appear  that  the  defendants  had  sight  of  the  bills  and  ac- 
cepted them  in  the  ordinary  way,  and  that  the  names  of  the 
persons  who  purported  to  be  the  drawers  were  upon  the 
hills  at  that  time :  and  therefore  I  think  the  estoppel  is 
sufilciently  well  pleaded  to  entitle  the  plaintiffs  to  judg- 
ment. 

Cresswbll,  J. — I  am  also  of  opinion  that  the  plaintiffs 
are  entitled  to  judgment  upon  this  record.  The  plaintiffs  Fint  point 
declare  upon  a  bill  of  exchange,  drawn  at  Bio  de  Janeiro, 
by  certain  persons  using  the  name,  style,  and  firm  of 
Baeniker  &  Wegmann,  upon  the  defendants,  payable  at 
sixty  days  after  sight;  and  the  declaration  alleges  that  the 
defendants  had  sight  of  the  said  bill  and  then  accepted 
the  same.  To  this  count  the  defendants  plead  that  the 
said  Daeniker  &  Wegmann  did  not  make  the  bill  in  the 
declaration  mentioned.  The  first  question  is,  whether  or 
not  that  plea  discloses  any  defence.  A  common  mode  of 
testing  the  validity  of  evidence  offered  at  Nisi  Prius  under 
the  general  issue,  is,  to  consider  how  the  matter  would  look 
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if  expanded  on  the  record.    Now,  suppose  the  parties  were 
before  a  jury,  the  acceptance  admitted,  and  then  evidence 
tendered  on  the  part  of  the  defendants  to  shew  that  Daeni> 
ker  &  Wegmann  never  did  in  fact  draw  these  bills.  Accord- 
ing to  the  current  of  authorities,  with  one  or  two  veiy 
antient  exceptions,  such  evidence  would  be  rejected.   How, 
then,  can  a  party  be  permitted  to  allege  that  upon  the 
record  which  he  would  not  be  allowed  to  prove  at  the  trial? 
Drayton  v.  Dale,  2  B.  &  C.  293,  3  D.  &  ,B.  584,  is  a  very 
strong  case;  and  there  the  question  arose  after  verdict; 
the  defendant,  having  made  a  promissory-note  payable  to 
the  plaintiff  or  his  order,  was  held  to  be  estopped  from 
saying  that  the  plaintiff,  by  reason  of  his  being  an  uncerti- 
ficated bankrupt,  had  no  authority  to  indorse  the  note. 
The  same  point  arose  on  demurrer  in  jR//  v.  Chappdow, 
8  M.  &  Welsby,  616,  and  it  was  decided  the  same  way. 
In  an  earlier  case  of  Taylor  v.  Croker,  4  Esp.  187,  a  bill 
was  drawn  by  two  infants,  the  defendants  accepted,  and 
the  two  infants  indorsed  it,  and  it  was  ruled,  that,  inas- 
much as  the  defendants  had,  by  accepting  the  bill,  admitted 
that  the  infants  were  competent  to  indorse,  .they  should 
not  be  permitted  afterwards  to  say  that  they  were  incom- 
petent: and  Lord  EUenborough  said  that  ''it  would  injure 
the  circulation  of  bills  very  materhdiy,  if  such  facts  were  to 
be  inquired  into.''    So,  here,  the  defendants  having  by  their 
acceptance  of  the  bills  admitted  that  they  were  drawn  by 
the  parties  by  whom  they  purported  to  be  drawn,  they  are  not 
now  at  liberty  to  say  that  they  were  not.   It  was  suggested, 
that,  the  bills  being  foreign  bills,  the  acceptance  might 
have  been  by  letter,  and  without  an  opportunity  afforded 
to  the  defendants  to  ascertain  the  genuineness  of  the  signa- 
ture of  the  drawers.  It  is  enough,  however,  to  say  that  that 
is  not  this  case :  the  acceptance  is  admitted  as  alleged.   I 
think  the  plea  is  clearly  bad.    And,  for  the  reasons  already 
assigned,  I  think  the  replication  is  a  good  one  by  way  of 
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^rstand  why  a  party  should  tiot  be         1842. 

^  *^ord  the  facts  which  constitute  o^*'"'^'' 

^>        *V.  -  Sanderson 

nt  for  the  plaintiffs  (6),  C**^"*"- 


^  ^i    ^»  nnent  to  abide  the  result 

^        <5»'     ^    ^  error,  a  compromne 

^<^  ^   **^ 


<> 


:<s^  ^ 


\^ 


MTjAUOHLIN  r.  PrYOR.  2\i«rffly, 

4P"'  26M. 

.xlIS  was  an  action  of  trespass.    The  declaration  charged  The  defendant 
that  the  defendant,  with  force  and  arms,  drove  a  certain  Tjob'^VriS"^ 
carriage  against  a  certain  gig  in  which  the  plaintiff  was  *°*^  ^°"'  p°"'" 

.J.       .  ,_  ..t.i  ,  ,,       horses,  with  two 

nomg  in  and  along  a  certain  highway,  and  overturned  the  postillions,  to 
same,  whereby  the  phiintiff  was  injured.    Pleas— first,  not  faces  :^oTthe 
guilty— secondly,  that  the  injury  was  the  result  of  the  [r^^^tan'^^n" 
negligence  and  default  of  the  driver  of  the  gig,  &c.  ^  ^^^  line  form- 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  pose  of  pli^rng 
at  GuUdhall  after  last  Trinity  Term.    The  facts  that  ap-  Su^fvertu^;! 
peared  in  evidence  were  as  follow :— The  defendant  and  a  \^^  *"  "^^^""^ 

the  plaintiff  was 

party  were  proceedmg  to  Epsom  races  on  the  Derby  day  ■«»tcd,  and  se- 
in  the  year  1839,  in  a  carriage  drawn  by  four  horses  and  htJn'l^JSirThc 
driven  by  two  postillions.    The  carriage  was  hired  of  a  hri^;„"e'd^'he 
job-master,  and  the  horses  from  a  post-master.    The  plain*  defendant,  who 

♦iff «      •  •        ^     ^i_  ,  .  .     .  ''**  ^'^  'he 

wn  was  journeying  to  the  same  place  m  a  gig  belonging  to  driving-box, 
one  Mason,  who  was  driving.     Near  the  Cock,  at  Sutton,  Sf tif  in"u?^^ 
a  line  of  carriages  and  other  vehicles  was  formed  in  the  YH^^*  !"^  «*^* 

nof         ri.  J/-        1  his  card;  and, 

centre  of  the  road  for  the  purpose  of  passiner  throush  the  "p®«  'h«  o'^ner 

^  ^  ^  ofthegigafter- 

Ijpon  him  the  defendant  observed  that  "  cutting  in  "  was  all  fair  upon  such  occrs*ion8,'tnd"fhat 
tK.f  •?  V*^'  ^  '*'  ^^  ^^  ^®"*  7«iW/y  out,  to  have  pulled  up  to  let  it  in  a^am;"— Held, 
.«n J  *  ^"/^i.^*"  warranted  in  inferring  that  the  postillions  had  acted  as  they  did  with  the 
■anction  of  the  defendant,  and  consequently  that  he  was  liable  in  treepeue  for  the  Injury  done. 
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1842;        toll-gate.    The  carriage  in  which  were  the  defendant  and 
M'Lauohlim    ^^'  friends  was  out  of  the  line^  the  drivers  watching  an 
*•  opportunity  to  get  into  it.    The  postillion  who  had  charge 

of  the  wheelers,  perceiving  as  he  thought  a  fair  oppcff- 
tunitj,  called  to  his  companion  to  ''cut  in''  before  Mason's 
gig,  telling  him  he  was  ''  all  right :"  the  latter  aocordin|^ 
directed  his  horses'  heads  towards  the  line  and  urged  them 
forward,  and  the  gig  was  upset,  the  phiintiff  being  thrown 
out  with  such  violence  that  there  was  little  probability  of 
his  surviving  the  injuries  he  received.  Upon  the  collision 
taking  place,  the  carriage  was  stopped  and  the  owner's 
name  demanded :  whereupon  the  defendant,  who  was  on 
the  driving.boz,  in  order  to  prevent  his  party  from  being 
detained  (7)i  offered  money  to  the  parties,  and  eyentoally 
gave  his  card ;  and,  on  Mason  subsequently  calling  at  his 
chambers,  the  defendant  observed  that  *^he  uUendedy  after 
getting  into  the  line,  to  have  stopped  to  let  the  gig  in 
again,"  and  that  ''  it  was  usual  in  going  to  races  to  cat  in 
as  opportunity  offered." 

On  the  part  of  the  defendant,  evidence  was  given  to 
shew  that  the  carriage  had  fairly  established  itself  in  the 
line,  and  that  the  accident  was  the  result  of  an  improper 
attempt  on  the  part  of  Mason  to  force  it  out  again :  and  it 
was  objected,  that,  even  assuming  that  the  fault  lay  with 
the  drivers  of  the  carriage,  the  defendant  was  not  respon* 
sible,  neither  the  horses  nor  the  carriage  bdng  his ;  or,  at 
all  events,  that  he  was  not  liable  in  trespasi. 

His  lordship  left  it  to  the  jury  to  say  whether  the  acci- 
dent was  the  result  of  want  of  skill  or  caution  on  the  part 
of  the  drivers  of  the  carriage,  or  on  the  part  of  the  owner 
of  the  gig — ^reserving  it  for  the  court  to  say,  whether, 
upon  the  facts  proved,  the  defendant  was  liable  in  this 
form  of  action. 

(7)  The  extent  of  the  injury  proceeded  to  the  race-Colmey  sppa- 
the  plaintiff  had  sustained  was  not  rently  without  much  incoayenieiicf  , 
then  known:  indeed,  he  actually      notwithstanding  the  aecidqiL 
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The  jury  returned  a  verdict  for  the  plaintiff,  damages         1842. 


600/. 


ChanneU,  Serjeant,  in  Michaelmas  Term  last,  accordingly 
obtained  a  rule  nisi  to  enter  a  nonsuit. — He  referred  to 
Lauffher  v.  Painter,  5  B.  &  C.  547,  8  D.  &  E.  556,  8mUh 
V.  Lawrence,  2  M.  &  R.  1,  and  QuarTnan  v.  Burnett,  6  M. 
&  Welsby,  499;  especially  relying  upon  the  last-mentioned 
case.  There,  the  facts  were  these : — ^The  owners  of  a  car- 
riage were  in  the  habit  of  hiring  horses  firom  the  same  per- 
son, to  draw  it  for  a  day  or  drive,  and  the  owner  of  the 
horses  provided  a  driver,  through  whose  negligence  an 
injuiy  was  done  to  a  third  party,  and  it  was  held  that  the 
owners  of  the  carriage  were  not  liable  to  be  sued  for  such 
injury :  it  was  further  held  to  make  no  difference,  that  the 
owners  of  the  carriage  had  always  been  driven  by  the  same 
driver,  he  being  the  only  regular  coachman  in  the  employ 
of  the  owner  of  the  horses ;  or  that  they  had  always  paid 
him  a  fixed  sum  for  each  drive ;  or  that  they  had  provided 
him  with  a  livery,  which  he  left  at  their  house  at  the  end 
of  each  drive,  and  that  the  injury  in  question  was  occasioned 
by  his  leaving  the  horses  while  so  depositing  the  livery  in 
their  house. 

Ta^onrd,  Serjeant  {Hoggins  was  with  him),  now  shewed 
cause. — It  is  not  necessary  to  consider  upon  this  occasion 
what  degree  of  weight  is  due  to  the  cases  cited.  They 
were  all  actions  upon  the  case  wherein  it  was  sought  to 
make  the  hirer  of  a  carriage  and  job  or  post-horses  re- 
sponsible for  an  injury  resulting  from  the  negligent  or 
unskilful  conduct  of  the  driver.  For  a  long  time  it  was 
doubtful  whether  the  responsibility  attached  upon  the 
owner  or  the  hirer.  The  subject  underwent  elaborate 
discussion  before  the  twelve  judges  in  Laugher  v.  Pointer, 
5  B.  &  C.  547,  8  D.  &  B.  556;  1?ut,  the  judges  being 
equally  divided  in  opinion,  the  point  still  remained  open. 

VOIh  IV.  u  u 


M^Lauojilin 
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1842.        In  Smith  v.  Lawrence,  2  M.  &  R.  1,  Lord  Traterden  and 
m*Laughlin   I'ittledale,  J.,  retained  the  opinions  they  had  expressed  in 
^'•^  Laugher  v.  Pointer.    The  short  facts  were  these:— A.,  the 

owner  of  a  carriage^  hired  four  post-horses  and  two  postil- 
ions of  the  defendant,  a  livery-stable  keeper,  for  the  day, 
to  take  him  from  London  to  Epsom  and  back.  In  return- 
ing,  the  postilions  drove  against  and  damaged  the  plaintiff's 
gig :  and  it  was  held  that  the  defendant,  as  the  owner  of 
the  horses,  and  master  of  the  postilions,  was  liable  to  the 
plaintiff  for  such  damage.  Both  these  were  actions  on  the 
case ;  as  was  also  Qiuirman  v.  Burnett,  6  M.  &  Welsby,  499, 
which  certainly  was  an  extremely  strong  case.  Here,  how- 
ever, the  defendant  is  charged  as  a  trespasser :  and  the 
question  is, whether  there  was  not  evidence  enough  to  shew 
that  the  act  complained  of  was  in  truth  his  act.  He  sat 
on  the  driving-box,  saw  what  the  postilions  were  about, 
and  did  not  interfere  to  prevent  it:  and  the  remark  he 
made  to  Mason  when  the  latter  afterwards  called  at  his 
Chambers,  was  amply  sufficient  to  satisfy  the  jmy  that  he 
by  his  conduct  encouraged  and  incited  the  postilions  to 
the  aggressive  act  that  led  to  the  catastrophe.  In  QmarKum 
V.  Burnett,  Parke,  B.,  says :  ''  It  is  undoubtedly  true  that 
there  may  be  special  circumstances  which  may  render  the 
hirer  of  job-horses  and  servants  responsible  for  the  neglect 
of  a  servant,  though  not  liable  by  virtue  of  the  general  rels* 
tion  of  master  and  servant.  He  may  become  so  by  his  own 
conduct,  as  by  taking  the  actual  management  of  the  hwses, 
or  ordering  the  servant  to  drive  in  a  particular  manner, 
which  occasions  the  damage  complained  of.''  In  Gregorn 
V.  Piper,  9  B.  &  C.  691,  4  M.  &  B.  500,  it  was  held  that  a 
master  is  liable  in  trespass  for  an  act  done  by  his  servant 
in  the  course  of  executing  his  orders  with  ordinaiy  care: 
and  therefore,  where  a  master  ordered  a  servant  to  laj 
down  a  quantity  of  rubbish  near  his  neighbour's  wall,  but 
so  that  it  might  not  touch  the  same,  and  the  servant  used 
ordinary  care  in  executing  the  orders  of  his  master^  but 
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some  of  the  rubbish  naturally  ran  against  the  wall — it  was         1842. 
held  that  the  master  was  liable  in  tr€9pa$$.     So,  here^  the    ^'Lauohliii 
natursl  effect  and  consequence  of  the  course  pursued  by  ^• 

the  postilions,  and  sancti<med  by  the  defendant,  were,  to 
bring  the  carriage  in  conflict  with  and  overturn  the  weaker 
▼ehide:  and  for  this  the  defendant  is  clearly  liable  in  tres- 
pass. In  Stable  y.  fifey,  1  C.  &  P.  614,  it  was  held,  that, 
if,  in  an  action  on  the  case  for  the  negligent  driving  of  a 
cart  by  the  defendant's  servant,  it  appears  that  the  defen* 
dant  holds  himself  out  to  the  world  as  the  owner  of  the 
oart,  by  suffering  his  name  to  remain  painted  on  it  and 
over  the  door  of  the  house  of  business  to  which  it  belongs, 
the  action  is  maintainable  against  him,  although  it  is 
proved  that  he  had  for  some  days  ceased  to  be  the  owner 
of  the  cart  and  concerned  in  the  business,  having  resigned 
both  to  his  former  partner.  Chandler  v.  Bronghian,  1  C. 
&  M.  29,  3  Tjr.  220,  is  also  a  distinct  authority  to  shew 
that  the  mere  presence  of  the  master  will  constitute  him  a 
trespasser,  where  the  act  of  the  servant  amounts  in  law  to 
a  trespass :  it  was  there  held,  that,  where  a  master  and 
servant  are  together  in  a  vehicle,  and  an  accident  occurs, 
from  which  an  immediate  injury  ensues,  the  master  is 
liable  in  trespass  and  not  case,  although  the  servant  was 
driving,  and  not  only  no  evidence  is  given  on  the  part  of 
the  plaintiff  of  any  interference  on  the  master's  part^  but 
the  evidence  on  the  part  of  the  defendant  distinctly  nega- 
tives any  interference.    That  is  substantially  the  case. 

CkanneU,  Serjeant  {Manh  was  with  him),  in  suppcHrt  of  the 
rule. — ^The  evidence  in  this  case  discloses  nothing  to  entitle 
the  plaintiff  to  treat  the  defendant  as  a  trespasser.  The 
authorities  shew  that  it  is  only  in  respect  of  some  wUJul  act 
done  or  sanctioned  by  him  that  he  can  be  so  liable.  It  is 
difficult  to  conceive  a  case  stronger  in  its  circumstances 
than  Qaarman  v.  Burnett ;  and  yet  the  defendants  were  held 
not  to  be  liable  even  in  an  action  upon  the  case.    The  rule 
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1842.        of  law  is  thus  laid  down  by  Parke^  B.,  ia  that  case :  "  Upon 
li*LAuaHLi]i  ^^^  principle  that  qui  facit  per  alium  facit  per  se,  the 
*'  master  is  responsible  for  the  acts  of  his  senrant ;  and  that 

person  is  undoubtedly  liable  who  stood  in  the  relation 
of  master  to  the  wrong-doer — he  who  had  selected  him 
as  his  servant^  firom  the  knowledge  of  or  belief  in  lus  skill 
and  care^  and  who  could  remove  him  for  misconduct,  and 
whose  orders  he  was  bound  to  receive  and  obey ;  and  whe- 
ther such  servant  has  been  appointed  by  the  master  di- 
rectly, or  intermediately  through  the  intervention  of  an 
agent  authorized  by  him  to  appoint  servants  for  him,  can 
make  no  difference.     But  the  liability,  by  virtue  of  the 
principle  of  relation  of  master  and  servant,  must  cease 
where  the  relation  itself  ceases  to  exist :  and  no  other  per- 
son than  the  master  of  such  servant  can  be  liable,  on  the 
simple  ground,  that  the  servant  is  the  servant  of  another, 
and  his  act  the  act  of  another ;  consequently,  a  thi^  per- 
son entering  into  a  contract  with  the  master,  which  does 
not  raise  the  relation  of  master  and  servant  at  all,  is 
not  thereby  rendered  liable ;  and  to  make  such  persons 
liable,  recourse  must  be  had  to  a  different  and  more 
extended  principle,  namely,  that  a  person  is  liable  not 
only  for  the  acts  of  his  own  servant,   but  for  any  in- 
jury which  arises  by  the  act  of  another  person,  in  carry- 
ing into  execution  that  which  that  other  person  has  con- 
tracted to  do  for  his  benefit.    That,  however,  is  too  large 
a  position,  as  Lord  Chief  Justice  Eyre  says  in  the  case  of 
Bush  V.  Sieinman,  1  Bos.  &  P.  404,  and  cannot  be  main- 
tained to  its  full  extent,  without  overturning  some  deci- 
sions, and  producing  consequences  which  would,  as  Lord 
Tenterden  observes,  '  shock  the  common  sense  of  aU  men:' 
not  merely  would  the  hirer  of  a  post-chaise,  hackney- 
coach,  or  wherry  on  the  Thames,  be  liable  for  the  acts  of 
the  owners  of  those  vehicles  if  they  had  the  management 
of  them,  or  their  servants  if  they  were  managed  by  so^ 
vants,  but  the  purchaser  of  an  article  at  a  shop,  which  he 
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bad  ordered  the  shopman  to  bring  home  for  him,  might  be  1842, 
made  responsible  for  an  injury  committed  by  the  shop-  ji'Lauohwh 
man's  carelessness,  whilst  passing  along  the  street."  There  p^Yoa. 
is  nothing  to  shew  that  the  act  of  negligence  of  the  postil- 
ions was  the  act  of  the  defendant ;  nothing  in  his  conduct 
at  the  time  the  accident  happened,  or  at  any  subsequent 
period,  to  shew  that  he  had  in  any  way  sanctioned  the  im- 
proper course  pursued  by  them.  The  jury  were  clearly  not 
warranted  in  inferring,  from  his  desire  to  make  some  repa- 
ration for  the  grievance  sustained  by  the  plaintiff,  that  the 
defendant  had  given  directions  to  the  drivers  to  do  the 
act  which  unfortunately  led  to  it.  Could  it  be  so  used  if 
the  charge  were  of  a  criminal  nature?  If  not,  how  can  it 
in  a  civil  suit?  The  case  of  Wilson  v.  Barker,  4  B.  & 
Ad.  614,  1  N.  &  M.  409,  affords  as  strong  an  instance  of 
subsequent  acknowledgment  as  can  well  be  imagined :  and 
it  was  held  not  to  be  enough  to  charge  the  defendant  as  a 
trespasser.  The  facts  were  these : — The  plaintiff  was  shoot- 
ing on  Meltham  Moors,  in  the  West  Biding  of  Yorkshire, 
when  one  Mitchell  (who  was  one  of  the  defendants)  seized 
him  and  took  away  his  gun.  The  taking  was  wrongful. 
Mitchell  was  the  servant  of  a  Mr.  Peace,  to  whom  the  game 
on  these  moors  was  given  by  certain  parties  entitled  as 
holders  of  allotments  under  an  inclosure  act.  The  defend* 
ant  Barker  was  employed  by  Mr.  Peace  in  protecting  the 
game.  MitcheU  took  the  gun  to  Barker,  who,  on  being  sub^* 
sequently  asked  for  it  by  the  plaintiff,  refused  to  give  it  up. 
Alderson,  J.,  was  of  opinion  that  this  evidence  was  not  sufii- 
cient  to  support  an  action  of  trespass  against  Barker,  and 
that,  to  reach  both  parties,  the  form  of  action  should  have 
been  trover.    And  this  ruling  was  upheld  by  the  court. 

TiNUAL,  C.  J. — ^The  leave  to  enter  a  nonsuit  was  reserved 
by  me  with  the  view  of  seeing  whether  the  authorities  cited 
by  Mr.  Kelly  on  the  part  of  the  defendant,  and  which  were 
all  actions  upon  the  case,  would  apply  to  and  govern  the 
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.  1842.        present^  which  is  an  action  of  trespass ;  and  I  was  dearoos 
M^LAuaHLiii   ^^^^  ^^^  point  should  be  reserved  for  the  determinatioa  of 
^'  the  courts  that  they  might  have  an  opportunity  of  con- 

sidering  how  far  the  principle  laid  down  by  the  cowt  of 
Exchequer  in  Qwxrman  v.  Burnett j  6  M.  &  Welsby,  499— 
which  has  certainly  carried  the  law  upon  this  subject  a 
very  great  way—  could  be  applied  to  the  present  case;  re- 
serving it  to  the  court  to  say  whether  or  not,  upon  the 
evidence  given  at  the  trial,  the  defendant  could  pioperiy 
be  said  to  have  been  a  trespasser.  Undoubtedly  the  cases 
in  which  the  fairer  of  a  glass-coach  or  a  poat-diaiK  b» 
been  held  not  to  be  responsible  for  the  act  ol  the  driver, 
depend  upon  grounds  wholly  different  from  those  on  which 
the  liability  of  the  defendant  on  this  occasion  is  to  be  sus- 
tained. It  has  always  been  held  that  the  hirer  of  tiie 
carriage,  having  no  power  of  sdecticm,  no  foreknowledge 
of  the  character  of  the  driver,  is  not  responsible  for  any 
negligence  or  want  of  skill  or  experience  on  his  part;  for 
that  it  is  the  duty  of  the  party  who  lets  to  exerdse  care 
and  caution  in  the  selection  of  those  whom  he  entrorti 
with  the  government  and  direction  of  his  horses  and  bis 
carriage.  But  here  the  question  is,  whether  the  eridence 
did  not  shew  that  this  defendant  so  conducted  himself  as 
to  be  liable  as  a  co-trespasser  with  the  postilions  whose 
misconduct  has  given  rise  to  this  inquiry.  The  general 
rule  is,  that  all  who  are  present,  and  who  firom  the  drcnm- 
stances  may  be  presumed  to  be  assenting  to  the  wrongfial 
act,  are  trespassers.  In  trespass  all  are  principals.  Hy 
Brother  Channell  put  the  matter  a  little  too  wide  when  he 
said  that  the  question  to  be  determined  was,  whetiber  or 
not  the  injury  sustained  by  the  plaintiff  was  the  result  of 
a  wilful  trespass  on  the  part  either  of  the  post-boys  or  of 
the  defendant.  The  real  question  is  whether  it  was  the 
result  of  an  immediate  act;  any  inquiry  as  to  intentioD  is 
wholly  immaterial.  This  appears  from  the  case  of  Leame 
V.  Bray,  8  East,  593,  so  often  referred  to,  wh««  it  was 
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and  not  case  was  the  proper  remedy         1842. 
had  accidentally  driven  his  carriage   m*^[][^;^,h 
the  injury  being  immediate  from        ^  »• 
defendant  were  no  otherwise 
?  wrong  side  of  the  road  in 
'Ted  in  argument,  that,  to 
*'  ^spass,  the  act  must  be 

<  *  diates  the  distinction. 

—  ">  s  act  be  the  imme- 

'^  ..ppiied  by  the  defend- 

jored  by  it,  it  is  the  subject  of 
^  ..os  vi  et  armis,  by  all  the  cases  both  an- 
«aodem.  It  is  immaterial  whether  the  injury  be 
^al  or  not/'  And  Orose,  J.,  said :  "  Looking  into  all 
the  cases  from  the  Year  Book  in  the  21  Hen.  7  down  to 
the  latest  decision  on  the  subject,  I  find  the  principle  to 
be,  that,  if  the  injury  be  done  by  the  act  of  the  party  him- 
self at  the  time,  or  he  be  the  immediate  cause  of  it,  though 
it  happen  accidentally  or  by  misfortune,  yet  he  is  answer- 
able in  trespass.'^  And  the  law  is  laid  down  in  similar 
terms  by  Lawrence,  J.,  and  Le  Blanc,  J.,  the  former  learned 
judge  observing,  that,  ''  in  actions  of  trespass,  the  distinc- 
tion has  not  turned  either  on  the  lawfulness  of  the  act  from 
whence  the  injury  happened,  or  the  design  of  the  party 
doing  it  to  commit  the  injury ;  but,^  as  mentioned  by  Mr; 
Justice  Blackstone  in  the  case  of  Scoit  v.  Shepherd,  2  W, 
Blac.  895,  on  the  difference  between  injuries  direct  and 
knmediate,  or  mediate  and  consequential."  There  can  there- 
fore be  no  doubt  in  this  case  but  that  the  post-boys  were 
trespassers :  and  then  arises  the  question  whether  the  cir- 
cumstances are  sufScient  to  make  the  defendant  a  co-tres- 
passer, either  from  the  active  part  he  took  in  the  affair,  or 
from  his  tacit  consent.  I  think  there  was  abundant  evi- 
dence to  justify  the  jury  in  coming  to  the  conclusion  they 
did.  In  the  first  place,  he  was  present — sitting  on  the 
box  of  the  carriage :  and,  when  he  saw  that  the  carriage 
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1842.        was  out  of  the  line^  he  must  have  known  that  the  post* 
-^  boys  intended  to  get  into  it  again  whenever  they  found  an 

9'  opportunity,  so  as  to  be  enabled  to  pass  through  the  toll* 

gate.  Had  he  at  that  time  expostulated,  I  hesitate  not  to 
say  that  he  would  not  have  been  a  trespasser,  whatever 
might  have  ensued;  for,  no  servant  can  against  his  master's 
will  make  him  a  trespasser  by  any  wrongful  act  of  his.  Had 
he  expressed  any  the  slightest  disapprobation  <^  the  course 
the  post-boys  were  evidently  pursuing,  he  would  have  es- 
caped all  liability.  Or,  if  the  defendant  and  his  fi-iends 
had  all  been  inside  the  carriage,  so  that  they  could  not 
be  supposed  to  be  so  well  aware  of  what  was  going  on,  the 
plaintiff  must  have  sought  his  remedy  elsewhere:  but  bdng, 
or  some  of  them  being,  on  the  outside,  and  seeing  the  im* 
proper  manner  in  which  the  post-boys  were  endeavouring 
to  get  on,  and,  though  not  actively  encouraging  them  in 
their  unlawful  course,  yet  abstaining  from  all  interposition 
to  restrain  them,  this,  though  not  very  strong,  certainly 
was  some  evidence  whence  the  jury  might  j^perly  inf^ 
that  the  defendant  assented  to  that  course.  But  the  evi- 
dence does  not  stop  there ;  for,  the  defendant,  some  time 
after  the  accident,  in  a  conversation  with  one  of  the  wit- 
nesses, said  that  he  intended  to  have  stopped  when  the 
carriage  had  established  itself  in  the  line,  and  allowed  the 
gig  to  regain  its  place.  Now,  that  remark  shewed  pretty 
strongly  that  the  defendant  was  exercising  control  over  the 
motions  o(  the  post-boys,  and  was  an  assenting  party  to 
their  act.  I  therefore  think  the  defendant,  the  dominus 
pro  tempore,  being  present  and  seeing  what  was  going  on, 
and  not  interfering  to  prevent  the  mischief,  must  be  taken 
to  have  been  an  assenting  party;  and  that  this  case  falls 
within  the  principle  laid  down  in  Gregory  v.  Pyi^er,  9  B. 
&  C.  591,  4  M.  &  B.  500,  and  Chandler  v.  Broughion,  1 
C.  &  M.  29,  in  which  latter  case  it  was  held,  that,  where 
master  and  servant  are  togetlier  in  a  vehicle,  and  an  acci- 
dent occurs,  from  which  an  immediate  injury  ensues,  the 
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master  is  liable  in  trespass  and  not  case^  although  the  ser-         1842. 
vant  was  driving,  and  not  only  no  evidence  was  given  on    milaugiilik 
the  part  of  the  plaintiff  of  any  interference  on  the  master's  ^' 

part,  bat  the  evidence  on  the  part  of  the  defendant  distinctly 
negatives  any  interference;  so  that  the  mere  presence  of  the 
master  with  the  servant  will  constitute  him  a  trespasser^ 
if  the  act  of  the  servant  amount  to  a  trespass.  Upon  the 
whole,  therefore,  I  think  the  jury  in  this  case  may  have 
justly  come  to  the  conclusion  that  the  defendant  was  a  co* 
trespasser  with  the  post-boys,  and  consequently  that  the 
rule  for  entering  a  nonsuit  must  be  discharged. 

CoLTMAKT,  J. — The  court  are,  by  the  agreement  of  the 
parties,  to  judge  in  this  case  whether  the  facts  proved  at 
the  trial  were  sufficient  to  warrant  the  jury  in  coming  to 
the  conclusion  that  the  defendant  was  a  trespasser.  The 
question  is  whether  that  which  passed  at  the  time  of  the 
accident,  and  subsequently,  when  the  witness  Mason 
called  kt  the  defendant's  chambers,  did  not  amount  to  an 
admission,  by  the  defendant  that  the  act  of  aggression  was 
done,  if  not  by  his  direction,  at  all  events  with  his  assent. 
Much,  undoubtedly,  depends  upon  the  degree  of  credit 
due  to  th&t  witnesss :  but,  looking  at  aU  the  circumstances, 
I  see  nothing  to  impugn  his  testimony.  In  the  first  in* 
stance,  on  the  carriage  being  stopped,  and  the  party  being 
told  they  would  not  be  allowed  to  proceed  until  they  had 
given  up  the  name  of  the  owner,  the  defendant  comes 
forward  and  says  he  will  be  responsible  for  what  has 
occurred.  That  would  not  have  rendered  him  liable  for 
the  trespass  if  he  had  not  been  a  party  consenting  to  it ; 
but  it  is  something  like  an  acknowledgment  or  admission 
that  he  considered  himself  a  party  liable.  His  subsequent 
remark  as  to  his  notion  of  the  way  of  going  to  races  being 
"  to  cut  out  and  cut  in,  and  get  on  as  you  can ;''  and  his 
observation  to  the  witness  Mason,  that,  if  the  chaise  had 
gone  quietly  out  of  the  line  he  would  have  stopped  to 
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1842.        let  it  in  again;   all  tend  to  shew  that  the  breaking  of 

whAvouLtn    ^^^*  **  ^^^  ^^  ^^^  witnesses  called  it,  was  substantially 
*•  the  defendant's  act :  and  he  never  on  any  occasion  deniedi 

bnt,  on  the  contrary,  distinctly  asserted  that  he  had  made 
himself  responsible.  I  think,  if  the  matter  had  been  left 
to  the  jury  upon  this  point,  they  could  not  haye  foond 
any  other  than  a  verdict  affirming  the  liability  of  the 
defendant  as  a  co-trespasser* 

Erskinb,  J. — I  am  also  of  opinion  that  there  is  no 
gronnd  for  entering  a  nonsuit  in  this  case.  The  cases  in 
which  the  courts  have  decided  that  the  hirer  of  a  carriage 
is  not  responsible  for  an  accidental  injury  resulting  from 
the  negligence,  misconduct,  or  want  of  skill  of  the  hired 
driver,  have  nothing  whatever  to  do  with  the  question  now 
under  discussion.  This  is  not  an  action  against  a  muster 
for  an  injury  resulting  from  the  negligence  of  his  senrant : 
the  defendant  is  charged  as  a  co-trespasser;  and  the  result 
must  depend  upon  whether  or  not  the  evidence  showed 
him  to  have  been  acting  in  concert  with  the  parties  who 
actually  committed  the  trespass.  The  fact  of  the  de- 
fendant having  been  one  of  the  party  by  whom  the 
carriage  and  horses  were  hired,  undoubtedly  would  not 
render  him  liable  as  a  trespasser :  but  there  must  he 
evidence  reasonably  calculated  to  satisfy  a  jury  (or,  in  this 
case,  to  satisfy  the  court)  that  he  was  a  party  assenting  to 
the  act  out  of  which  the  mischief  arose.  To  shew  that 
the  defendant  contemplated  or  intended  that  any  damage 
should  be  done  to  the  gig  or  to  the  persons  in  it,  was 
not  necessary.  But,  if  the  act  of  the  post-boys  in  fordng 
themselves  improperly  into  the  line,  was  an  act  to  whidi 
he  by  his  presence  gave  his  assent  and  encouragement,  he 
is  equally  liable,  whatever  his  intention  might  have  been. 
Now,  the  evidence  showed,  that,  to  a  certain  extent,  the 
act  was  wilful :  the  defendant  was  sitting  on  the  box 
of  the  carriage :  the  post-boy  who  had  the  care  of  the 
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wheelers  called  to  his  comrade  "  Go  in  there/'  and  it  was         1842. 

the  attempt  to  obey  this  direction  that  occasioned  the   ||(i,j^,jqui,i,i 

accident.     Those  on  the  box  must  have  had  sufficient 

intimation  of  irhat  was  going  on.     Then^  after  the  ac« 

ddent  had  happened,  the  defendant,  with  very  proper 

feeling,  put  himself  forward  as  the  person  to  be  held 

responsible  for  it — ^never  for  a  moment  suggesting  that 

the  fault  was  the  fault  of  the  post-boys  only.     And,  on 

the  occasion  of  the  interview  between  the  defendant  and 

the  witness  Mason,  the  defendant,  still  abstaining  from 

any  repudiation  of  liability,  expresses  his  readiness  to  pay 

for  the  damage  done  to  the  gig ;  and  then  he  makes  the 

declaration  which  clearly  shews  that  he  was  aware  of  and 

assented  to  the  intention  of  the  post-boys  to  diverge  into 

the  line :  he  says,  "  It  was  your  own  fault ;  the  accident 

would  not  have  happened  had  you  gone  out :  it  was  my 

intention  to  have  stopped  to  let  you  in  again.''    That  shews 

that  the  defendant  was  conscious  that  he  had  complete 

control  over   the  movements  of  the  post«boys.     Under 

these  circumstances,  therefore,  it  seems  to  me  that  the 

court  cannot  come  to  any  other  conclusion  than  that  the 

defendant  is  civilly  responsible  for  the  injury  in  question. 

Cressvell,  J. — ^I  am  also  of  opinion  that  this  rule 
must  be  discharged.  *At  the  trial  some  matters  were 
disposed  of  by  the  jury,  viz.  that  an  act  of  trespass  was 
committed,  and  that  severe  and  permanent  injury  to  the 
plaintiff  was  the  result.  I  will  not  stop  to  discuss  the 
merits  of  the  plea,  which  appears  to  be  one  of  a  rather 
singular  character.  But  the  question  reserved  for  the 
opinion  of  the  court  is,  whether  or  not  the  defendant  is 
responsible :  and  this  is  reserved,  not  as  a  dry  question  of 
law,  but  whether  the  evidence  was  such  as  would  fairly 
have  warranted  the  jury  in  finding  him  responsible.  I 
am  of  opinion  that  the  defendant  is  liable ;  and  I  think 
the  case  is  not  at  all  affected  by  those  decisions  in  which 
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1S42.        it  has  been  held  that  the  hirer  of  a  carriage  is  not  re- 
M*LAUQHLtic    sponsible  for  the  acts  of  the  driver.     In  Laugher  ▼.  /%»- 
„  ^'  ter,  5  B.  &  C.  547,  8  D.  &  R.  556,  and  in  QHorman  t.  Bur- 

nett,  6  M.  &  Welsby,  499,  the  great  struggle  was,  wheQier 
or  not  the  circumstances  proved  the  driver  to  have  been 
the  servant  of  the  hirer  of  the  carriage,  so  as  to  render  the 
hirer  liable  on  the  simple  relation  between  master  and 
servant.  But  that  has  no  bearing  upon  this  case,  which  is 
an  action  of  trespass.  A  party  may  be  liable  as  a  tres- 
passer, provided  the  act  be  done  by  his  sanction  or  under 
his  authority.  Here,  the  postilions  were  clearly  guilty  of 
a  wrongful  act  in  wilfully  driving  into  a  position  they  were 
not  entitled  to  occupy.  Then,  did  the  defendant  know 
what  they  were  about?  and  did  he  sanction  it?  Seated 
on  the  driving-box,  it  is  impossible  he  could  be  ignorant  of 
it.  He  did  nothing  to  prevent  it :  and  his  remark  to 
Mason,  when  he  called  upon  him  after  the  accident,  shews 
that  he  did  sanction  the  act  of  the  postilions ;  for,  if  he 
meant  to  let  the  gig  into  the  line  again,  it  is  quite  dear 
that  he  meant  to  shut  it  out  first.  He  seems  thronghoat 
to  have  considered  that  they  were  justified  in  doing  as 
they  did.  I  entirely  concur  with  the  rest  of  the  court 
in  thinking  that  the  rule  should  be  discharged. 

Rule  discharged. 


Frida^y  Sturtbvant  v.  Forde. 

Apnl  22nd,       . 

To  an  action  by  ASSUMPSIT  by  the  indorsee  against  the  acceptor  of  a 
against  the  ac  bill  of  exchange  for  243/.  7>.  Sd.,  bearing  date  the  17th 
o^exchangJ!'"  August,  1838,  drawu  at  four  months'  date  by  one  James 
*^*  d*d  "?*"  h    -^7^^^'  ^^^  ^y  Ayres  indorsed  to  the  plaintiff. 

accepted  the  bill 

for  the  accommodation  of  the  drawer  and  without  consideration,  and  that  the  bill  was  indorsed  lo 
the  plaintiff /tro  yeart  after  it  became  rfne ;— Held,  on  special  demurrer,  that  this  plea  alTordcii 
DO  answer  to  the  action. 
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Plea — that  the  said  bill  of  exchange  in  the  declaration         1842. 
mentioned  was  accepted  by  the  defendant  before  the  same    siurtevant 
became  due  or  payable,  at  the  request  of  and  for  the  ac-  ** 

commodation  of  the  said  James  Ayres,  and  without  any 
Talae  or  consideration  whatsoever  for  the  said  acceptance 
thereof,  or  for  the  payment  thereof;  and  that  the  said  bill 
of  exchange  was  so  indorsed  to  the  plaintiff  as  in  the  said 
declaration  mentioned,  two  years  after  the  same  had  become 
due  a$ui payable  according  to  the  tenor  and  effect  thereof; 
verification. 

Special  demurrer,  assigning  for  causes — that  it  was  not 
averred  or  shewn  in  the  plea  that  the  defendant  accepted 
the  said  bill  npon  the  terms  that  the  same  should  not  be 
indorsed  or  negotiated  by  the  said  James  Ayres  after  it 
became  due — and  that  the  plea  did  not  allege  that  the 
plaintiff  had  notice  of  the  premises,  or  any  of  them,  in  the 
plea  mentioned,  before  or  at  the  time  the  said  bill  was  in- 
dorsed to  him,  or  that  the  defendant  ever  required  the 
said  James  Ayres  not  to  indorse  the  said  bill  after  it  be-> 
came  due.     Joinder. 

Channell,  Seijeant,  in  support  of  the  demurrer. — The 
plea  does  not  allege  that  the  plaintiff  was  not  a  holder  for 
value,  or  that  he  had  notice  that  the  defendant  accepted  it 
without  value  and  for  the  accommodation  of  the  drawer ; 
neither  does  it  state  that  the  defendant,  when  he  accepted 
the  bill  for  the  drawer's  accommodation,  restricted  him 
from  negotiating  it  after  it  should  become  due.  The 
dry  question  therefore,  is,  whether  the  holder  of  a  bill 
of  exchange,  whose  title  for  yalue  is  not  impeached,  and 
who  is  not  fixed  with  notice  that  the  bill  is  an  accom- 
modation biU,  is  precluded  from  recovering  the  amount 
from  the  acceptor  by  reason  of  the  mere  fact  of  his  having 
become  possessed  of  it  after  it  reaches  maturity.  An  im- 
pression has  gone  abroftd,  that,  in  no  case  can  a  party 
give  a  better  title  to  an  accommodation  bill,  after  it 
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1842.        bas  become  due,  than  he  himself  had :  but  no  case  las 

Stwrtiivant    8^°®  ^  *^®  extent  required  to  support  this  plea.    In 
^-  Charkn  t.  Marsden.  1  Taunt.  224,  it  was  held  that  it  is  not 

FomDE. 

of  itself  a  defence  to  an  action  by  the  indorse^  of  a  bill  of 
exchange,  to  plead  that  it  was  accepted  for  the  accommo- 
dation of  the  drawer,  without  consideration,  and  was 
indorsed  over  after  it  became  due.  Sir  James  Mansfield 
there  said :  **  There  is  no  allegation  of  fraud  in  this  plea, 
nor  any  averment  that  the  plwntiff  did  not  give  a  valuable 
and  fuU  consideration  for  this  bill :  it  must  therefore  be 
presumed  that  he  did,  and  that  there  is  no  fraud  in  the 
transaction:  he  receives  the  bill  from  the  proper  hand 
which  was  entitled  to  have  the  possession  of  it,  the  person 
to  whom  it  was  payable.  It  is  not  necessarily  to  be  in- 
ferred, because  it  was  an  accommodation  bill,  that  there 
was  an  agreement  not  to  negotiate  it  after  it  became  dne; 
but,  if  there  was  such  an  agreement,  it  was  the  defendants 
own  fault  that  the  bill  was  outstanding ;  for,  even  sup- 
posing that  the  drawer  had  undertaken  to  provide  for  the 
payment  when  the  bill  became  due,  the  acceptor  bad  a 
right  to  require  that  it  should  be  given  up.  It  happened 
through  his  permission,  therefore,  if  the  bill  gave  the 
drawer  any  power  to  delude  the  indorsee.''  And  Law- 
rence, J.,  said :  **  In  the  present  case,  it  is  to  be  supposed 
that  the  party  persuades  a  friend  to  accept  a  bill  for  him, 
because  he  cannot  lend  him  money.  Would  there  be  any 
objection,  if,  with  the  knowledge  of  the  circumstance  that 
this  is  an  accommodation  bill,  some  person  should  advance 
money  upon  it  before  it  was  due?  Then,  what  is  the 
objection  to  his  furnishing  the  money  on  it  after  it  is  due? 
for,  there  is  no  reason  why  a  bill  may  not  be  negotiated 
after  it  is  due,  unless  there  was  an  agreement  for  the  po^ 
pose  of  restraining  it.  But,  if  there  had  been  such  an 
agreement,  it  should  have  been  stated  in  the  plea,  and  it 
might  then  have  been  a  defence :  but  that  is  not  so  here. 
This  bill  then  must  be  presumed  to  be  given  in  order  that 
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the  party  may  raise  money  on  it  in  the  ordinary  way.    I         1842. 
see  nothing  in  the  transaction  prejudicial  to  the  acceptor;    s^uh^evant 
and  the  plea  is  bad  in  substance.^'    The  circumstances  of  «• 

that  case  substantiaUy  accord  with  those  of  the  present.  '°*''- 
[Tmdalf  C.  J. — ^There  is  the  additional  fact  there^  that  the 
plaintiffs  knew  that  the  acceptance  was  an  accommoda- 
tion one  (8)].  Charles  v.  Marsden  was  cited  in  Stein  v. 
Yglerias,  1  C.  M.  &  R.  565,  where,  to  a  declaration  on  bills 
of  exchange  by  indorsees  against  the  acceptors,  a  plea  that 
the  bills  were  accepted  for  the  accommodation  of  the 
indorser,  and  without  any  consideration  for  the  acceptance, 
and  that  they  were  indorsed  to  the  plaintiffs  after  they 
became  due— was  held  ill :  and  Parke,  B.,  said :  ^*  There  is 
nothing  whatever  to  lead  to  a  conclusion  that  the  defend- 
ants intended  to  limit  the  negotiation  of  the  bill  to  the 
time  before  it  became  due.''  The  only  distinction  between 
that  case  and  the  present,  is,  that  here  the  plea  states  that 
the  bill  was  accepted  before  it  became  due.  If  the  contract 
of  the  defendant  was  of  the  limited  kind  suggested,  it 
should  have  been  so  alleged  in  the  plea. 

Tdlfovrd,  Serjeant,  contra. — The  case  of  Charles  v.  Mars* 
dm  certainly  bears  an  aspect  unfavourable  to  the  present 
plea:  it  has  not,  however,  escaped  doubt  and  criticism :  it 
is  cited  with  a  qussre  in  Bay  ley  on  Bills,  5th  edit.  p.  501. 
Tiiuofi  V.  Francis  J  1  Camp.  19,  was  precisely  this  case. 
It  was  there  held,  that,  although  the  bon&  fide  holder  of  a 
promissory-note  made  without  consideration,  himself  gave 
a  full  consideration  for  it ;  yet,  if  he  took  it  after  it  was 
due,  from  another  indorser  who  had  given  none,  he  cannot 
maintain  an  action  upon  it  against  the  maker :  and  Lord 
EUenborough  said :  ^'  After  a  bill  or  note  is  due,  it  comes 
disgraced  to  the  indorsee,  and  it  is  his  duty  to  make  in- 
quiries concerning  it.    If  he  takes  it,  though  he  gives  a 

(8)  See  Smith  v.  Knox,  3  Esp.  46. 
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1842.        full  Gonsidenitioa  for  it,  he  takes  it  on  the  credit  of  Ike 
Stubtktakt    iJ^dorser,  and  subject  to  all  the  equities  with  which  it 
V-  may  be  incumbered/'    That  expression  of  Iiord  Ellen* 

borough  is  adopted  in  Bayley  on  Bills,  p.  157,  where  it 
is  said  that  ''a  man  who  takes  a  bill  after  it  is  due,  takes 
it  subject  to  all  the  objections  and  equities  to  which  it  was 
liable  in  the  hands  of  the  person  from  whom  he  takes  it;" 
citing  Taylor  y.  Mather,  3  Term  Bep.  83,  n.  (9).  ITtmdal, 
C.  J. — ^That  must  be  taken  with  a  grain  of  allowance.] 
The  same  doctrine,  as  applicable  to  such  a  state  of  &cts, 
was  also  strongly  laid  down  by  Buller,  J.,  in  Brown  r. 
Davies,  3  T.  B.  80.  ''  There  is,''  said  that  learned  judg^ 
"  this  distinction  between  bills  indorsed  before  and  after 
they  become  due.  I£  a  note  indorsed  be  not  due  at  the 
time,  it  carries  no  suspicion  whatever  on  the  fiuse  of  it^ 
and  the  party  receiyes  it  on  its  own  intrinsic  credit 
But,  if  it  is  OTordue,  though  I  do  not  say  that  by  law 
it  is  not  negotiable,  yet  certainly  it  is  out  of  the  com- 
mon course  of  dealing,  and  does  gi?e  rise  to  suspicioa 
Still  stronger  ought  that  suspicion  to  be  when  it  i^pears 
on  the  face  of  the  note  to  have  been  noted  for  non-pay- 
ment ;  which  was  the  case  here.  But,  generally,  whoi  a 
note  is  due,  the  party  receiving  it  takes  it  on  the  credit  of 
the  person  who  gives  it  to  him.  Upon  this  ground  it  wai^ 
that,  in  the  case  in  Cornwall  {Banks  v.  CoboeU),  I  hdd  tiiat 
the  defendant  was  entitled  to  set  up  the  same  defence  tiiat 
he  might  have  done  against  the  original  payee ;  and  the 
same  doctrine  has  been  often  ruled  at  Guildhall.  A  fiir 
indorsee  can  never  be  injured  by  this  rule;  for,  if  the 
transaction  be  a  fair  one,  he  will  still  be  entitled  to  recover. 
But  it  may  be  a  useful  rule  to  detect  fraud  whenever  that 
has  been  practised."  Upon  Lord  Kenyon's  appearing  to 
dissent  from  the  generality  of  the  doctrine  held  by  Mr. 
Justice  Buller,  he  proceeded  to  observe — '^  My  Lord  thinks 

(9)  See  Bylei  oa  Btlh  4th  edit  pp.  94, 123. 
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I  have  gone  rather  too  far  in  something  that  I  have  said;         1842. 
but  it  is  to  be  observed  that  I  am  speaking  of  cases  where    ^^    ^    ^ 
the  note  has  been  indorsed  after  it  became  due^  when  I        _  «• 
consider  it  as  a  note  newly  drawn  by  the  person  indorsing 
it/'    The  accommodation  acceptor  expects  that  the  bill 
will  be  paid  by  the  drawer;  and  he  does  not  usually  get 
possession  of  it.    The  plea  need  not  allege  an  agreement 
between  the  drawer  and  the  acceptor  to  restrict  the  right 
of  the  former  to  n^otiate  it  after  it  became  due :  it  lies 
npon  the  other  side  to  shew  that  he  has  such  right :  it  is 
enough  for  the  defendant  to  shew  that  he  has  had  no  value. 
In  Boehm  v.  Sterling,  7  T.  B.  423,  Lord  Kenyon  thus  speaks 
Qi Brown  y.Davies : — "  When  that  case  was  brought  before 
this  court  on  a  motion  for  a  new  trials  it  appeared  that 
there  was  a  rule  in  such  cases  that  the  party  taking  a  bill 
of  exchange  after  it  is  due  takes  it  subject  to  all  the  equity 
to  which  the  party  from  whom  he  takes  it  is  liable.    And 
I  do  not  mean  to  call  that  rule  in  question  now ;  though 
in  that  case  I  groimded  my  opinion  on  the  particular  cir- 
cumstances of  the  case,  it  appearing  on  the  face  of  the  bill 
that  it  had  been  dishonoured ;  I  thought  that  that  distin- 
guished it  from  the  general  case,  and  that  distinction  was 
not  denied  by  the  majority  of  the  court.     However,  I  do 
not  wish  to  set  that  question  afloat  again.''    If  that  be  the 
correct  rule,  as  the  indorser  could  not  himself  have  sued, 
80  he  can  give  to  an  indorsee  no  better  title.    And,  if  this 
were  not  the  rule,  the  acceptor  might  be  called  upon  at 
any  time  within  six  years  by  an  indorsee  for  value,  when, 
by  bankruptcy  or  other  circumstances,  his  recourse  against 
the  drawer  might  be  gone. 

TiNBAL,  C.  J» — ^I  do  not  sufficiently  feel  the  force  of  the 
argument  urged  on  the  part  of  the  defendant  to  say  that 
the  authority  of  the  cases  cited  for  the  plaintiff  is  to  be 
abandoned.  The  plaintiff  sues  as  indorsee  the  acceptor  of 
a  bill  of  exchange ;  the  plaintiff  being  a  holder  for  value, 
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1842.        and  having  no  notice  of  the  fact  of  the  bill  being  an 
Stuktbtaht    <><3<^iicu^odation  bill.     The  qnestion  is  whether  the  mere 
circnmstance  of  the  indorsement  to  the  plaintiff  ha?ing 
taken  place  after  the  maturity  of  the  bill^  creates  any 
ground  of  defence.    What  my  opinion  would  have  been 
had  the  point  been  a  new  one,  I  wiU  not  say :  but,  upon 
the  authority  of  the  cases  to  which  we  have  been  refened, 
I  think  that  circumstance  affords  no  answer  to  the  plain- 
tiff's right  to  sue.     Charles  v.  Mar$den,  1  Taunt.  224,  not 
only  is  expressly  in  point,  but  is  a  much  stronger  case 
than  the  present :  it  was  there  held  that  it  is  not  of  itself 
a  defence  to  an  action  by  the  indorsee  of  a  bill  of  exchange, 
to  plead  that  it  was  accepted  for  the  accommodation  of  the 
drawer,  without  consideration,  and  was  indorsed  over  after 
it  became  due.    The  plea  in  that  case  contained  a  fiuiher 
allegation,  that  is  wanting  here,  viz.  that  the  phuntiff  knew 
that  the  bill  was  an  accommodation  bill :  and  the  deciakm 
of  the  court  is  put  by  Sir  James  Mansfield  on  the  ground 
that  there  was  no  allegation  of  fraud  in  the  plea,  nor  any 
averment  that  the  plaintiff  did  not  give  a  valuable  andfnll 
consideration  for  the  bill ;  and  he  seems  to  think  it  rather 
the  fault  of  the  acceptor  that  the  bill  was  allowed  to  be 
outstanding  after  it  became  due.    I  do  not  so  much  feel 
the  force  of  the  argument  that  one  who  takes  a  bill  after  it 
has  become  due  takes  it  subject  to  all  the  equities  towhidi 
the  party  from  whom  he  takes  it  is  liable.     Charla  t. 
Marsden  was  cited  without  disapprobation  in  SUm  t. 
Yffleaias^  1  C.  M.  &  R.  565,  where  the  court  seem  to  inti* 
mate,  that,  in  order  to  take  the  case  out  of  the  ordinaiy 
rule,  the  plea  should  aver  the  necessary  fiacts  to  exclude  a 
right  in  the  person  accommodated  to  negotiate  the  bill  after 
it  became  due.     Upon  the  whole,  I  am  disposed  to  stand 
by  these  authorities ;  and  therefore  I  think  the  plaintiif 
must  have  judgment  on  this  plea. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.    Lawrence 
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J.,  SB]^,  in  Charles  v.  Marsden,  "  There  is  no  reason  irhy        1842, 
a  bill  may  not  be  negotiated  after  it  is  due,  unless  there    sJ„rtbvant 
was  an  agreement  for  the  purpose  of  restraining  it.     But,  *• 

if  there  had  been  such  an  agreement,  it  should  have  been 
stated  in  the  plea,  and  it  might  then  have  been  a  defence.'' 
That  is  in  substance  the  same  as  is  afterwards  stated  by 
Parke,  B.,  in  Stein  v.  Yglesias.  The  ground  of  my  Brother 
Talfourd's  argument  in  effect  is,  that  an  agreement  that 
the  bill  should  not  be  negotiated  after  it  becomes  due  is 
necessarily  implied  from  the  fact  of  its  being  an  accommo- 
dation bill.  I  think  otherwise.  Any  agreement  to  that 
effect  must  be  expressly  averred.  This  is  clearly  an  in- 
flufficient  plea. 

Ebskinb,  J. — I  am  of  the  same  opinion.  Upon  the 
fiiets  stated  upon  this  record,  it  must  be  taken  that  the 
plaintiff  is  a  holder  for  value;  and  though,  from  the  cir- 
cumstance of  the  plaintiff  having  taken  the  bill  after  it 
became  due,  it  may  be  inferred  that  he  had  notice  that  it 
was  an  acoommodation  bill,  it  is  not  an  inference  of  law^ 
but  of  fact,  and  therefore  should  have  been  alleged.  So,  if 
the  defendant  intended  to  rely  upon  an  inference  of  an 
agreement  as  between  the  drawer  and  the  acceptor  that 
the  bill  should  not  be  negotiated  after  it  became  due,  that 
ia  an  inference  of  fact  and  not  ot  law,  and  should  have  been 
averred.  Then,  is  the  fact  of  the  bill  having  been  accepted 
for  the  accommodation  of  the  drawer,  an  answer  to  the 
action?  In  Tlnson  v.  Francis,  1  Camp.  19,  and  BoeJim  v. 
Sterlmffy  7  T.  R.  428,  the  rule  seems  to  be  laid  down  th&t 
he  who  takes  a  bill  after  it  becomes  due  takes  it  sul^ect  to 
all  the  equities  with  which  it  may  be  encumbered.  The 
question  is  whether  this  is  onejof  the  equities  with  which  it 
is  encumbered.  It  is  true  the  drawer  could  not  sue  the 
acceptor :  but  no  equity  can  attach  to  the  bill  in  the  hands 
of  a  holder  for  value ;  it  was  given  expressly  for  the  purpose 
of  being  negotiated!    Then,  taking  the  cases  in  that  view, 
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it  aeems  to  have  been  decided  in  Charles  t.  Manden  and 
Stein  V.  Yglesias  that  a  party  who  takes  a  bill  for  a  good 
consideration  after  it  becomes  due^  is  not  precluded  firom 
suing  the  acceptor  hj  the  circumstance  of  the  bill  being  an 
accommodation  bill. 


Cresswell,  J. — I  am  of  the  same  opinion.  Thoogh 
undoubtedly  I  should  have  felt  some  difiBculty  had  no 
cases  been  found,  I  am  by  no  means  clear,  that,  if  tlui 
were  res  Integra,  I  should  not  have  come  to  the  same  oon* 
elusion.  If  the  true  rule  be  that  one  who  takes  a  bill  by 
indorsement  after  it  is  due,  takes  it  subject  to  aD  the 
equities  that  attach  to  it,  then  arises  the  question  what  are 
those  equities.  In  Charles  v.  Marsden,  1  Taunt.  224,  Lord 
Mansfield  says  that  it  is  not  necessarily  to  be  inferred, 
because  the  bill  is  an  accommodation  bill,  that  there  was 
an  agreement  not  to  negotiate  it  after  it  became  due:  and 
Lawrence,  J.,  adds,  that,  if  there  had  been  such  an  agree- 
ment, it  should  have  been  stated  in  the  plea.  And,  though 
the  dictum  of  Lord  Ellenborough  in  Tlnson  v.  fhrneii,  1 
Camp.  19,  is  at  variance  with  the  decision  in  Charki  t. 
Marsden,  it  must  be  observed  that  the  last-mentioned  case 
was  not  determined  until  the  year  after  Thuan  v.  Fnm^ 
cis  (10).  The  case  of  Attwood  v.  Crowdie,  I  Stark.  483,  is 
only  consistent  with  the  view  taken  by  this  court  in  Charles 
V.  Marsden.  The  facts  were  these : — ^The  plaintiffs  were 
the  London  bankers  of  Mattingley  &  Co.,  who  were  bankers 
at  Abingdon  and  also  at  Wantage ;  and  the  latter  bring 
indebted  to  the  former,  and  being  pressed  by  them  to  send 
any  bills  up  that  they  could  procure,  sent  up  nine  bills /)r 


(10)  Charles  v,  Marsden  occur- 
red in  Eeater  Term,  1808;  the  to 
lume  of  Campbell  in  which  Tinson 
V.  Francis  appears  was  not  pub- 
lished until  April,  1809.  Speak- 
ing of  this  point  in  Charles  r. 
Marsden,  Chamhre,  J.,  says,  "it 


would  require  much  ezaminstMO, 
and  would  render  it  neceMsiyto 
go  through  the  cases,  iome  tfwkkk 
appear  to  elask^  and  it  miglit  be 
difficult  to  reconcile  them,  bat  it  is 
unnecessary  to  give  any  opioioo 
upon  the  point." 
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account,  in  which  were  included  the  bills  in  question,  which        1842. 
had  been  accepted  by  the  defendants  for  the  accommoda-    stwbyjmt 
tion  of  Mattingley  &  Co.     Upon  the  evidence  adduced  for  «• 

the  defendants,  it  appeared  that  the  balance  of  the  cash 
account  between  the  plaintiffs  and  Mattinglej  &  Co.  was 
considerably  in  favour  of  the  latter,  both  on  the  19th 
March,  1814,  and  the  19th  April,  1814,  when  the  two  bills 
in  question  respectively  became  due.    It  also  appeared  that 
there  were  periods  subsequent  to  those  dates  when  the 
general  account,  including  both  cash  and  engagements, 
was  in  favour  of  Mattingley  &  Co. ;  but  they  afterwards 
failed,  and  at  the  time  of  the  failure  were  indebted  to  the 
phintiflEs  in  a  sum  exceeding  the  principal  and  interest  of 
the  bills.     In  an  action  npon  these  bills  by  the  London 
bankers  against  the  acceptors,  the  plaintiffs  had  a  verdict : 
and  in  the  ensuing  term  Scarlett  moved  for  a  new  trial, 
contending  that  the  bills  had  not  been  sent  for  the  pur- 
pose of  securing  a  fluctuating  balance,  but  on  accoimt  of 
the  then  existing  debt ;  and  that,  after  that  object  had 
been  satisfied,  the  plaintiffs  became  the  proprietors  of  the 
bills  after  they  were  due,  and  that  Mattingley  &  Co.  conld 
not  at  that  time  make  the  plaintiffs  proprietors,  without 
being  subject  to  the  equity  under  which  they  themselves 
held  the  bills.     But  Lord  EUenborough  said:  ''Upon 
what  terms  Crowdie  &  Co.  originally  accepted  the  bills, 
does  not  appear,  but  the  circumstances  indicate  what  the 
nature  of  the  transaction  was ;  their  not  withdrawing  the 
bills,  or  demanding  them  back,  shews  that  they  considered 
themselves  to  be  sureties.^'    That  case  is  perfectly  con- 
Bistent  with  the  principle  laid  down  in  Charles  v.  Marsden. 
On  these  grounds,  I  concur  with  the  rest  of  the  court  in 
thinking  that  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


'67S  IN  VHI  COMMON  FUA8, 


tuetday,  CoBBOLD  V.  ChILYEB* 

Jpnl  26M.        f\ 

A  warrant  of  vJN  the  16th  February,  1840,  the  defendant  executed  a 
?n  HT^ry  Va!^  Warrant  of  attorney  authorizing  the  plaintiff  and  two  other 
cation,  18^0,      attomies,  or  either  of  them,  to  appear  for  the  defendant  in 

authorised  the  '  *  rr 

confession  of  a  an  aotion  of  debt,  and  to  confess  a  judgment  bt  50U 
of  last  Hilary  against  the  defendant  ^*as  of  last  Hilary  Term,  next  Esster 
E^rT?ra,or  Term,  or  any  subsequent  term/'  The  defeasance  stited 
any  subsequent  the  Warrant  of  attorney  to  be  given  to  secure  the  som  of 

term :  '—Held, 

that  a  judgment  250/.  with  5  per  ccut.  interest ;  and  which  sum  appeared  by 

Trinityl^aea'  ^®  defeasance  to  be  further  secured  by  the  joint  and 

niSTli^due^cr"  scven^  promisaory-note  of  the  defendant  and  one  James 

cution  of  the  HaiU,  dated  the  13th  February,  and  payable  on  demand. 

authority.  ^^        %       n  %     n  ••  i^-.^m 

A  writ  of  a.        On  the  8th  September,  1841,  the  plaintiff  entered  up 
sheriffYsV-    ^  judgment  on  the  warrant  of  attorney,  and  issued  a  fi.  &. 

rected  to  levy  a  thereon,  directed  to  the  sheriff  of  Suffolk,  and  command- 
sum  different  in  '  '  ^ 

amount  from  ing  him  ''that  he  cauae  to  be  made,  as  well  a  certain  debt 
in  thejudgment,  of  269/.  9«.  4ad.,  parcel  of  a  certain  debt  of  BOOL  whid 
e^^iriSl^l'  J.  C.  Cobbold  ktely  in  our  court  before  our  justicet  leco- 
unless  ^e  rea-   y^red  against  E.  ChilTcr,  as  also  6/.  5*.  which  in  onr  mid 

son  of  the  va-  ^  ' 

nance  be  shown  court  Were  awarded  to  the  said  J.  C.  Cobbold  for  hii  da- 

thewrit:  there-  mages  which  he  had  sustained  as  well  by  reason  of  die 

f^?|J[^^'^'^^  detaining  the  said  debt  as  for  his  costs  and  charges  by  him 

entered  up  on  a  about  lus  suit  in  that  behalf  expended,  wherorf*  tiie  nid 

tomey  for  500/.,  B.  Chilver  is  convicted,  as  appears  to  us  of  record,  togedier 

fdebt^f'25o7  ^i^^  interest  upon  the  said  sums  of  2691. 9a.  4d.  and  5L  &i^ 

ud  the  ^^t  ^  *^®  "^  ^^  **•  P^  ^^™**  *^°^  ***®  ®**^  *'*y  ^  September, 
commanded  the  1841,  ou  which  day  the  judgment  aforesaid  was  entered 

cause  to  be        up/'    A  IcTy  having  been  made  under  this  writ — 

made,  as  well  a 
certain  debt  of 

269/.  9f.  4<f.,  Wilde f  Serjeant,  obtained  a  rule  calling  upon  the  plain- 

uin  debt  of  tiff  to  shew  cause  why  the  judgment  and  execution  thereon 
c,  lately  in  our  should  not  be  sct  asidc  for  irregularity,  and  why  the  pro- 

eourt  before  our 

Justices,  reco- 

▼ered,"  ftc. — The  court  set  aside  the  judgment  for  irregularity,  with  cosu. 
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oeeds  of  the  levy  should  not  be  refunded. — ^The  objection        184^. 
to  the  judgment^  was,  that  it  was  signed  in  vacation,  whereas       cobboid 
the  warrant  of  attorney  only  authorized  the  party  to  sign  «• 

judgment  in  term;  and  the  objection  to  the  writ,  was, 
that  it  did  not  follow  the  judgment.  Todd  v.  Gompertz, 
6  Dowl.  296,  and  the  8rd  rule  of  Hilary  Term,  4  Will.  4, 
were  referred  to. 

Channett,  Serjeant  {Bramwell  was  with  him),  shewed 
cause. — The  judgment,  though  signed  in  vacation,  was 
signed  ai  of  the  preceding  term,  precisely  following  the 
direction  contained  in  the  warrant  of  attorney.  A  variance 
between  the  writ  and  the  judgment  undoubtedly  is  ground 
for  setting  aside  the  execution :  but  an  objection  so  purely 
technical  must  be  clearly  made  out.  Here  it  is  only  from 
the  writ  itself  that  the  amount  of  the  judgment  can  be 
ascertained :  and  it  is  quite  consistent  with  the  language 
of  the  writ  that  the  sum  recovered  was  only  269/.  9^.  4id, ; 
for,  reading  the  words  '^  parcel  of  a  certain  debt  of  500/.'' 
in  parentheses,  the  relative  which,  by  the  proper  gram- 
matical construction  of  the  sentence,  will  apply  to  the 
sum  first  mentioned,  and  not  to  the  500/.,  which  is  only  the 
penalty. 

JBompas,  Serjeant,  in  support  of  the  rule. — The  authority 
given  by  this  warrant  of  attorney  has  not  been  well  exer- 
cised :  it  is,  to  confess  a  judgment  against  the  defendant 
'^  as  of  last  Hilary  Term,  next  Easter  Term,  or  any  subse- 
quent term.''  That  does  not  authorize  the  entering  of  a 
judgment  in  vacation.  The  judgment  of  F^atteson,  J.,  in 
Todd  V.  Gompertz,  6  Dowl.  296,  is  expressly  in  point: 
"  The  second  objection,"  says  that  learned  judge,  "  was, 
that  the  authority  given  by  the  warrant  of  attorney  was,  to 
confess  a  judgment  of  Hilary  Term ;  and  it  was  contended 
that  such  a  judgment  could  not  be  signed  now.  It  was 
said,  that,  because  it  ought  to  be  dated  of  a  particular  day. 
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1842.       as  judgments  could  not  be  signed  generally  of  a  term  (11), 

"     ^^^     such  a  judgment  would  be  irregular,  and  therefore  the 

V-  warrant  was  an  authority  to  sign  an  irregular  judgment 

I  think  the  utmost  limit  to  which  that  objection  can  be 

carried,  is,  that  it  would  not  anUhorizt  a  judgment  to  he 

signed  in  vacation" 

TiNDAL,  C.  J. — ^The  warrant  of  attorney  in  this  esse  it 
dated  the  15th  February,  1840,  which  is  in  Hilary  Vaoi- 
tion.  It  authorizes  certain  attomies  therein  named  to 
confess  a  judgment  against  the  defendant  '*  as  of  but  jBt- 
lary  Term,  next  Easter  Term,  or  any  subsequent  term.'' 
If  the  judgment  had  been  signed  in  that  Hilary  Yacatioii, 
''  as  of  the  preceding  term,  though  that  would  have  been 
irregular,  stiU,  such  being  the  contract  between  the  par- 
ties,  we  should  not  hare  interfered.  But  now,  by  the  role 
of  Hilary  Term,  4  Will.  4,  erery  judgment  being  required 
to  be  entered  of  record  of  the  day  of  the  month  and  year, 
whether  in  term  or  vacation,  when  signed,  and  haYing  no 
relation  to  any  other  day ;  and  there  being  no  provinonin 
this  warrant  of  attorney  enabling  the  plaintiff  to  sign 
judgment  as  of  any  other  term  than  Hilary  Term,  1840; 
and  he  not  having  availed  himself  of  it  if  there  were  any 
such  provision;  this  is  a  judgment  signed  in  vacation, 
when  the  authority  was  to  sign  it  in  term  onty.  I  there- 
fore think  the  rule  must  be  made  absolute. 

A  discussion  ensued  as  to  the  costs  of  the  application, 
which  the  court  were  not  disposed  to  allow,  nor  Bompas 
to  relinquish :  the  learned  Serjeant  was  therefore  desired 
to  speak  to  the  second  point. 

(11)  See  the  3rd  mle^of  Hflaiy  the  month  and  year,  whether  in 

Tenn,  4  Will.  4,  by  which  it  is  tenn  or  yacatioD,  wh«i   dgatd, 

ordered,    that,    "  all  judgments,  and  shall  not  have  relation  to  soy 

whether  interlocntory  or  final,  shall  other  day." 
be  entered  of  record  of  the  day  of 
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Bongms,  Seijeant. — The  authority  is^  to  enter  up  judg- 
ment for  500/.y  and  for  nothing  else.  The  judgment  must 
pursue  the  authority,  and  the  writ  must  follow  the  judg-  «. 

ment :  it  cannot  be  read  in  the  manner  suggested.  fFeb- 
her  y.  Huichins,  8  M.  &  W.  319,  1  Dowl.  N.  S.  95,  is 
exactly  in  point :  it  was  there  held  that  a  writ  of  fi.  fa., 
whereby  the  sheriff  is  directed  to  levy  a  sum  different  in 
amount  from  that  mentioned  in  the  judgment,  although 
smaller,  is  irregular,  unless  the  reason  of  the  yariance  be 
shewn  on  the  face  of  the  writ :  and  Parke,  B.,  says :  "  The 
writ  must  agree  in  the  mandatory  part  of  it  with  the  judg^ 
ment.  If  the  plaintiff  sues  out  execution  for  a  part  only  of 
the  sum  recovered  by  the  judgment,  he  may  direct  the 
sheriff  accordingly  by  a  private  memorandum;  but,  if  the 
judgment  and  the  writ  do  not  agree,  the  reason  of  the 
variance  ought  to  appear  on  the  face  of  the  writ.^ 


}j 


TiNDAL,  C.  J. — ^The  writ  clearly  is  irregular.  Had  the 
case  rested  upon  the  first  objection  only,  we  should  not 
have  giTen  costs,  that  being  rather  matter  of  legal  con- 
struction than  an  irregularity :  but  the  second  objection 
I  think  entitles  the  defendant  to  have  his  rule  made  abso- 
lute with  costs. 

The  rest  of  the  court  concurring, 

Eule  absolute,  with  costs. 
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1842. 

Wednesday,  CalLANDER  V.  DiTTRICH. 

April  27th.     m 

The  first  count  X  HIS  was  an  action  of  assumpsit.    The  first  ommt  of 

Son^st^tedThat  *^®  declaration  stated^  that  theretofore^  to  wit,  on  tiie  18tli 

it  mas  agreed  January,  1837,  it  was  agreed  between  the  plaiBtiff  (tliea 

plaintiff  (then  residing  in  London)  and  the  defendant  (who  was  then 

do^Vrfdlhe****  residing  in  parts  beyond  the  seas,  to  wit,  at  K<fen]gsbeig» 

re»w"nraVK«^  ^^  *^®  kingdom  of  Prussia),  that  the  phiintiff  should  pw- 

nigsberg  in  chase  of  the  defendant,  and  that  the  drfendant  should  aeli 

Pru8sia),thatthe 

pUintiff  should   and  deliver  to  the  plaintiff,  to  wit,  for  the  purpose  of  b^g 
defendant^  and   "hipped  and  couveyed  to  London  aforesaid,  a  certain  large 

fendlllt  shVuid    9^*^*^^?^  *^  ^^f  ^^®  hundred  lasts  of  seed,  to  wit,  tares,  st 
sell  and  deliver  a  Certain  prico  then  agreed  upon  between  them,  to  wit,  the 

to  the  plaintiff) 

for  the  purpose  pricc  of  18^.  per  imperial  quarts,  free  on  board,  in  Spiing; 

of  being  ship- 
ped and  con- 
veyed to  London,  a  certain  quantity  of  tares,  at  a  given  price,  free  on  board,  and  of  a  ceitsia 
quality  and  description  ;  that  the  plaintiff  paid  for  the  tares  pursuant  to  the  contract ;  and  that, 
although  the  defendant  afterwards,  in  part  performance  of  the  agreement,  shipped  at  K«iigs- 
berg  certain  tares  for  the  plaintiff,  and  although  the  tares  so  shipped  afterwards  arrived  in 
London,  yet  the  defendant,  disregarding  his  promise,  did  not  ship  the  said  tares  free  on  board, 
nor  of  the  quality  and  description  contracted  for ;  whereby  the  plaintiff  had  sustained  certaia 
special  damage. 

The  second  coant  stated,  that,  in  consideration  that  the  plaintiff  had  agreed  to  liecoiM  ibe 
purchaser  of  the  tares  in  the  first  count  mentioned,  the  defendant  promised  the  pleintiffthstbe 
would  superintend  the  shipping  thereof,  and  would  use  every  reasonable  and  proper  precaatioB 
in  seeing  that  the  same  were  properly  shipped  and  stowed  ;  and  alleged  for  breach,  that  the 
tares  were,  with  the  privity  and  at  the  instance  of  the  defendant,  shipped  and  stowed  in  a  care- 
less, negligent,  improvident,  unusual,  and  unmerchantlike  manner,  by  means  whereof  they 
became  heated  and  destroyed. 

To  these  counts,  the  defendant  pleaded,  amoagst  ether  things,  that  be  was  resideat  at 
Koenigsberg,  in  Prussia,  within  the  ligeance  of  the  King  of  Prussia,  and  within  the  jurisdiction 
of  a  certain  court  of  Judicature  called  the  Royal  Prussian  Court  of  Commerce  and  Admiralty  of 
Koenigsberg,  and,  wliilst  he  was  so  resident,  and  before  the  commencement  of  this  action,  th« 
plaintiff  impleaded  the  defendant  in  the  said  court  of  judicature,  "  for  not  performing  the  very 
same  identical  promises,  and  each  and  every  of  them,  as  were  in  the  first  and  second  counts  of 
the  declaration  in  this  action  mentioned,  and' for  the  damages  alleged  to  have  been  sustunedby 
him  the  plaintiff  thereby,"  the  same  court  having  jurisdiction  in  the  premises ;  that  such  proceed- 
ings were  thereupon  had  that  afterwards  a  judgment  or  decree  was  pronounced  by  the  said  court, 
whereby  it  was  a4judged  and  declared  that  the  plaintiff  had  no  cause  of  action  against  the  de- 
fendant in  respect  of  the  damages  alleged  to  have  been  sustained  by  the  plaintiff  through  the  non- 
performance of  the  said  promises,  &c.  Replication,  that  no  such  judgment  or  decree,  final  and 
conclusive  between  the  parties  to  the  suit  in  that  plea  mentioned,  in  manner  and  form  as  therein 
alleged,  ever  was  pronounced  by  the  said  court  of  judicature  in  that  plea  also  mentioned. 

In  support  of  the  plea,  the  defendant  produced  a  translation  of  the  judgment  or  decree  therein 
mentioned,  which  appeared  to  be  a  judgment  pronounced  in  a  suit  instituted  by  the  plaintiff  in 
the  Court  of  Commerce  at  Koenigsberg,  wherein  he  sought  to  recover  back  the  money  he  kti 
paidf  and  to  rescind  the  contract;  and  it  also  appeared  that  the  judgment  proceeded,  not  upon 
the  merits,  but  on  the  ground  of  prescription : — 

Held,  that  this  judgment  did  not  sustain  the  plea,  inasmuch  as  it  did  not  appear  to  be,  as 
alleged  in  the  plea,  a  judgment  upon  the  bame  causes  of  action  as  those  here  declared  on. 
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ibe  ttdd  tares  to  be  large^  soimd;  good  Koenigsberg  seed        1842* 
tares  of  the  growth  of  the  year  1886,  and  of  the  best    c^IlIii^iB 
quality ;  and  it  was  also  then  agreed  between  the  plaintiff  ^' 

and  the  defendant  that  the  defendant  should  draw  a  bill 
on  the  plaintiff  for  half  the  amount  of  the  invoice  price  of 
the  said  tares^  at  three  months'  date,  on  making  the  said 
contract,  and  that  the  plaintiff  should  pay  to  the  defendant 
the  remainder  of  the  price  of  the  said  tares  in  any  way 
aaiisfiustory  to  the  defendant  or  one  Kiel,  on  the  defend- 
ants handing  the  plaintiff  the  bill  of  lading  of  the  said 
tares :  Averment  that  one  hundred  lasts  of  tares  are  equal 
to  a  certain  large  quantity^  to  wit,  1050  imperial  quarters,  or 
thereabouts :  Mutual  promises :  Averment,  that  afterwards, 
to  wit,  on  the  day  and  year  first  aforesaid,  in  pursuance  and 
peilbnnance  of  the  said  agreement,  the  defendant  made 
and  drew  his  bill  of  exchange  in  writing,  and  directed  the 
same  to  the  plaintiff,  and  thereby  required  the  plaintiff, 
three  months  after  the  date  thereof  (which  period  had 
elapsed  long  before  the  commencement  of  the  suit),  to  pay 
to  the  order  of  a  certain  person,  to  wit,  the  said  Kiel,  a 
COTtain  large  sum  of  money,  to  wit,  as  and  for  half  the 
amount  of  the  invoice  price  of  the  said  tares,  and  as  and 
for  and  in  part  payment  thereof,  to  wit,  the  sum  of  460/., 
which  said  last-mentioned  sum  the  plaintiff,  in  further  pur- 
suance of  his  said  agreement,  afterwards,  and  when  the 
said  bill  of  exchange  became  due,  to  wit,  on  &c.,  duly 
paid  according  to  the  tenor  and  effect  thereof;  that,  after- 
wards, ftc.,  the  plaintiff  received  of  and  from  the  defendant 
Ae  biU  of  lading  of  a  certain  large  portion  of  the  said 
tares,  to  wit,  nine  hundred  and  seventeen  quarters  thereof 
and  that  thereupon,  in  pursuance  of  and  farther  perform- 
ance of  the  said  agreement,  he  then  duly,  according  to  the 
said  contract,  and  at  the  defendant's  request,  paid  to  the 
defendant  the  remainder  of  the  price  of  the  same  tares,  to 
wit,  the  sum  of  876/.  6s. :  Oeneral  averment  of  perform- 
ance on  the  plaintiff's  part:  Breach,  that,  although  the  Breach. 
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1842.        defendant  did  afterwards,  to  wit^  on  the  29th  April,  1837^ 
Callamdbr    ^  P'^  performance  of  the  said  agreement,  ship  and  ddiyer 
V.  on  board  a  certain  vessel,  to  wit,  provided  by  the  defendant 

for  the  plaintiff,  to  wit,  the  Mary  Swan,  at  a  certain  port,  to 
wit,  at  Koenigsberg,  a  certain  large  quantity,  to  wit,  nine 
hundred  and  seventeen  quarters  of  tares,  for  the  plaintiff; 
and  although  the  said  tares  so  shipped  as  aforesaid  did 
afterwards,  to  wit,  on  &c.,  arrive  in  London  aforesaid;  yet 
the  defendant,  disregarding  his  said  promise,  did  not  nor 
would  ship  the  said  tares  free  on  board  the  said  last-men- 
tioned vessel,  and  did  not  nor  would  sell  and  deliver  to  the 
plaintiff  sound  good  seed  tares  of  the  growth  of  the  year 
1836,  and  of  the  best  quality,  but,  on  the  contrary  thereof 
the  said  tares  at  the  time  of  their  said  delivery  and  ship- 
ment in  and  on  board  the  aforesaid  vessel^  and  on  their 
arrival  in  London  aforesaid,  to  wit,  on  &c.  last  aforesaid, 
were,  as  the  defendant  at  the  time  of  the  said  shipment 
and  delivery  well  knew,  but  which  the  plaintiff  did  not  dis- 
cover until  the  day  and  year  last  aforesaid,  very  soft;,  heated, 
discoloured,  mouldy,  rotten,  decayed,  and  wholly  unfit  to  be 
used  as  and  for  seed  tares,  or  for  any  other  purpose,  and 
not  of  the  growth  of  the  year  1836,  and  thereby  and  by 
means  of  the  premises  became  and  were  utterly  useless  to 
the  plaintiff,  contrary  to  the  terms  of  the  said  agreement 
and  of  the  promise  of  the  defendant  by  him  so  made  as 
Spcdaidunage.  aforesaid :  The  count  then  alleged,  that,  in  consequence  of 

the  defendant's  said  breach  of  his  said  agreement,  the 
plaintiff  had  not  only  lost  and  been  deprived  of  the  advan- 
tage, profit,  and  gain  which  he  would  and  ought  to  have 
made  if  the  defendant  had  performed  his  said  agreement, 
but  had  been  deprived  of  the  use  and  interest  of  his  said 
monies  which  in  pursuance  of  his  part  of  the  said  agree- 
ment he  so  paid  to  the  defendant  as  aforesaid,  and  had  also 
been  put  to  great  charges  and  expense  of  his  monies^  and 
been  forced  and  obliged  to  lay  out  and  expend  a  huge  snm 
of  his  money,  to  wit,  1000/.|  in  and  about  the  insurance  of 
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the  said  tares,  and  in  and  about  shipping  the  same  on         1842. 
board  the  said  vessel  at  Ecenigsberg  aforesaid,  and  convey-     callInde* 
ing  the  same  to  England,  and  in  and  about  the  necessaiy  «• 

•■•■Ml  DlTTRICH* 

surveying  and  ascertaining  the  state  and  condition  of  the 
said  tares  on  their  said  arrival  in  London  as  aforesaid,  and 
in  landing  and  selling  the  same  under  protest,  to  wit,  on 
&c. ;  of  all  which  premises  the  defendant  had  at  all  times 
had  due  notice. 

The  second  count  stated,  that,  theretofore,  to  wit,  on  the  Second  count, 
said  18th  January,  1887,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  agreed  to  become 
the  purchaser  of  the  said  tares  as  in  the  first  count  men- 
tioned, the  defendant  promised  the  plaintiff  that  he  the 
defendant  would  superintend  the  shipping  and  loading  of 
the  said  tares,  to  wit,  at  Koenigsberg  aforesaid,  and  would 
take  and  use  every  reasonable  and  proper  precaution  in 
seeing  that  the  same  were  properly  shipped  and  stowed  in 
and  on  board  a  fit  and  proper  vessel  or  fit  and  proper  ves- 
sels in  that  behalf,  for  the  conveyance  of  the  said  tares  to 
London  aforesaid;  yet  the  plaintiff  in  fact  said,  that,  al- 
though he  the  plaintiff  in  all  things  performed  his  said 
agreement,  as  in  the  first  count  mentioned,  and  although  a 
large  quantity,  to  wit,  nine  hundred  and  seventeen  quarters 
of  the  said  tares  were  afterwards,  to  wit,  on  the  day  and  year 
aforesaid^  under  the  said  agreement  in  the  first  count  men* 
tioned,  and  with  the  privity,  knowledge,  and  sanction  of 
the  defendant,  and  at  his  instance,  shipped  and  loaded  for 
conveyance  thereof  to  London,  in  and  on  board  a  certain 
vessel  bound  to  London,  which  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  there  arrived  with  the  said  quantity 
of  tares  on  board  thereof;  yet  the  plaintiff  in  fact  said  Breach, 
that  the  defendant  disregarded  his  said  last-mentioned 
promise,  in  this,  to  wit,  that  he  the  defendant  did  not  in 
any  manner  according  to  his  said  promise  superintend  the 
shipping  and  loading  of  the  same  tares,  or  take  or  use 
any  precaution  whatever  in  or  towards  seeing  that  the 
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1842.        same  were  properly  shipped  or  stowed  in  or  on  boaid  a. fit 

Callandbr    ^^  proper  vessel  or  fit  and  proper  vessels  in  that  behalf 

*•  but  wholly  neglected  and  failed  so  to  do^  and^  on  the  oon- 

DiTTHICH 

trary  thereof^  the  same  ship  or  vessel  in  or  on  board  of 
which  the  same  nine  hundred  and  seventeen  qnarten»  of 
the  said  tares  were  so  shipped  and  loaded  as  aforesaid  at 
the  instance  of  the  defendant,  to  wit,  by  reason  of  her 
having  on  board  too  great  a  quantity  of  cargo,  and  by 
reason  of  the  state,  size,  condition,  and  ciroumstances  ol 
the  same  vessel,  was,  on  the  occasion  aforesaid,  a  veiy 
unfit  and  improper  vessel  wherein  to  ship  or  stow  the  same 
tares,  as  the  defendant  at  the  time  well  knew;  and  that 
the  said  nine  hundred  and  seventeen  quarters  of  tares  were, 
with  the  privity  and  at  the  instance  of  the  defendant^ 
shipped  and  stowed  in  and  on  board  the  same  vessel  in  a 
very  careless,  negligent,  improvident,  unusual,  and  im- 
Special  damage,  merchantlike  manner;  and  by  means  of  the  premises  the 

said  nine  hundred  and  seventeen  quarters  of  the  said  tares 
became  and  were  so  heated,  mouldy,  soft,  rotten,  disco- 
loured, and  decayed,  that  the  same  and  every  part  thereof 
became  and  were  and  was  wholly  useless  and  lost  to  the 
plaintiff;  whereby  the  plaintiff  had  not  only  lost  and  been 
deprived  of  great  gains  and  profits  which  he  otherwise  might 
and  could  and  would  have  derived  and  acquired  by  a  re- 
sale of  the  same  tares  at  high  and  advanced  prices,  but  had 
been  deprived  of  the  use  and  interest  of  the  said  purdiase* 
money  thereof,  and  had  also  been  put  to  great  charges  and 
expense  of  his  monies,  altogether  amounting  to  a  large 
sum,  to  wit,  1000/.,  in  and  about  the  shipping  of  the  ssid 
tares,  and  in  insuring  the  same  against  perils  of  the  sea,  and 
in  and  about  the  conveying  of  the  same  to  England,  and  in 
and  about  the  necessary  surveying  and  ascertaining  the 
state  and  condition  of  the  same  tares  on  their  arrivid  at 
London  aforesaid,  and  in  landing  and  disposing  of  the 
same. 
The  declaration  also  contained  counts  for  money  paid, 
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monejr  had  and  receivedj  and  money  found  dne  on  an         1842. 
account  stated — concluding  to  the  plaintiflf^s  damage  of     galIImdeii 
8000/.  ^    •• 

DlTTRICB« 

The  defendant  pleaded — ^first^  non  assumpsit — secondly.  First  and  se- 
that  the  tares  in  the  first  count  mentioned  were  not  nor  ^^^^  p*®"' 
was  any  part  thereof,  at  the  time  of  the  said  delivery  and 
Bhipment  in  and  on  board  the  aforesaid. vessel,  very  soft, 
heated,  discoloured^  mouldy,  rotten,  decayed,  or  wholly 
unfit  to  be  used  for  seed  tares,  or  for  any  other  purpose, 
but  were  and  was  tares  of  the  growth  of  the  year  1836; 
oonduding  to  the  country. 

Thirdly — to  the  second  count — ^that  the  ship  or  vessel  in  Third  plea. 
and  on  board  of  which  the  said  tares  in  that  count  men*- 
tioned  were  shipped  and  loaded,  was  not  a  very  unfit  and 
improper  vessel  wherein  to  ship  and  stow  the  same,  modo 
et  formft ;  concluding  to  the  country. 

FourtUy — ^to  the  first  and  second  counts — ^that  thereto*  Fourth  plea, 
fore,  and  before  the  commencement  of  the  suit,  and  before  mem.^^"  ^' 
the  conxmencement  of  the  proceedings  next  thereinafter 
mentioned,  the  defendant  was  resident  in  parts  beyond  the 
seas,  to  wit,  at  Koenigsberg,  in  the  kingdom  of  Prussia, 
within  the  ligeance  of  the  King  of  Prussia,  and  within  the 
jurisdiction  of  a  certain  court  of  judicature  called  The  Royal 
Prussian  Court  of  Commerce  and  Admiralty  of  Koenigsberg, 
and  afterwards  and  whilst  he  was  so  resident  at  Kcenigsberg 
aforesaid,  and  before  the  commencement  of  the  suit,  to  wit, 
on  the  27th  June,  1838,  the  plaintiff  impleaded  the  defend* 
ant  in  the  said  court  of  judicature,  for  not  performing  the 
very  emne  ukntical  prondees,  and  each  and  every  of  them,  as 
were  m  the  first  and  second  counts  of  the  declaration  in  this 
action  mentioned^  and  for  the  damages  alleged  to  fiave  been 
sustained  by  him  the  plaintiff  thereby,  the  same  court  having 
jurisdiction  in  the  premises ;  that  such  proceedings  were 
thereupon  had  in  the  said  court,  that,  afterwards,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  the  31st 
May,  183|9,  a  judgment  or  decree  was  pronounced  by  the 
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said  court,  whereby  it  was  adjudged  and  declared  that  the 
plaintiff  had  no  canse  of  action  against  the  defendant  in 
respect  of  the  damages  alleged  to  have  been  sustained  by 
him  the  plaintiff  through  the  non-performance  of  the  ssid 
promises ;  and  it  was  further  ordered  and  decreed  by  tiie 
said  judgment  or  decree  that  the  plaintiff  should  pay  the 
costs  and  expenses  of  the  proceedings  so  had  in  the  nme 
court  in  that  behalf;  which  judgment  or  decree  was  not  in 
any  way  reversed  or  made  void :  that  the  said  judgmad  or 
decree  waa  and  is  final  and  concbuwe  between  the  partiei 
to  such  suit  as  to  the  said  supposed  cause  of  action  in  the 
country  where  the  same  was  pronounced,  to  wit,  in  the 
kingdom  of  Prussia  aforesaid,  and  the  plaintiff  was  pre- 
cluded firom  all  further  litigation  in  respect  of  the  same, 
and  ought  not  further  to  importune  or  molest  him  the  de- 
fendant in  respect  of  such  supposed  cause  of  action  so 
adjudicated  upon  by  the  said  judgment  or  decree  as  afine- 
said — verification. 

The  plaintiff  joined  issue  on  the  first,  second,  and  third 
pleas,  and  replied  to  the  fourth,  that  no  such  judgment  or 
decree,  final  and  conclusive  between  the  parties  to  the  suit 
in  that  plea  mentioned,  in  manner  and  form  as  therein 
alleged,  ever  was  pronounced  by  the  said  court  of  judica- 
ture in  that  plea  also  mentioned,  in  manner  and  form  as 
in  that  plea  above  alleged.    Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  adjourned 
sittings  at  Omldhall  after  Trinity  Term,  1841.  The  de- 
fendant, in  support  of  his  fourth  plea,  put  in  a  translation 
of  the  judgment  in  the  suit  in  the  Koenigsberg  Court  of 
Commerce,  of  which  the  following  is  the  substance : — 

'^  The  Boyal  College  of  Commerce  and  Admiralty  st 
Koenigsberg  in  Prussia  have  in  their  meeting  or  sessions 
on  the  Slst  May,  1839,  where  there  were  present  the 
director,  &c.,  decided  and  pronounced  judgment  according 
to  the  records  of  proceeding  as  follows : — First,  that  the 
plaintiff  be  barred  with  his  claim  of  7802.  lOs.  Id.  sterlings 
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with  interest  thereon  from  the  6th  April,  1838,  which  he        1842. 
formed  ngfiinst  the  defendant  on  account  of  a  cargo  of    callakdbr 
nine  hundred  aud  seventeen  quarters  of  tares  received  in     _    ^' 

^  DiTTEICB* 

the  year  1837  by  the  ship  Mary  Swan :  Secondly,  that  the 
agreement  between  the  parties,  whereby  the  plaintiff  is  re- 
nouncing the  receipt  of  the  one  hundred  and  thirty-three 
quarters  of  tares,  which,  according  to  the  defendaut's  state- 
ment, were  still  lying  here  for  the  plaintiff,  and  which  offer 
the  defendant  accepts,  be  hereby  legally  confirmed :  And, 
thirdly,  that  the  plaintiff  be  condemned  in  the  charges  of 
the  law  proceedings.'' 

"  Reasons. 

'' A.B.  Callander,  in  London,  in  the  beginning  of  18879  ReMont. 
ordered  of  R.  M.  Dittrich,  of  this  place,  one  hundred  lasts 
of  hu^  sound  Kcenigsberg  seed  tares,  best  quality,  which 
ought  to  be  free  from  any  mixture  of  oats,  peas,  and  such 
objectionable  com  and  seed,  at  ISs.  sterling  per  quarter,  free 
on  board,  to  be  shipped  in  Spring.  Dittrich,  in  his  letter 
of  the  18th  idem  to  Callander,  accepted  this  offer.  Before 
the  shipment  took  place,  Callander  recommended  to  Dittrich 
to  have  tlie  tares  shipped  as  early  as  possible,  and  in  as 
small  vessels  as  possible,  to  prevent  heating.  Next  to  this, 
he  ordered  him  to  re-sell  half  the  quantity  of  the  purchased 
tares  (about  five  hundred  quarters),  if  the  price  of  purchase 
could  be  obtained ;  whereas,  if  they  were  to  be  shipped,  he 
should  always  prefer  an  English  vessel.  The  firm  of  Dit- 
trich could  not  effect  the  sale,  and  consequently  shipped 
nine  hundred  and  thirteen  quarters,  to  an  amount  of 
837/.  6$.,  on  the  29th  April,  1887,  per  the  Mary  Swan ; 
and  on  the  30th  idem  informed  Callander  thereof;  thereby 
observing  that  the  remainder  of  one  hundred  and  thirty- 
three  quarters  then  was  warehoused  for  his  account  with 
Dittrich. 

"  The  purchase  price  for  the  quantity  shipped,  of  nine 
hundred  and  thirteen  quarters  tares,. is  paid  in  that  manner 
that  Dittrich  acknowledged  to  have  received  by  accepted 

VOL.  IV.  Y  Y 


J  i 


IN  THE  COMMON  PLEASj 


1842.  drafts  450/.^  and  that  afterwards^  on  handing  bill  of  lading, 
CALtlNDBtt  Callander  paid  to  DittricVs  order  875/,  6*.  sterling.  The 
1^    ^  Mary  Swan  arrived  in  London  on  the  5th  Jane,  1837. 

DiTTaiCH.  " 

CaUander  examined  the  tares,  and  found  that  they  were 
in  so  bad  a  state  that  he  thought  himself  entitled  to  lefiue 
receipt  thereof,  and  noted  a  protest  through  a  notary  public 
in  London.  Two  com>factors  had  previously^  as  competent 
judges  or  experts,  declared  the  tares  to  be  totally  decayed. 
Callander,  on  the  6th  June,  informed  Dittrich  of  his  refosal 
to  receive  the  tares;  and  on  the  9th  June  he  sent  him  the 
report  of  survey  and  protest,  and  declared  that  he  declined 
the  receipt  of  the  tares,  but  had  got  the  tares  landed  and 
brought  into  a  good  and  airy  granary,  where  the  greatest 
c^re  and  attention  would  be  taken  thereof,  and  that  he 
would  also  try  in  favour  of  Dittrich  to  procure  an  abate- 
iQcnt  or  reduction  in  the  duty.  Now,  when  Dittrich  de- 
clined to  indemnify  Callander  any  wise,  and,  on  the  con- 
trary, sent  him  brokers'  certificates,  endeavouring  to  shev 
by  them  that  the  tares  were  really  marketable  at  the  time 
of  their  shipment,  and  that  he  had  consequently  performed 
his  part  of  the  contract,  Callander  answered  that  he  would, 
if  Dittrich  did  not  dispose  otherwise,  sell  the  tares  for  Bit- 
trich's  account,  and  would  do  so  in  small  parcels  by  retail 
Callander  did  so  accordingly,  when  Dittrich  continued  in 
his  silence,  always  informing  him  of  the  respective  sales, 
bitt  without  that  Dittrich  ever  replied  thereto. 

''  On  the  29th  December,  1837,  Callander  sent  his  ac- 
count sales  and  account  current  to  Dittrich,  and  demanded 
payment  of  his  debt;  but,  as  Dittrich  did  not  comply  with 
such  demand,  Callander,  on  the  18th  June,  1 838>  brought 
an  action  against  him  [in  the  Prussian  court],  comprising 
the  following  entreaties  [claims  or  points]  : — ^liist,  to  con- 
demn Dittrich  to  pay  unto  him  the  plaintiff  instantly  the 
sum  of  780/.  10«.  Itf.,  with  running  interest  thereon  from 
the  1st  April,  1838,  under  avoidance  of  execution:  Secondly, 
t9  pronounce  the  plaintiff  entitled  to  refuse  receipt  of  those 
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one  hundred  and  thirty-three  quarters  of  tares  lying  still 
here  according  to  defendant's  statement :  Thirdly^  to  con- 
demn the  defendant  in  the  whole  of  the  law  chains. 

"The  defendant  has  admitted  the  order  having  been  given 
entirely  as  stated  by  the  plaintifF^  and  expressly  allowed 
that  a  contract  of  delivery  has  been  entered  upon;  but  he 
has  also  alleged  to  have  fulfilled  his  agreement;  and  there- 
fore  disputed  in  quali  et  quanto  the  plaintiff's  claim^  with 
the  only  accommodation  of  consenting  to  his^  plaintiff's^ 
not  receiving  what  is  still  left  here  of  the  tares ;  whereby 
the  second  part  of  the  action  is  removed.  For  the  rest^  the 
defendant  has  principally  opposed  the  plaintiff  with  the 
objection  of  prescription^  and  by  reason  of  the  8th,  843rd, - 
and  846th  sections,  Pars  1,  tit.  5,  of  the  Oeneral  Country 
Law,  motioned  for  the  dismision  of  the  cause  of  the  plain- 
tiff; while  defendant  deduced^  that,  according  to  the  precept,  - 
Pars  1,  tit.  llj  §  987,  of  the  Oeneral  Country  Law,  agree- 
ments of  delivery,  after  their  having  been  accomplished,  • 
shonld  be  considered  and  judged  upon  as  transactions  of 
sale;  and,  consequently,  the  delivery  of  the  tares  was  fulfilled 
in  the  very  moment  of  their  shipment  on  board  the  vessel 
(§§  8, 128,  loco  cit.),  and  that  further  the  committee  (con- 
traetor)/  now  the  vendee,  has,  after  the  expiration  of  six 
months  since  the  receipt  of  the  commodity^  lost  his  right  for 
a-cause  or  action  for  any  defection  in  quality;  and  by  pre- 
scription, just  as  well  from  the  day  of  delivery  (shipment), ' 
29th  April,  1837,  as  firbm  that  of  receipt,  5th  June,  1837, 
until  the  day  of  entering  this  action,  10th  June,  1838, 
there  has  now  elapsed  upwards  of  a  whole  year,  whereby 
the  plaintiff's  title  of  action  is  extinct. 

''Bat,  eventually,  the  defendant  has  alleged  that  the 
agreement  bf  delivery  has  on  his  part  been  duly  performed, 
as  it  depends  here  only  upon  the  state  and  condition  of  the 
tares  when  put  on  board,  but  not  how  the  same  arrived  in 
London;  and  he  is  able  to  prove  that  the  tares  were  shipped 
on  board  the  vessel  in  conventional  (stipulated)  condition. 

Y  y2 
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1842.        With  respect  to  this  pointy  he  has  proffered  his  pToo&, 
GAtlANoni    thereupon  the  status  controversise  has  been  regulated  in 
V-  postponing  expressly  the  proceeding  as  to  amoant  of  da- 

mage ;  nevertheless,  the  admittance  of  evidence  respecting 
the  state  and  condition  of  the  tares  at  the  time  of  thdr 
shipment  has  been  suspended  per  decretum^  at  the  special 
and  unanimous  (corresponding)  request  of  both  parties,  ac- 
cording to  which;  there  should  previously^  and  in  con- 
formity with  §§  68, 7b,  tit  10,  Pars  1,  of  the  General  Court 
Instructions,  for  the  present  be  decided  only  npcn  the  pre- 
judiciary  objection  of  prescr^tion. 

''  The  plaintiff  endeavours  to  confute  such  objection,  in 
alleging,  that,  because  the  transaction  between  the  parties 
is  an  agreement  of  delivery,  the  objections  of  prescription 
must  be  annihilated :  for,  the  agreement  of  delivery  is  a 
stipulation  of  transactions  whereby  so  as  in  all  and  eveiy 
such  like  agreement  the  particular  rule  prevails,  that,  if 
one  of  the  parties  does  not  fulfil  or  perform  his  obligation, 
the  other  may,  without  being  bound  to  bring  an  action 
for  performance^  withdraw  from  the  contract  or  agreement, 
and  claim  indemnification— §  878, 1.,  11 ;  §  408^  I.,  5^  Ge- 
neral Country  Law.  From  this  the  plaintiff  infers  that  he 
has  been  in  his  full  right  in  declining  the  receipt  of  goods 
which  were  not  delivered  in  the  stipulated  state  and  con- 
dition, and  by  declaring  his  will  and  intention  to  be  dis- 
epgaged  firom  the  contract,  such  has  been  declared  most 
properly  and  distinctly  through  the  protest  against  tke 
reception  of  the  cargo.  Now,  if  this  was  regularly  acted 
on  his  part,  and  just  as  much  consequent  (consistent)  with 
the  Prussian  law,  there  can  be  no  idea  of  the  goods  having 
become  his  property  :  and,  when  the  defendant  alleges  his 
legal  precept.  Tit.  11,  §  128,  loco  cit.,  according  to  which 
in  similar  cases  of  agreements  the  shipping  on  board  a 
vessel  represents  the  surrender  or  transmission  of  the  ob- 
ject, it  must  be  replied  that  such  is  the  case  only  with 
contracts  of  purchase,  but  not  with  contracts  of  ddivery, 
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the  difference  from  whicli  appears  from  the  different  nature        1842. 
of  both  kinds  of  agreements.     The  purchase  turns  to  a     callIndbr 
special  matter  or  things  and  the  purchaser  may  express  his  «• 

harmony  with  the  quality  from  his  being  able  to  inspect 
it :  therefore,  the  harmonious  will  (sentiment)  of  both  con* 
tractors  does  not  exist  before  the  receiver  having  expressed 
his  satisfaction  with  the  commodity.  Such  harmony  en- 
sues through  the  taking  possession  of  the  object;  which 
accession  materially  differs  from  the  delivery,  as  sufficiently 
appears  from  the  rules  or  prescriptions.  Tit.  5,  §§  843,  S44; 
and  therefore,  where  an  accession  never  took  place,  so  as 
in  this  case,  there  can  at  all  events  be  no  reasoning  of  a 
beginning  of  prescription.'' 

[The  narrative  of  the  facts  having  thus  been  given  (as  interpreter's 
usual  in  the  Prussian  judgments),  and  the  quotations 
and  opinions  of  both  mandatories  stated,  the  judges  now 
in  their  sentence  enter  into  a  special  inquiry  on  the  nature 
of  the  agreement,  merely  to  ascertain  (as  they  said)  where 
the  tares  were  to  be  delivered,  and  when  the  same  became 
the  property  of  the  plaintiff.  For  this  purpose  they  re- 
ferred to  the  various  letters  and  documents  put  in  evi- 
dence :  and  as  to  the  nature  of  the  agreement,  they  con* 
aider  this  indifferent,  both  parties  having  agreed  that  it 
should  stand  as  a  contract  of  delivery.  Now,  as  it  would 
be  useless  to  repeat  and  re-translate  into  English  such  ex- 
tracts and  arguments,  the  interpreter  leaves  that,  and  now 
enters  upon  ''the  real  grounds  whereby  the  judges  justify 
their  sentence  or  judgment.''] 

''  In  the  case  now  lying  before  us,  the  agreement  was  Groands  of 
clearly  this — ^that  the  defendant  had  to  deliver  the  com-  ''"  k"*"*- 
modity  here  in  Koenigsberg  into  the  vessel,  for  account 
and  risk  of  the  plaintiff.  Such  follows  doubtless  from  the 
correspondence  between  the  parties  above  referred  to,  by 
which  the  contract  was  settled.  The  defendant  had  en* 
gaged  to  deliver  a  cargo  for  the  plaintiff  free  on  board 
here ;  and  the  plaintiff,  in  his  letters  of  the  31st  January 
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1842.        and  30th  March^  left  to  the  defendant  the  choice  of  a 
Callander    ^^^^^^  i  thereby  indeed  recommended  to  him  the  earliest 
V*  possible  shipment^  and  dividing  of  the  whole  quantity,  and 

shipping  it  in  small  vessels^  that  the  danger  of  heating  be 
lessened;  and  further  stated  that  English  yeasds  should 
be  preferred ;  without^  however^  to  make  the  charter  d 
the  vessels  expressly  dependant  of  one  or  the  other  of 
these  intimations.  Therefore^  the  defendant  was  fully  en* 
titled  to  make  out  the  invoice  as  he  did^  expressing  thai  he 
bad  shipped  the  tares  upon  order  and  for  risk  of  the  plain- 
tiff. He  left  the  latter  to  procure  the  insurance,  and,  with 
respect  to  the  same,  only  observed  that  he  might  mind  the 
risk  of  craft  for  the  cargo  between  here  and  Pillau.  And 
the  plaintiff  in  consequence  of  such  invoice  thought  himself 
bound  to  pay  the  balance  of  the  said  invoice.  So,  by  the 
shipment  of  the  tares  on  board  the  vessel,  the  delivery  vu 
effected,  and  the  contract  in  casu  performed  on  the  part 
of  the  defendant.  Had  the  vessel  miscarried,  and  the 
cargo  been  lost,  the  damage  would  have  touched  the  plain- 
tiff  or  the  underwriters. 

"  After  fulfilled  delivery,  the  rules  on  the  agreement  of 
purchase  (§  987, 1.,  11,  General  Country  Law)  are  the  only 
ones  that  may  be  applied.  Therefore,  the  plaintiff  coqU 
not  any  more  recede  from  the  contract,  as,  from  the  day 
of  the  completed  delivery  of  the  tares  into  the  Teasel,  the 
risk  as  well  as  the  ownership  thereof  went  over  upon  him ; 
and,  if  he  thought  the  tares  defective  on  their  arrival  in 
London,  he  could  then  no  more  refuse  the  receipt  of  the 
same,  as  from  the  delivery  into  the  yessel,  according  to 
contract,  the  property  had  become  kansferred  from  the 
defendant  upon  the  plaintiff:  as  to  the  deficiencies  in  pro- 
mise (complaint  for  bad  qvality)  the  plaintiff  was  now  only 
allowed  to  refer  to  the  title  arising  from  §  198, 1.,  11,  and 
§§  319,  99, 1.,  5,  loco  cit. ;  the  protest  could  be  of  no  nae 
to  him,  as  he  had  become  the  owner  of  the  commodity 
frpm  the  moment  of  shipment  on  board  the  vessel  heie. 
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Therefore,  it  is  also  without  effect  or  influence  when  the        1843. 
plaintiff  maintains  that  it  be  impossible  to  a  purchaser  on    ^alilandbr 
deKvery  to  ascertain  of  the  quality  before  receipt  of  the     ^    •'• . 
commodity ;  as,  on  the  one  hand,  he  may  have  such  goods 
as  are  to  be  deliyered  abroad  inspected  or  examined  pre- 
vious to  and  on  the  shipment  taking  place,  and  may  suffer 
the  goods  to  be  shipped  only  in  case  they  be  found  con- 
form to  agreement ;   and,  on  the  other  hand,  nobody  is 
entitled  to  form  any  claims  of  right  to  himself  from  the 
neglect  of  precautionary  measures,  under  the  protest  that 
it  has  been  impossible  to  him  to  express  his  mind  upon  the 
quality  of  the  goods  before  the  delivery  of  the  same. 

''  The  plaintiff  had,  consequently,  to  validate  the  claims 
for  such  deficiency  in  quality  he  would  censure  or  pre- 
tend to  find  fault  with,  opposite  the  stipulations  of  con« 
tract,  by  an  action  before  the  competent  or  regular  juris- 
diction, of  the  defendant ;  and  thus  ought  to  have  done 
8o  within  one  of  the  limitations  ordained  by  the  §§  343, 
344,  I.,  5,  of  the  General  Country  Law;  such  prescrip- 
tion, according  to  §  343,  commenced  from  the  day  of  the 
receipt  of  the  goods,  and,  by  §  344,  from  that  of  per- 
ceiving the  deficiency.  Indeed,  the  first  day  is  not  to  be 
considered  identical  either  with  the  day  of  delivery,  if  we 
reflect  upon  such  as  per  §  128, 1.,  11,  loco  cit.,  or  that  of 
transiiiission,  in  this  case  representing  the  day  of  delivery 
(which  has  been  set  forth  so  strikingly  by  Bomemann  in 
his  Observations  or  Commentaries  on  the  Prussian  Civil 
Law,  Pars  2,  p.  607;  §  99);  on  the  contrary,  it  may  be  as- 
sumed from  the  general  principles  of  prescription  as  doubt- 
less that  the  limitation  should  commence  only  from  that 
day  when  the  examination  by  the  person  entitled  to  the 
goods  could  possibly  take  place ;  and,  of  course,  from  that 
day  when  the  object  was  really  taken  possession  of  by  him; 
wherefore,  in  order  to  point  this  out  in  §  343,  there  has 
intentionally  not  been  fixed  upon  the  day  of  delivery,  but 
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on  the  day  of  receipt  of  the  object^  as  the  commencbg 
moment  of  prescription. 

^^In  consequence  hereof,  the  prescription  against  the 
plaintiff  in  this  cause  first  began  from  the  arriYal  of  the 
tares  in  London,  when  and  where  the  same  could  be  taken 
possession  of  by  him,  and  he  became  enabled  to  inform 
himself  of  the  alleged  deficiency  in  quality.  But  also  &om 
this  term,  being  the  5th  June,  1837,  until  the  day  of  com- 
mencing his  action,  the  18th  June^  1838,  the  limitation  for 
denouncing  the  claims  upon  warranty,  at  the  furthest,  six 
months,  as  ordained  in  §  343  and  §  344,  loco  cit.,  had  long 
ago  elapsed.  The  plaintiff  consequently  has  been  barred 
of  his  right  of  claim — §  343,  loco  cit. 

'^  As  to  the  one  hundred  and  thirty-three  quarters  which 
remained  behind,  the  agreement  of  the  parties,  that  the 
plaintiff  renounces  the  receipt,  and  the  defendant  in  con* 
senting  thereto,  was  to  be  and  has  been  confirmed. 

''The  decision  upon  the  point  of  law  charges  follows 
from  §  2,  Tit.  23,  of  the  regulations  upon  law  proceed- 
ings.'' (12). 


A  gentleman  practising  as  an  advocate  at  Kcenigsbergy 
who  was  called  on  the  part  of  the  defendant^  proved  the 
authenticity  of  the  seal  and  the  handwriting  of  the  judge 
of  the  Prussian  court.  Another  advocate,  named  Cre* 
linger,  stated  that  he  had  seen  the  original  record  of  the 


(12)  Appended  to  this  transla- 
tion was  a  certificate  under  the 
hand  and  seal  of  Olof  Berg,  sworn 
public  translator  to  the  Royal  Courts 
of  Koenigsberg,  in  Prussia,  that  it 
**  thoroughly  rendered  the  true 
sense  and  meaning  of  the  original 
judgment  in  German  of  the  Royal 
Court  of  Commerce  of  Koenigs- 
beg : "  and  also  a  certificate  under 
the  hand  and  seal  of  the  British 


Consul  at  Koenigsbeig  as  follovs  :— 
"  I  hereby  certify  the  above  signt- 
ture  to  be  the  proper  hand-writiog 
of  M.  Olof  Berg,  sworn  traiulAtor 
of  the  English  language  at  dib 
place ;  and  that,  as  such,  full  &ith 
and  credit  is  and  ought  to  be  gireo 
to  all  his  versions,  and  to  all  docn- 
ments  so  signed  by  him  in  that 
quality,  in  courts  of  justice  and  ebe- 
where." 


V, 
DlTTRICH* 
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proceedings  in  the  cause  of  Callander  v.  Dittrich  in  the  1842. 
Coort  of  Commerce  at  Koenigsberg ;  that  the  decree  pro-  callander 
ceeded  solely  on  the  ground  of  prescription  or  lapse  of 
time,  and  not  upon  the  merits,  no  eyidence  having  been 
leoeived  as  to  the  state  and  condition  of  the  tares ;  that 
the  judgment  was,  in  the  absence  of  appeal,  final  and  con* 
dusive  between  the  parties  in  Prusria  (13) ;  but  that,  if 
the  plaintiff  were  to  obtain  a  judgment  in  England  for  the 
same  cause  of  action,  such  judgment  (he  being  an  English 
subject)  would  most  probably  be  enforced  in  Prussia. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  there 
was  no  evidence,  nor  anything  on  the  face  of  the  judgment, 
to  shew  that  the  suit  in  the  Court  of  Commerce  at  Kcenigs- 
berg  was  ''  for  not  performing  the  very  same  identical  pro- 
mises in  the  first  and  second  counts  mentioned,''  as  alleged 
in  the  fourth  plea;  nor  any  sufficient  evidence  that  that 
judgment  was  final  and  conclusive  between  the  parties  to 
the  suit  in  the  country  where  the  same  was  pronounced. 

A  verdict  (with  900/.  damages)  was  found  for  the  plain- 
tiff upon  the  first  count,  no  evidence  having  been  offered 
in  support  of  the  second;  with  a  reservation  of  leave  to  the 
defendant  to  enter  the  verdict  for  him  on  the  fourth  issue, 
if  the  court  should  be  of  opinion  that  the  judgment  pro- 
duced sustained  that  plea. 

Bongos,  Seijeant,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  accordingly  (14). 

Channell,  Seijeant,  and  Bylea  {J.  W.  Smith  was  with 
them),  now  shewed  cause. — The  judgment  that  was  pro- 
duced in  evidence  did  not  sustain  the  fourth  plea.    There 

(13)  See  Pluminer  «.  Wood-  tained  leave  to  move  to  enter  judg- 
burne,  4  B.  &  C.  625,  7  D.  &  R.  ment  for  the  plaintiff  non  obstante 
25.  veredicto,  in  the  event  of  Bompas's 

( 14)  Wilde,  Serjeant,  also  ob-  rule  being  made  absolute. 
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ifl  nothing  either  in  the  judgment  itself  or  in  the  somevhat 
unintelligible  "reasons"  set  forth  in  it,  to  shew  that  the 
adjudication  in  the  Prussian  court  was  an  adjudication 
upon  the  causes  of  action  or  either  of  them  mentioned  in 
this  declaration.  On  the  contrary,  it  appears  that  the  daim 
there  was  for  a  rescision  of  the  contract,  and  to  recoTer 
back  the  money  paid  under  it ;  whereas,  here,  the  phdutiff 
is  seeking  to  recover  damages—in  the  first  count,  far  a 
breach  of  warranty — and,  in  the  second,  for  the  improper 
shipment  and  stowage  of  the  tares.  The  defendant  was 
bound  clearly  to  shew  the  precise  nature  of  the  proceed- 
ings in  the  foreign  court,  that  the  plaintiff  was  subject  to 
its  jurisdiction,  and  that  the  judgment  or  decree  was  final 
and  conclusive  on  the  subject-matter  of  complaint — Obiem 
V.  Bt^h,  8  Bing.  835,  1  M.  &  Scott,  477  (15);  The  deci- 
sion in  the  Prussian  court  appears  to  have  proceeded,  not 
on  the  merits,  but  upon  the  ground  of  prescription  only; 
and  therefore  cannot  bar  the  plaintiff's  claim  here.  [Th^ 
dai,  C.  J. — ^The  contract  being  to  deliver  the  tares  free  on 
board,  is  it  not  a  Prussian  contract?  and  must  we  not  im- 
port into  it  all  the  law  of  the  country  to  which  the  con- 
tract appertains?  The  subject  has  recently  undergone 
much  discussion  in  this  court  (16).]     Assuming  (but  not 


(15)  And  see  Dalgleish  v.  Hodg- 
son, 7  Bing.  49d»  5  M.  &  P.  407. 

(16)  In  Huber  v.  Steiner,  2 
Scott,  304,  2  New  Cases,  203, 
where  it  was  held  that  the  distinc- 
tion between  that  part  of  the  law  of 
the  foreign  country  where  a  per- 
sonal contract  is  made,  which  is 
adopted,  and  that  which  it  not 
adopted  by  our  courts,  is — that  so 
much  of  the  law  as  affects  the  rights 
and  merits  of  the  contract,  all  that 
relates  ad  decisionem  litis,  is  adopt- 
ed from  the  foreign  coontry—to 


much  of  the  law  as  affects  the  re- 
medy only,  ail  that  relates  ad  litis 
ordinationem,  is  taken  from  die 
lex  fori  of  that  country  where  the 
action  is  brought :  and  that,  in  the 
interpretation  of  this  rule,  the  time 
of  limitation  of  the  action  is  go- 
verned by  the  law  of  the  countiy 
where  the  action  is  brought,  aod 
not  by  the  lex  loci  contractus.  And 
see  Dr.  Story's  Conflict  of  Laws, 
2nd  edit  pp.  839,  840 ;  Smith  p. 
Nicholls,  7  Scott,  147,  5  New 
Caseff,  208. 
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jadmittmg)  this  contract  to  have  been  made  abroad,  the  rale        1842. 
is  this :  in  determining  tbe  liabilitj  on  a  contract,  its  in-    callInobr 
terpretation  is  to  be  according  to  Hie  law  of  the  conntiy  «• 

whete  the  contract  is  made ;  bnt,  in  enforcing  the  remedy,  '^"*"^ 
.the  law  of  the  country  where  the  action  is  brought 
^nat  govern — The  Briiish  Linen  Company  v.  Drummondf 
10  B.  &  G.  903;  Dm  v.  Uppman,  5  CL  &  Fin.  1.  \Er8^ 
kme,  J. — The  specific  issue  upon  this  record,  is,  whe- 
ther the  judgment  of  the  foreign  court  is  binding  and 
ponclttsive  between  the  parties  in  Prussia  upon  the  causes 
of  action  in  the  first  and  second  counts  mentioned. 
What  may  be  the  legal  eflfect  of  the  judgment,  is  quite 
another  question.]  Then  the  plea  is  not  proved  in  point 
of  fiMst;  for,  it  does  not  appear  that  the  judgment  of 
the  Court  of  Ciommerce  at  Kcenigsberg  was  a  judg- 
moAt  founded  upon  the  causes  of  action  here  declared 

Bompas,  Seijeant  {Uumfrey  was  with  him),  in  support  of 
his  rule. — ^The  effect  of  the  judgment  in  the  foreign  court 
i^  that  the  plaintiff  ^s  right  of  action  upon  the  contract 
(which  is  clearly  a  Prussian  contract)  is  altogether  barred 
and  gone,  [Erskine^J. — ^Your  difficulty  is  this :  the  fourth 
plea  states  that  the  plaintiff  impleaded  the  defendant  in  the 
Court  of  Commerce  and  Admiralty  at  Koenigsberg  ''for  not 
perlprming  the  very  same  identical  promises,  and  each  and 
every  of  them,  as  are  in  the  first  and  second  counts  of  the 
declaration  in  this  action  mentioned,  and  for  the  damages 
9lleged  to  have  been  sustained  by  the  plaintiff  thereby  */' 
the  replication  is,  that  no  such  judgment,  final  and  conclu- 
sive between  the  parties,  ever  was  pronounced  by  that 
court:  and  the  judgment  produced  does  not  sustain  the 
plea.]  The  plea,  of  course,  does  not  set  out  the  whole 
judgment.  \Erskme,  J. — The  plea  must  set  out  the  leg^U 
^kci  of  the  judgment.]  It  may  be  taken  distributively : 
and  then  a  good  answer  is  given  to  the  first  count.    The 
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foreign  record  is  clearly  conclosiye  between  these  parties : 
the  plaintiff  cannot  aver  a  want  of  jurisdiction  in  a  court 
which  he  himself  has  set  in  motion.  At  all  events,  the 
whole  question  having  been  reserved,  and  this  particular 
objection  not  having  been  urged  at  the  trial,  the  power  to 
amend  must  be  taken  to  have  been  reserved  also,  and  will, 
if  necessary,  now  be  exercised. 


TiNDAL,  C.  J. — ^I  am  unable  to  get  over  the  first  diffi- 
culty that  presents  itself  to  the  case  set  up  by  the  defendant 
In  considering  this  question,  we  are  to  place  ourselves  in 
the  position  of  the  judge  at  the  trial;  and,  when  the  judg- 
ment of  the  Prussian  court  is  produced,  it  does  not  appear 
with  sufficient  clearness  to  be  the  same  judgment  upon 
which  the  defendant  relies  in  his  fourth  plea.  The  way  in 
which  it  is  pleaded  is  as  follows: — ^Hhat,  heretofore,  to 
wit,  &c.,  and  before  the  commencement  of  the  proceedings 
next  hereinafter  mentioned,  the  defendant  was  resident  in 
parts  beyond  the  seas,  to  virit,  at  Koenigsberg  in  the  king- 
dom of  Prussia,  within  the  ligeance  of  the  King  of  Prussia, 
and  within  the  jurisdiction  of  a  certain  court  of  judicature 
called  the  Royal  Prussian  Court;  of  Commerce  and  Admi- 
ralty of  Koenigsberg,  and  afterwards,  and  whilst  he  was  so 
resident  at  Koenigsberg  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  vrit,  on  the  27th  June,  1838,  tbe 
plaintiff  impleaded  the  defendant  in  the  said  court  of  judi- 
cature for  the  not  performing  the  very  same  identical  pro- 
mises, and  each  and  every  of  them,  as  are  in  the  first  and 
second  counts  of  the  declaration  in  this  action  mentioned, 
and  for  the  damages  alleged  to  have  been  sustained  by  him 
the  plaintiff  thereby,  the  same  court  having  jurisdiction  in 
the  premises ;  and  such  proceedings  were  thereupon  had 
in  the  said  court,  that  afterwards,  to  wit,  on  the  21st  May, 
1839,  a  judgment  or  decree  was  pronounced  by  the  said 
court,  whereby  it  was  adjudged  and  declared  that  the  said 
plaintiff  had  no  cause  of  action  against  the  defendant  in 
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respect  of  the  damages  alleged  to  have  been  sustained  by        1842. 
him  the  plaintiff  through  the  non-performance  of  the  said     callan 
promises/'    Nothings  therefore,  can  be  more  express  or  «^- 

explicit  than  that  the  defendant  is  seeking  in  his  plea  to 
avail  himself  of  a  judgment  upon  the  gravamina  charged 
in  the  special  counts  of  the  declaration.     The  issue  taken 
by  the  replication  to  the  fourth  plea,  is,  ^'  that  no  such  judg* 
ment  or  decree,  final  and  conclusive  between  the  parties  to 
the  suit  in  that  plea  mentioned,  in  manner  and  form  as 
therein  alleged,  ever  was  pronounced  by  the  said  court  of 
judicature  in  that  count  also  mentioned,  in  manner  and 
form  as  in  that  plea  above  alleged.^'     Now^  upon  that 
issue,  it  was  necessary  for  the  defendant  to  shew  that  the 
judgment  pronounced  by  the  Prussian  court  was  a  judg- 
ment relating  to  the  causes  of  action  in  the  first  and  second 
counts.     It  is  not  necessary  to  say  whether  or  not  it 
appears  to  relate  to  the  charge  in  the  first  count  even; 
for,  there  is  a  difference  between  the  ground  of  complaint 
urged  in  the  foreign  court  and  that  which  forms  the  sub- 
ject-matter of  the  first  count  of  the  declaration  here — the 
object  of  the  suit  in  the  Prussian  court  being,  to  recover 
back  the  money  paid,  and  to  rescind  the  contract;  and  that 
of  the  present  action  (in  the  first  count)  being  the  recovery 
of  damages  for  an  alleged  breach  of  the  contract.     But, 
waiving  that,  there  appears  to  me  to  be  nothing  on  the 
face  of  the  judgment  of  the  foreign  court  to  shew  that  the 
plaintiff  was  there  proceeding  for  the  damages  he  seeks  to 
recover  by  his  second  count,  viz.,  for  shipping  the  tares  on 
board  an  improper  vessel,  and  causing  or  permitting  them 
to  be  stowed  in  a  careless,  negligent,  improvident,  unusual, 
and  unmerchantlike  manner.    If  we  suppose  the  chaise 
contained  in  the  second  count  to  have  been  the  sole  and 
single  subject-matter  of  the  present  action,  and  this  judg- 
ment pleaded,  is  there,  in  the  absence  of  testimony  as  to 
the  prior  proceedings,  anything  to  lead  our  minds  to  the 
conclusion  that  the  judgment  had  relation  to  the  same 
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1842*       cause  of  action  ?    It  appears  to  me  that  there  ia  Hot;  aad 
CaHandui    ^l^^^f^^^  ^^^^  there  is  a  fatal  variance  between  the  allega- 
^  tion  in  the  plea  and  the  proof.     On  the  part  of  the  de- 

fendant  it  has  been  insisted  that  the  plea  is  in  its  nature 
severable^  and  may  be  applied  to  the  first  oonnt  only. 
True  it  is  there  are  pleas  which  are  in  their  nature  serenir 
ble ;  for  instance^  non  assumpsit  may  be  applied  to  each  of 
several  counts :  but  here  the  plea  ofiPers  one  single  answer 
— a  written  document,  not  a  matter  of  record,  but  a  solenin 
document  of  a  fbreign  court.  What  authority  harre  we  for 
rejecting  one  part  of  the  cause  of  action  to  which  it  ia 
pleaded,  and  applying  it  as  an  answer  to  the  rest?  Clearly 
none.  Then  it  is  suggested,  that,  at  all  events,  we  have 
power  to  amend.  To  this  I  answer  that  I  know  of  no 
authority  that  either  the  judge  at  Nisi  Prius  or  the  cont 
has  to  amend  the  issue  in  the  way.  suggested.  We  may 
amend  an  erroneous  statement  upon  the  record  of  a  con- 
tract or  other  matter;  but  we  cannot  permit  to  be  placed 
upon  the  record  a  set  of  issues  different  firom  those  tbe 
jury  are  sworn  to  try.  Upon  the  whole,  therefore,  I  think 
tbe  verdict  upon  the  fourth  issue  must  be  entered  for  the 
plaintiff. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  plea  in 
question  is  not  that  the  plaintiff  has  in  justice  and  honeitf 
no  cause  of  action  against  the  defendant:  it  is  a  mere 
technical  answer,  and  one  that  must  be  proved  with  a 
reasonable  degree  of  strictness.  It  appears  to  me  that  the 
document  put  in  evidence  as  a  judgment  of  the  Pmsnan 
court,  is  not  a  judgment  upon  the  same  cause  <^  actidn 
that  is  now  before  us.  The  plaintiff  seems  to  have  been 
proceeding  in  the  foreign  court  for  a  rescision  of  the  con- 
tract. Here,  the  contract  is  admitted,  and  the  plaintiff 
seeks  to  recover  damages  for  its  imperfect  execution.  The 
two  proceedings,  therefore,  are  totally  and  essentially  dif- 
ferent.   Under  these  eircumstances,  as  the  defence  is  one 
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that  ia  by  no  means  entitled  to  favour,  it  does  not  appear        1842j 
to  me  to  be  a  case  in  irhich  an  amendment  ought  to  be     qj^j^j^^^^ 
allowed,  even  if  we  had  the  power  to  do  so.  _    *^- 

Ersxine,  J. — I  am  also  of  opinion  that  the  defendant 
has  failed  to  make  out  the  issue  raised  on  the  fourth  plea, 
and  therefore  that  his  rule  must  be  discharged*  In  dis- 
Cfossing  this  question,  we  have  nothing  to  do  with  the  effect 
that  such  a  judgment  as  that  proved  at  the  trial  ought  to 
Iiave  in  this  country.  The  issue  is  whether  or  not  there 
was  such  a  judgment,  final  and  conclusive  between  the 
parties,  in  the  foreign  court,  as  is  alleged  in  the  fourth 
plea.  If  the  defendant  had  made  out  that  there  was  such 
a  judgment,  he  would  of  course  have  been  entitled  to  a 
verdict  on  that  issue ;  and  it  would  then  have  lain  upon 
the  plaintiff  to  move  for  judgment  non  obstante  veredicto, 
when  he  would  have  been  met  with  this  difficulty,  that  the 
record  does  not  show  that  the  causes  of  action  in  the  foreign 
court  and  in  this  court  are  different.  But  the  question 
here  is^  whether  or  not  the  defendant  has  made  out  the 
issuej  the  affirmative  of  which  lay  upon  him.  He.  put  in  a 
sentence  or  decree  of  the  Royal  Prussian  Court  of  Com- 
merce and  Admiralty  of  Koenigsberg.  We  will  assume  that 
that  decree  was  final  and  conclusive  between  the  parties  in 
the  kingdom  of  Prussia.  But,  was  that  the  same  judgment 
that  is  mentioned  in  the  fourth  plea?  The  plea  states  the 
judgment  to  have  been  obtained  in  a  suit  in  which  the 
plaintiff  impleaded  the  defendant  in  the  foreign  court  "for 
the  not  performing  the  very  same  identical  promises,  and 
each  and  every  of  them,  as  are  in  the  first  and  second 
counts  of  the  declaration  in  this  action  mentioned,  and  for 
the  damages  alleged  to  have  been  sustained  by  him  the 
plaintiff  thereby/^  Now,  we  must  look  at  the  judgment  in 
order  to  see  whether  it  is  a  judgment  pronounced,  as  the 
plea  alleges,  in  an  action  brought  in  respect  of  the  non- 
performance of  the  promises  in  the  first  .and  second  counts 
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1842.         respectively  alleged.     I  must  confess  that  it  does  not 
Callander     ^PP^a^  to  me  that  the  action  in  the  Prussian  court  was 
*•  brought  in  respect  of  the  promises  alleged  in  either  count 

of  this  declaration.  The  action  in  the  foreign  court  would 
seem  from  the  judgment  to  have  been  brought  to  reoorer 
back  the  money  paid,  and  to  rescind  the  contract.  Then, 
the  plea  states  the  judgment  to  have  passed  in  respect  of 
two  distinct  promises ;  and  it  is  quite  clear  that  it  is  a 
judgment  in  respect  of  one  cause  of  action  only,  viz.  a 
breach  of  contract  on  a  sale  of  tares,  and  not  for  tiie  non- 
performance of  any  supposed  duty  in  relation  to  the 
shipment  and  stowage  of  them.  The  judgment,  therefore, 
that  was  produced  clearly  does  not  sustain  the  plea.  Then, 
what  authority  have  we  for  taking  it  distributively?  The 
defendant  was  bound  to  set  out  the  legal  effect  of  the 
judgment.  He  says  the  legal  effect  of  it  is,  to  bar  the 
causes  of  action  mentioned  in  both  the  special  counts. 
Now,  it  is  quite  clear  that  the  action  in  the  Prussian  court 
was  not  brought  in  respect  of  anything  that  is  alleged  in 
the  second  count  of  this  declaration;  and  therefore  it  is 
not  a  bar.  There  is  a  variance  between  the  statement  of 
the  judgment  in  the  plea  and  the  legal  effect  of  the  judg- 
ment when  produced  in  evidence.  Then,  the  defendant 
asks  to  be  allowed  to  amend  his  plea.  In  the  first  place, 
I  think  it  would  be  very  unjust  to  let  in  such  a  defence  as 
this,  the  defendant  having  no  real  answer  to  the  action 
upon  the  merits :  and,  in  the  next  place,  if  we  had  power 
to  amend,  and  thought  fit  to  exercise  that  power,  it  would 
still  enable  the  plaintiff  to  raise  the  question  whether  the 
judgment  produced  would  operate  in  law  as  a  bar  to  an 
action  here ;  and  I  think  we  ought  not  to  permit  such  an 
argument  to  be  raised,  unless  we  were  satisfied  that  the 
defendant  was  clearly  entitled  to  call  upon  us  to  amend. 
I  therefore  think  the  rule  that  has  been  obtained  for  en* 
tering  a  verdict  for  the  defendant  upon  the  fourth  issoe 
must  be  discharged. 


V. 
DtTTRICH. 


Crbsswell^  J. — ^I  agree  with  the  rest  of  the  eourt  in  1842. 
thinking  that  tbe  nde  which  has  been  obtained  by  the  CALLAMOEm 
defendant  to  enter  a  verdict  for  him  on  the  fourth  plea,' 
mnat  be  discfaai^ed.  The  queation  upon  that  issue  is 
whether  any  judgment  between  these  parties  ever  was  pro- 
nounced hj  the  Prussian  court  upon  the  subjeet-mattar  of 
complaint  in  the  first  two  counts  of  the  declination.  I 
cannot  see  any  judgment  of  that  court  upon  either  of  the 
causes  of  action  in  those  counts.  It  may  be  that  there  was ; 
butj  if  there  was,  the  defendant  has  not  shewn  it.  The  judg- 
ment speaks  of  the  plaintiff^s  claim  ''which  he  formed 
against  the  defendant  on  account  of  a  cargo  of  nine 
hundred  and  seventeen  quarters  of  tares  received  in  the 
year  1887  by  the  ship  Mary  Swan.''  This  is  so  vague 
that  it  is  impossible  to  undwrtimd  what  fras  the  claim 
prefened  in  the  foreign  court.  It  may  have  been  a  claim 
for  damages  for  the  non-performanc^  of  the.  contract,  or  it 
may  have  been  to  rescind  the  contract:  but  it  is  not 
enou^  that  it  looks  vexy  like  a  daim  for  damages  in 
respect  of  the  same  subject-matter  as  tins.  We  are  left  in 
a  state  of  perfect  uncertainty.  Some  years  since,  it  was 
supposed  in  our  courts,  that,  where  goods  did  not  answer 
the  warranty,  the  vendee  might  rescind  the  contract  and 
sue  for  money  had  and  rec(|ived,  and  ntill  have  a  right  of 
action  to  recover  damages  in  r^pect  of  the  breach  of 
contract.  We  are  not  to  give  ^eater  effect  to  a  foreign 
judgment  than  would  be  given  to  a  judgment  in  one  of 
our  own  courts.    Beferring  to  the  reasons''  given  for  the 

« 

judgment  of  the  Prussian  cQuirt,  we  find  it  stated,  that,  on. 
the  arrival  of  the  Mary  Swan  in  London,  ''Callander^ 
examined  the  tares,  and  foupd  they  were  in  so  bad  a  state 
that  he  thought  himself  entitled  to  refuse  receipt  thereof,  ^ 
and  noted  a  protest  throggh  a  notary  public  in  London." 
This  looks  rather  more  like  an  attempt  to  get  the  contract 
rescinded,  than  to  recover  damages  for  its  non-performance. , 
Then,  as  to  the  second  cpujit;  I  fii^d  nothing  upon  thc; 

VOL.  IV.  z  z 


V. 

DinmicM. 
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1842.  Cue  of  the  proeeediiigB  in  the  Pruttian  court  thit  pomtB 
to  waj  daim  for  damages  reniltiiig  from  the  nc^^Bgeat 
manner  of  shipping  and  stowing  the  turea.  Itisaaggerted 
that  the  plea  may  be  amended.  Now,  the  power  gifcn  to 
the  judge  at  Nisi  Piius  to  amend,  ia^  in  order  to  eore  a 
Tarianoe :  and,  if  this  plea  were  amended,  the  amendaiwit 
wonld  make  it  a  bad  plea,  fiir,  it  wonld  be  pleading  to  two 
counts  that  which  is  applicable  to  one  count  only. 

Bnle  discharged. 


Tkmnd^,  DoB  d.  NoTTAQB  V.  BoB. 

An  aiBdaWt  L/HANNELL,  Sdjcant,  moved  for  judgment  against  the 
T^^^^^l^  casual  ejector,  upon  an  affidant  stating,  that  the  deponeat 
decUndon  and  ^^^^^  ^  ^^^  prcmiscs  for  the  purposc  of  servine  thededsfs- 

notice  upon  a  ^^  '^     '^  ^ 

person  who  WM  tiou  and  notice  upon  one  Payne,  the  tenant,  when  he  wsi 
premitet  and  informed  by  an  individual  whom  he  found  there,  and  who 
Z»  th^nt  ^presented  himself  to  be  the  agent  of  Payne,  tiist  ke, 
^  h'\!^'^^  Pftyue,  had  gone  abroad;  whereupon  the  deponent  serfsd  s 
abrond),  and  oopy  upon  the  pcTBon  abovc  referred  to,  and  aflbed  snoAer 
afixed  on  dJ**  copy  On  the  premises. — The  learned  Seijeant  refared  to 
CIui^Tent  ^>oeiL  Scott  V.  Botf,  6  Scott,  782,  where  it  was  hdd  tkt 
to  fonnd  a  mo-  service  upon  the  sexton  who  holds  the  }Lej%  of  a  dissentiag 
ment  against  chapcl  is  Sufficient  to  found  a  motion  for  judgment  aganut 
^a  eatoai  efee.  the  casual  cjector;  to  Doe  d.Dfeiteitfv.ifoe,6Scott,  754^ 

7  Bowl.  121,  where  service  upon  the  derk  of  a  chspd  d 
ease  who  had  possession  of  the  keys,  and  upon  a  servsat 
of  the  minister,  who  had  absconded,  was  hdd  sufficieat; 
and  also  to  Doe  d.  Scott  v.  Boe,  8  Scott,  468,  6  New  Csses, 
207,  8  Bowl.  264,  where  service  on  a  broker  with  idgm 
the  keys  of  the  premises  had  been  left  (far  the  purpose  of 
letting  them)  by  the  tenant,  who  had  absconded,  sad 
affixing  a  copy  on  the  door  of  the  house,  was  held  good 
service.     \CrenwtU,  J. — There  is  nothing  in  tlie  affidavit 
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to  shew  that  the  person  seen  upon  the  premises  was  ia  fact      ^^^^ 
the  agent  of  the  tenant ;  all  that  appears^  is,  that  some 
one  was  seen  there  who  said  he  was  agent.] 

TiNDAL.  C.  J. — ^The  affidavit  is  not  sufficient.    These 

proceedings  must  be  watched  so  as  not  to  allow  judgments 

to  be  too  hastily  snapped. 

Rule  refused. 


Whitb  V,  Nicholson,  Executor  of  Harriet  Reeves, 

Deceased.  Thursday, 

m  ^  April  mfu 

X  HIS  was  an  action  of  assumpsit.  The  declaration  stated,  By  an  agree- 
that  heretofore,  and  in  the  lifetime  of  Harriet  Reeves,  ta  a^^te^hrsisf 
wit,  on  the  81st  August,  1838,  in  consideration  that  the  August,  isss, 

'  o       J  ^  yf^  agreed  to 

said  H.  Reeves,  at  her  request,  then  had  become  and  was  let  and  R.  to 

tenant,  to  wit,  as  tenant  from  year  to  jear,  to  the  plaintiff  p^niUe^s  at\ 

of  a  certain  messuage  and  premises  with  the  appurtenances,  J^^^^^/^^YJ^ 

upon  and  subject  to  the  terms  that  the  said  H.  Reeves  quarterly, "  to 

^      ij  i.L         -J  J  •  J      •        i.1.         -a    co»n«nence  from 

should  use  the  said  messuage  and  premises,  dunng  the  said  the  29th  Sep- 
tenancy,  in  a  tenant-like  and  proper  manner,  and  should,  ^^^  the"fi^V 
at  the  expiration  thereof,  leave  the  said  messuage  and  pte-  q^^^er's  rent 
mises  in  the  same  state  as  the  same  were  in  at  the  time  of  and  payable  on 
the  commencement  of  the  said  tenancy,  the  said  H.  Reeves  cember  next/* 
then  promised  the  plaintiff  to  use  the  said  messuage  and  pre-  J^i  of  the'^  ** 
mises  in  a  tenant^Kke  and  proper  manner  during  the  said  agfecment  was 

^    ^  ^  the  following 

tenanqf,  and  to  leave  the  same,  at  the  expiration  thereof,  in  provision— 
the  same  state  as  the  same  were  in  at  the  commencement  of  take  thrfi^  ° 
the  said  tenancy ;  and,  although  the  said  tenancy  continued  JjJ^**  "^/iSJ, 
from  the  day  and  year  aforesaid  until  and  at  the  time  of  of  r\s  tenancy, 
the  death  of  the  said  H.  Reeves,  which  took  place  on  a  cer-  the  price  at 

which  they  may 
be  valued,  pro- 
vided they  are  In  as  good  condition  thtn  as  they  mow  are ;  and  Mrs.  R.  agrees  to  leave  the 
premises  in  the  same  sUte  as  they  now  are :" — Held,  that,  under  this  agreement,  the  tenancy 
commenced  on  the  29th  September,  and  that  it  was  properly  described  in  the  declaration  as  an 
agreement  to  leave  the  premises  at  the  expiration  of  the  tenancy  in  the  same  state  as  they  were 
in  ai  the  eommeneemini  ^thi  teiumey,  and  not  at  tk€  date  qftke  agreement. 

zz  2 
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1842. 


WniTB 

NiCHOLfON, 


Pint  breach : 
that  the  tenant 
used  the  pre- 
miwt  in  an  un- 
tenant-like  and 
improper 
manner. 


Second  breach : 
that  defendant 
did  not  leave 
them  in  the 
•ame  state  as  at 
the  commence- 
nent  of  the  te- 
nancy. 


First  plea. 


Second  plea. 


Third  plea. 


tain  daj  and  year  during  the  oontinnanee  thereof  to  witr 
on  the  Ist  May,  1889;  and  atthongh  die  said  tenant  re- 
mained and  continued  undetermined  until  a  kog  spaoeof 
time  after  the  death  of  the  aaid  H.  Reeves,  and  after  the 
defendant  became  and  whilst  he  was  such  eiecutor  as  afaie* 
said,  to  wit,  until  the  29th  September,  1840,  wfamh  dqsed 
before  the  commencement  of  this  suit,  on  whidi  day  tlie 
said  tenancy  was  duly  ended  and  detennined  by  a  oertaiii 
notice  from  the  defendant  as  executor  as  aforesaid  to  ihe 
plaintiff  in  that  behalf;  yet  the  said  H.  Beeves,  in  her  life* 
time,  dinegarded  her  said  promise,  and  did  not  nor  would, 
during  the  continuance  of  the  said  traiancy,  use  the  ssid 
messuage  or  premises  in  a  tenant-like  and  proper  man- 
nerj  but,  on  the  contrary  thereof,  used  the  same  in  so 
untenant-like  and  improper  a  manner  that  by  reasoa 
thereof  the  same  messuage  and  premises  then  became  and 
were  and  still  are  ruinous,  broken,  dilapidated^  and  gresdy 
injured ;  and  that  the  defendant,  as  executor  as  aforesaid 
after  the  death  of  the  said  H.  Beeves,  diszegarded  the  pro- 
mise of  the  said  H.  Beeves,  and  did  not  nor  would,  upon  tbe 
said  expiration  of  the  said  term,  cnr  at  any  other  time,  ksve 
the  said  messuage  and  premises  in  the  same  state  as  the 
same  were  in  at  the  commencement  of  the  aaid  tenancj, 
and  the  doors,  windows,  &a,  and  other  parts  thereof,  grestly 
dihipidated,  spoiled,  and  iiguredj  &a 

The  defendant  pleaded — ^first,  that  Harriet  Reeves  is 
her  life-time  did  not  promise  in  manner  and  form  as  the 
plaintiff  had  above  thereof  complained — secondly,  to  the 
first  breach,  that  Harriet  Beeves  did  not  use  the  said  mes- 
suage or  premises  in  an  untenant-like  and  improper  man- 
ner, in  manner  and  form  as  in  the  declaration  in  that 
behalf  alleged — thirdly,  to  the  second  breach^  that^  at  the 
expiration  of  the  said  tenanqr,  he  left  the  said  messoage 
and  premises  in  the  same  state  as  they  ware  ia  at  the  com- 
mencement of  the  said  tenancy.    Issue. 

The  cause  was  tried  before  Erskine,  J.^  at  the  adjourned 
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siitmgii  at  GmldhaU  after  Michaelmas  Tenn  last.  Oa  the  1842. 
part  of  the  plaintiff  the  following  agreement,  signed  bj  yf^m^ 
himself  and  by  Harriet  Beeves,  was  put  in : —  v. 

Nicholson. 

•  ''  Memorandnm  of  an  agreement  made  and  entered  mto 
the  31st  Ai^gnst,  1838,  between  Nicholas  White,  of  &c.,  of 
the  one  part,  and  Harriet  Beeves,  of  &c.,  of  the  other  part, 
as  follows :  The  said  N.  White  agrees  to  let,  and  the  said 
H*  Beeves  agrees  to  take,  a  house  and  premises  No.  — 
Bath  Street,  Newgate  Street,  in  the  city  of  London  (late 
in  the  occupation  of  Mr.  Seabrook),  at  the  clear  net  rent 
of  8(M.  per  year,  payable  quarterly,  to  commence  from  the 
29th  day  of  Sqftember  next^  and  the  first  quart-er's  rent  to 
become  due  and  payable  on  the  25th  day  of  December 
next :  the  said  H.  Beeves  to  pay  all  rates,  taxes,  and  assess^ 
ments  that  are  assessed  upon  the  premises :  the  said  H, 
Beeves  also  agrees  to  take  the  fixtures  at  a  fair  valuation  in 
the  usual  way :  and  it  is  hereby  agreed  by  the  said  parties, 
that,  if  either  of  them  is  desirous  of  putting  an  end  to  the 
tenancy,  a  proper  notice  in  writing  must  be  given  for  that 
N.  White  agrees  to  take  the  fixtures  again  at  the 
fion  of  Mrs,  Beeves's  tenancy,  and  to  allow  the  price 
at  which  they  may  be  valued,  provided  they  are  in  as  good 
condition  then  as  they  now  are ;  and  Mrs.  Reeves  agrees  to 
leave  the  premises  in  the  same  state  as  they  now  are." 

It  was  prQved  that  the  premises  had  been  altered  by 
Mrs.  Beeves  during  h^r  tenancy. 

.  On  the  j^irt  of  the  defendant,  it  was  insisted  that  there 
was  a  fifttal  v^riayice  bet^reen  the  allegation  in  the  declara- 
tion and  the  agreepient-r-tbe  former  stating  the  duty  to  be 
to  use  the  premises  m  a  tenant^ike  and  proper  manner, 
.whereas  the  latter  merely  required  the  tenant  to  leave  the 
premises  in  the  same  state  as  they  were  then  in — and,  fur- 
ther, the  declaration  stating  the  tenant's  undertaking  to  be 
**  to  leave  the  premises,  at  the  expiration  thereof,  in  the 
same  state  as  the  same  were  in  at  the  commencement  of 
the  tenancy,^'  29th  September,  1838,  and  the  agreemei^t 
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being  "  to  leave  the  premises  in  the  same  state  as  they 
now  are/'  that  is,  at  the  date  of  the  offreemeni,  the  8Ist  of 
^,     ^'  August. 

Nicholson.         T^      .         -        ,    ,         *  .  •      , 

The  jury  found  that  the  premises  were  in  the  same  state 
at  the  two  periods — 31st  August  and  29th  September: 
and  they  returned  a  verdict  for  the  plaintiff,  damages  If. 

Bongos,  Serjeant,  in  Hilary  Term,  pursuant  to  leave  re* 
served  to  him  at  the  trial,  moved  to  enter  a  nonsuit,— He 
submitted — ^first,  that,  there  being  an  express  agreement 
to  leave  the  premises  in  the  same  state,  there  could  be  no 
implied  undertaking,  as  alleged  in  the  declaration,  to  nie 
the  premises  in  a  tenant-like  and  proper  manner — secondly, 
that  the  declaration  improperly  stated  the  undertaking  to 
be,  to  leave  the  premises,  at  the  expiration  of  the  tenancy, 
in  the  same  state  as  they  were  in  at  its  commencement; 
for,  that  the  tenancy  did  not  commence  until  the  29t]i 
September,  whereas  the  agreement  was  to  leave  the  pre- 
mises in  the  state  they  were  in  at  the  date  of  the  agree- 
ment,  and  not  at  the  commencement  of  the  tenancy. 

A  rule  nisi  was  granted  upon  the  second  ground,  but 
refused  upon  the  first. 

Chaimen,  Serjeant,  now  shewed  ^cause. — Giving  a  rea- 
sonable  construction  to  the  agreement,  the  tenancy  under 
it  must  be  held  to  have  commenced  on  the  81st  Angost, 
and  the  words  "  to  commence  from  the  29tli  day  of  Sep- 
tember next,''  must  be  taken  to  refer  merely  to  the  time 
from  which  the  rent  was  to  begin  to  be  payable.  This  con- 
struction, which  will  sustain  the  declaration,  is  aided  bj 
the  provision  as  to  the  payment  of  the  first  quarter's  rent; 
and,  at  aU  events,  the  concluding  words,  ''  Mrs.  Beevei 
agrees  to  leave  the  premises  in  the  same  state  as  they  now 
are,"  remove  all  doubt,  for,  they  are  consistent  only  wiA 
the  contemplation  of  a  tenancy  to  commence  at  the  date 
of  the  agreement.    {Cre$9wett,  J.— What  interest  would  the 
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tenant,  according  to  your  constractioii^  take  between  the  1842. 
Slat  Augaat  and  the  29th  September  ?]  The  yearly  tenancy  yf^in 
would  commence  from  the  last-mentioned  day.    No  vio-  «*• 

lence  would  be  done  to  the  language  of  the  agreement 
even  by  holding  the  word  ^'  now''  to  relate  to  the  29th 
September,  should  that  be  necessary  in  order  to  support 
.the  declaration. 

Bampas,  Serjeant  {Ht^h  ERU  was  with  him),  in  support 
of  the  rule. — ^Eyery  provision  in  the  agreement  shews  to 
demonstration  that  the  tenancy  was  intended  to  commence 
on  the  29th  September,  and  not  before;  and,  if  so,  there 
is  clearly  a  variance.  [ErsJAnef  J. — ^It  was  proved  that  a 
former  tenant  was  actually  in  until  the  26th  of  September.] 

TiNDAL,  C.  J. — I  cannot  help  thinking  that  the  good 
'«ense  of  this  agreement,  is,  that  the  premises  should  be 
given  up  at  the  expiration  of  the  tenancy  in  the  same  state 
and  condition  as  they  were  in  at  the  commencement  of  the 
tenancy;  for,  that  would  be  a  covenant  by  the  tenant 
banning  with  his  own  enjoyment  of  the  premises.  That 
being  so,  and  getting  rid  of  one  of  the  difficulties  sugges- 
ted, let  us  see  whether  we  cannot  expound  the  word  ''now'' 
in  the  agreement  as  refering  to  the  same,  period  of  time. 
It.  seems  to  me  not  to  be  too  much  to  say,  that,  where 
parties .  are  stipulating  for  a  tenancy  to  commence  at  a 
future  day,  what  they  say  may  fairly  be  h(sld  more  gene- 
rally than  to  apply  to  the  precise  moment  of  time  when 
the  agreement  is  executed.  But,  looking  at  the  clause  at 
the  end  of  the  agreement,  I  see  no  reasonable  ground  for 
doubting  that  it  was  intended  to  refer  to  the  commence- 
ment of  the  tenancy.  The  words  are,  ''  N.  White  agrees 
to  take  the  fixtures  again  at  the  expiration  of  Mrs.  Reeves's 
tenancy,  and  to  allow  the  price  at  which  they  may  be 
valued^  provided  they  are  in  as  good  condition  then  as  they 
now  are;  and  Mrs.  Beeves  agrees  to  leave  the  premises  in 
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the  aame  state  as  they  now  are/'  Here  the  word  "dtea" 
dearly  refers  to  the  tenAinatioii  of  the  tenancy;  anditis 
pat  in  opposition  to  "  now"  Which  by  the  like  constnictioii 
mast  be  taken  to  hare  reference  to  its  oonunencement 
Upon  the  whole,  therefore,  *  I  am  of  opinion,  that  the 
period  of  time  alladed  to  in  the  agreement  as  to  the 
state  in  which  the  premises  were  to  be  ddivered  up,  wu, 
the  commencement  of  the  tenancy,  and  conseqnently  that 
the  statement  in  the  declaration  is  correct. 


C!oLTiCAN,  J.--*I  entertain  no  donbt  as  to  the  mesniiiK 
of  this  agreement.  The  word  '<  now/'  though  somewhit 
doabtfol,  being  used  in  opposition  to  ''then,''  whidi 
clearly  refers  to  the  eapbraium  of  the  tenancy,  may  bidj 
be  understood  to  refer  to  its  comimeneemeni. 


Ebskink,  J. — ^What  the  parties  mean^  is  dear  from  the 
evidence,  which,  howerer,  we  cannot  for  this  purpose  look 
at.  But  I  cannot  bring  myself  to  adopt  the  constmctioB 
the  rest  of  the  court  put  upon  this  agreement. 

CassswELL,  J.— I  incline  to  think  that  the  agreenMt 

may  be  expounded  as  my  Lord  and  my  Brother  Odtmsa 

Jiave  suggested. 

Bule  discharged. 


Ccrtlflcatc  un< 
4«r  48  Elii. 
c.  6,  ••  2. 


Bompoif  Serjeant,  then  prayed  that  the  learned  jadge 
who  presided  at  the  trial  would  certify,  to  deprive  the 
plaintiff  of  costs,  under  the  statute  43  Elix.  c.  6,  s.  2. 

Bbskinb,  J.,  desired  time  to  consider:  and,  on  the 
following  day,  he  intimated  to  Channett,  Serjeant,  that 
the  8  &  4  Vict.  c.  24  (17),  only  repealed  the  48  Elii. 
C.  6,  s.  2,  so  fiur  as  related  to  costs  in  actions  of  trespass 

(17)  And  see  4  &  5  Vict.  c.  2S. 
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ior  trespus  on  the  casCi  leaving  other  actions  personal  1842. 
^  thef  stood  before ;  and  thftt,  haring  conferred  with  the  whim 
Test  of  the  court,  he  had  come  to  the  conclusion  that  the     ^      ^^ 

NiCUOUON. 

oase  was  a  fit  and  proper  one  for  a  certificate^  and  that 
therefore  he  should  certify. 


FouLKES  V.  Scarfs  and  Others.  Mtmday^ 

C*  May  2nd, 

ASIS  for  an  iignry  to  the  reversionary  interest  of  the  in  case  by  a  re. 

^\^i^^€f  veriioner  for  ao 

plamtlff. injury  to  Mi 

The  declaration  stated,  that  theretofore,  and  before  the  fc^ertionary 

'  .  '  .  interest,  the  de- 

eominitting  of  the  grievances  thereinafter  mentioned,  cer-  cUration  suted 
tain  rooms  and  apartments,  part  and  parcel  of  a  certain  roomsf  parcel  of 
dwelling-house  or  messuage  and  premises,  together  with  houTe^^nS' 
^certain  furniture,  chattels,  and  effects,  to  wit,  &X2.,  of  the  ^n  furniture 
plaintiff,  then  were  in  the  possession  and  occupation  of  a  tiir,  were  in  the 
i^ertain  person,  to  wit,  one  Stafford,  as  tenant  thereof,  the  ^^^don'of 
reversion  thereof  then  and  still  belonging  to  the  plaintiff,  ^^  ^*'  f*  ^-, , 

■*  ^  *^  '   nant,  who  held 

which  said  Stafford  held,  occupied,  and  possessed  the  said  the  same,  and 

funushed  rooms  and  apartments,  and  the  use  of  a  certain  certain  stair. 

staircase  and  landing  thereto  belonging,  with  the  appur-  |^  thereto  be- 
longing, as 

monthly  tenant; 
jumI  that  the  delhodant  broke  and  entered  the  rooms,  made  a  noise  and  disturbance  therein, 
and  tore  down  and  prostrated  the  ceiling  over  the  landing  of  the  staircase,  and  the  roof  over 
tlM  iame,  tore  doiro  certain  chimnles,  broke  and  demolished  certain  windows  of  and  belonging 
to  the  rooms^  and  seiied  and  converted  the  furniture.  Plea— as  to  the  suj^posed  grievances  so 
'ftr  as  die  same  related  'to  and  were  occasioned  by  the  breaking  and  entering  the  rooms,  and 
making  the  said  noise  and  disturbance  therein,  and  tearing  down  and  prostrating  the  said  ceil- 
ing and  roof,  and  tearing  down  the  said  chimnies,  and  breaking  and  demolishing  the  windows 
— that  certain  persons,  being  seised  in  fee  of  the  dwelling-house  and  rooms,  demised  the  ^^ne 
to  one  H.,  who  whilst  he  was  so  possessed  of  the  dwelling-house,  &c.,  was  also  possessed  of 
certain  goods,  chattels,  and  furniture  therein  ;  that  H.  assigned  the  same  Itamiture  &c.  to  the 
defendants  and  one  N.  upon  trust  to  sell  the  same,  in  a  certain  event,  for  the  benefit  of  H.'s 
creditors;  that,  that  event  having  taken  place,  and  the  defendants  and  N.  beitig  derirous  of  sell- 
jog  the  goods,  and  the  tenant  refusing  to  allow  them  to  enter  for  the  purpose  of  seising  and 
taking  them  away,  the  defendants  "  did  break  and  enter  into  and  upon  the  said  rooms  and 
Apartments,  and  iiilo  and  upon  the  said  staircase  and  landing,  and  made  a  little  noise  and  dis- 
turbance therein,  and  did,  to  a  little  and  necessary  degree,  tear  down  and  prostrate  the  ceiling 
over  the  said  staircase  and  landing,  and  the  roof  over  the  same,  and  tear  down  the  said  chim- 
nies, and  break  and  demolish  the  said  windows,  and  seize  and  take  the  goods,  doing  and  using 
no  more  damage  or  violence  than  was  necessary  in  that  behalf  for  the  purpose  of  seising  and 
taking  away  the  said  goods,"  ftc«  :-^Held,  on  demurrer,  that  tlie  plea  was  bad,  inasmuch  as  it 
confessed  more  than  it  avoided. 
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Vonrth  pies. 


tenances,  as  monthly  tenant  thereof  to  the  plaintiff^  apoa 
and  at  a  certain  rent,  to  mt,  ftc.  &c. :  yet  the  defendant^ 
weU  knowing  the  premiaes,  bnt  contriving  and  wrong&Djr 
intending  to  injure  and  aggrieve  the  plaintiff^  and  te 
deprive  him  of  the  benefit  and  advantage  which  he  derifidy 
and  the  jnst  gains  and  profits  which  might  and  could  have 
accrued  to  him  from  the  letting  of  the  said  rooms  and 
apartments,  with  the  fumiture,  8cc.,  to  the  said  Staflbrd^ 
and  firom  the  continued  possession  and  occupation  thereof 
by  her  the  said  Stafford,  as  such  tenant  &c.,  to  wit,  on  &c^ 
and  on  divers  other  days  and  times  befi»e  the  oommenoe- 
ment  of  the  suit,  wrongfully  and  injuriously  broke  and 
entered  the  said  rooms  and  apartments,  and  then  made  a 
great  noise  and  disturbance  therein,  and  then  tore  down 
and  prostrated  the  ceiling  over  the  landing  of  the  stsi> 
case,  and  the  roof  over  the  same,  and  then  tore  down  divert 
to  wit,  ten  chimnies,  and  broke  and  demolished  divers,  to 
wit,  ten  glass  windows  of  and  belonging  to  the  said  rooms 
and  apartments,  and  then  seised  and  took  the  sud  fiimi- 
ture,  ftc.,  firom  and  out  of  the  possession  of  the  said  StaSbrd, 
and  carried  away,  converted,  and  disposed  thereof  to  flidr 
own  use ;  whereby  the  said  rooms  and  apartments  were 
rendered  and  still  were  of  no  use  or  value  to  the  phdntiffi 
and  the  said  rooms  and  apartments  were  rendered  unfit  tu 
the  residence  and  habitation  of  the  said  Stafford,  and  the 
said  Stafford  was  compelled,  obliged,  and  then  did  quit  and 
abandon  the  said  rooms  and  apartments,  and  gave  up  and 
surrendered  the  tenancy  therein,  &c.  &c. 

Fourth  plea — as  to  the  supposed  grievances  in  the  de* 
daration  mentioned  so  far  as  the  same  relate  to  and  were 
occasioned  by  the  said  breaking  and  entering  the  said 
rooms  and  apartments,  and  making  the  said  noise  and  dis- 
turbance therein,  and  tearing  down  and  prostrating  the 
said  ceiling  and  roof,  and  tearing  down  the  said  chimnies, 
and  breaking  and  demolishing  the  said  glass  windows— 
that  theretofm^,  &c.,  to  wit,  on  the  29th  SeptembcTi  1834, 
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one  E.  Walker  and  W.  Scarfe  were  seised  in  their  demesne        1842. 
as  of  fee  of  and  in  the  said  dwelling-honse,  and  of  and  in 
the  said  rooms  and  apartments,  staircase,  and  landings 
and,  being  so  seised,  by  a  certain  indenture  of  lease  then 
made  between  the  said  E.  Walker  and  W.  Scarfe  of  the 
one  part  and  C.  Hallett  of  the  other  part,  the  said  E.Walker 
and  W.  Scarfe  demised  the  said  dwelling-honse  and  rooms 
and  apartments,  staircase,  and  landing,  to  the  said  C.  Hal« 
lett,  his  executors,  ftc.,  for  twenty-one  years  then  next  en- 
suing; whereupon  the  said  C.  Hallett  then  entered  into 
and  upon  the  said  dwelling-house,  &c.,  and  became  and 
was  possessed  thereof  for  the  said  term  so  to  him  thereof 
granted  as  aforesaid;  and  the  said  C.  Hallett,  after  the 
making  of  the  said  indenture,  and  whilst  he  was  possessed 
of  the  said  messuage,  &c.,  to  wit,  on  the  29th  June,  1840, 
was  also  possessed  of  divers  goods,  chattels,  furniture, 
knd  effects  in  and  upon  the  said  dwelling-house,  and  in 
the  said  rooms,  apartments,  staircase,  and  landing;  and 
afterwards,  whilst  the  said  C.  Hallett  was  so  possessed,  &c., 
and  before,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
by  a  certain  indenture,  bearing  date,  &c.,  then  made  be- 
tween the  said  C.  Hallett  of  the  first  part,  the  defendants 
and  one  J.  S.  Nettlefold  of  the  second  part,  and  the  several 
bther  persons,  creditors  of  the  said  C.  Hallett,  who  had 
subscribed  their  names  thereto,  of  the  third  part  [profert], 
which  said  indenture,  after  reciting  that  the  said  C.  Hallett 
was  indebted  to  the  several  persons  parties  to  the  said  in« 
denture  of  the  second  and  third  part,  in  certain  sums  of 
money,  and  was  not  prepared  to  satisfy  the  same,  &X2.,  in 
pursuance  of  an  agreement  therein  described,  the  said  C. 
Hallett  did  by  the  said  indenture  assign  unto  the  defend- 
ants and  the  said  J.  S.  Nettlefold,  &c.,  all  and  singular  the 
said  furniture,  fixtures,  and  effects  in  and  about  the  said 
dwelling-house  and  the  said  rooms,  &c.;  and  it  was  by  the 
said  indenture  ftirther  agreed  between  the  said  parties,  and 
particularly  by  the  said  C.  Hallett,  that  the  defendants  and 
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184^  tlie  said  J.  S,  Nettlefold  sl^onld  st  any  time  darine  the 
continuance  of  the  said  indenture  be  at  liberty  to  enta 
upon  the  faid  premises^  and  see  the  state  and  condition  of 
the  said  aev^pl  articles  of  furniture,  &c.,  and,  in  case  the 
saipe  Oft  any  put  thereof  should  be  removed  from  the  said 
premises,  or  the  rent  should  be  in  arrear  for  more  than  six 
months,  or  the  rates  and  taxes  not  paid  for  seven  months, 
or  in  case  the  said  C.Hallett  should  not  well  and  truly  pay 
certain  instalments  thereinbefore  agreed  to  become  paya- 
ble by  lum  at  certain  periods,  &c.,  the  defendants  and  the 
said  J..  S.  Nettlefold  should  be  at  liberty,  and  they  had 
thereby  express  authority  to  dispose  of  the  said  furniture^ 
&c«,  for  the  best  price  to  be  got  for  the  same,  and  for  that 
purpose,  to  euter  the  aforesaid  dwelling-house  and  rooms 
fUD^d  fpart^^^nts,  ..stiprcase  and  landing  in  which  &c.,  and 
^[epAo^^.  t^he  same  furniture,  ftc.,  and  out  of  the  produce 
tI)ereo£  ^aft^  the  payment  of  the  expenses  of  the  sale,  to 
pay  all  rent^  taxes,  and  outgoings,  if  any,  which  mi^t 
^f^vp  aqcrued  due,  md  in  the  next  place  to  pay  the  seFoal 
creditors  parties  thereto  of  the  second  and  third  parts 
rateal>ly  and  in  proportion  with  their  several  debts  :  that, 
fifterwards,  and  before  the  said  times  when  &c.,  to  wit,  on 
bc.,,%1}  the  estate  and  interest  in  the  said  mesanage  an4 
f09pi8  j^nd  apartments,  staircase,  and  landing,  by  asaigB- 
ipitpt  thereof  then  made,  came  to  and  was  vested  in  tiie 
pjaipiti jf ;  und  thereby  jthe  plaintiff  became  and  waa  eDA- 
tl^^.t]^  si|id^ estate  in  the  declaration  mentioned;  and, 
'l^jr  the  making  of  the  last-mentioned  indenture,  and 
J^^fore  the  committing  of  the  grievances  in  the  introductory 
P^rt  of  the  plea  ipentioned^  or  any  or  either  of  them,  the 
Slim  0/  ^^  by  the  indenture  payable,  became  d|ie  and 
payi^ble  from  the  said  C*  Hallett  to  the  defendants  and  the 
^d  J.  S.  Nettiefold,  but  the  said  C.  Hallett  did  not  n«r 
wquld  well  a|id  truly  pay  the  same,  and  the  said  C.  Hallett 
then  made  default  in  payment  thereof:  that  at  the  said 
times  when  &X2.,  the  said  sum  of  20/.  remained  and  waa 
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due  and  tiiipaid;  tuad  became  tbe  said  gooda  &c.  so  bar-^       1842. 
gained^  soldi  and  assigned  &e.,  before  and  at  the  time'  Sec., 
were  in  and  npon  the  said  direQing-honse,  rocAns^  and- 
apartments,  and  because  the  defendants  were  desirous  <^] 
adling  and  disposing  of  the  said  goods  &e^,  and  to  seize 
^d  take  the  same  for  that  purpose,  and  because  the  sidd : 
Stafford,  at  the  said  times  when  &c.,  refused,  upon  beings 
requested  by  the  defendants  so  to  do,  to  suffer  or  penmt, 
and  would  not  suffer  or  permit  th6  defendants  to  enter' 
into  or  upon  the  said  rooms  and  apartnients/staiitase,  and- 
landing,  for  the  purpose  of  taking  from  'and  'out-of  the- 
same  the  said  goods,  &c.,  so  that  the  d^ndanls  and  the; 
said  J.  S.  Nettlefold  might  sell  and  dispose  of  the  same, 
therefore  the  defendants,  at  the  said  times  ifhea  ftc.,  in 
order  and  for  the  purpose  of  seizing  and  tsiki^g  from*  and? 
out  of  the  said  rooms  and  a^mrtments,  and  frofai'aktd  out; 
of  the  said  staircase  and  landing/  tilie  smd*  go6ds,  &c.,> 
diat  the  defendants  aiid  the  said  J;  S.  Nettlefold  might  sell' 
and  dispose  of  the  same,  'did  break  and  eifter  into  afod> 
npon  the  said  rooms  and  apartments,  and  into  and  upon^ 
the  said  staircase  and  landing,  and  madd  a  little  noise  and 
disturbtttiee  therein,  and  did  to  a  little  and  neeeseaiy^ 
degree  tear  down  and  prostrate  the  ceiUng  oter  the  «8aid> 
staircase  and  landing,  and  the  roof  over  the  saine/and  tear* 
down  the  said  chimnies,  9bA  break  and  deinoUsli' the  said* 
windows,  and,  at  the  said  times  when  tu^ti  did-smse  9Mkiy 
take  firom  and  out  of  the"  said  rooms  and  ftpartmento  the^ 
said  goods,  &c.,  doing  and  using' no  more'damage  (nr  lio-^ 
lence  than  was  necessary  in  that  behalf  for  the  purpose  of 
seising  and  taking  away  the  said  goods  and  chattels.  Sec., 
for  the  purposes  aforesaid ;  irhich  were  the  said  alle^* 
grievances  in  the  introductory  part  of  the  plea  mentioned  i* 
verification.  i* 

Special  demurrer,  assigning  for  causei — that,  although :  Special  de- 
the  defendants  professed  to  justify  and  answer  the  griev* 
ttices  in  the  declaration  mentioned,  so  far  as  the  same  i 


murrer. 


FOULEBS 

V. 
SCAKFC. 
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1842.  related  to  tliem  and  were  occanoned  by  tbe  broiking  ud 
entering  the  said  rooms  and  apartments  and  making  the 
noise  and  disturbance  therein,  and  tearing  down  the  oefl<* 
ing  and  roof  &c.,  the  plea  did  not  shew  or  state  anymatter 
or  thing  that  conld  in  law  justify  the  same  or  aatborise 
such  violence  or  injury  to  the  said  ceiling,  roof,  chimnifts, 
or  glass  windows,  or  any  of  them,  or  any  part  thereof— 
and  that  the  defendants  in  their  plea  did  not  state  what' 
fore  it  was  necessary  for  the  removal  of  the  said  goods  and 
chattels  that  they  should  tear  down  and  prostrate  the  ceil- 
ing over  the  landing  of  the  said  staircase,  and  the  roof  over 
the  same,  or  the  chimnies,  or  either  of  them,  &c.,  ftc. 

BcmpoB,  Serjeant,  in  support  of  the  demurrer. — ^The 
plea  is  clearly  bad :  it  contains  no  justification  of  the  vio- 
lence the  defendants  admit  they  have  been  guilty  oi.  As- 
suming that  the  defendants  were  entitled  to  enter  for  tlie 
purposes  stated,  that  would  not  justify  the  acta  oomphdned 
of  in  the  declaration — ^tearing  down  and  prostrating  the 
ceiling  and  roof  over  the  landing,  tearing  down  chimnies, 
and  breaking  and  demolishing  windows.  [Tinditf,  C.  J.— > 
The  plea  confesses  more  than  it  professes  to  justify :  the 
question  will  be  whether  the  excess  is  not  matter  of  nev- 
assignment.]  The  plea  must  shew  a  sufficient  jastifi- 
cation.  This  is  not  a  case  in  which  the  phdnttf  could  be 
called  upon  to  new-assign — 1  Wms.  Saund.  296,  n. ;  Ant 
V.  Parker,  1  New  Cases,  72,  4  M.  &  Scott,  588,  and  the 
cases  there  cited.    [The  Court  called  on — 

ChmmeUf  Seijeant,  to  support  his  plea. — Had  this  been 
an  action  of  trespass  for  breaking  and  entering  tbe  dwd- 
ling-house,  possibly  the  plea  might  have  been  insufficient 
The  plea  shews  a  dear  right  in  the  defendants  to  enter; 
and  the  question  is  whether  it  does  not  answer  sll  thst  ii 
of  the  gist  of  the  action.  If  they  had  a  right  to  enter, 
they  wero  justified  in  using  all  necessary  means  to  enfinree- 
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Aim  right :  and  if  in  ao  doing  thejr  were  guilty  of  anjr 
excess^  that  should  have  come  bj  way  of  new-aasignment* 

TiNDAL^  C.  J. — ^It  appears  to  me  that  the  subject-matter 
of  complaint  in  this  case— teaiing  down  and  prostrating 
the  ceiling,  roof,  and  chimnies,  and  demolishing  the  win- 
dows— ^ia  ao  perfectly  distinct  from  the  entry,  that  it  be- 
hoved  die  defendants  to  shew  a  justification  of  the  entry 
and  that  there  was  no  possibility  of  effecting  an  entry 
without  committing  the  violence  alleged  in  the  dedaration*- 
The  plea  confesses  more  than  it  avoida. 

The  rest  of  the  court  concurring — 

Judgment  for  the  plaintiff* 


71ft 


1842, 


Fbbnch  v.  Mauls* 

1  HIS  was  an  action  by  an  attorney  to  recover  a  sum  of 
275/.  18#.  lld.f  alleged  to  be  due  to  him  for  services  per* 
formed  for  the  defendant  at  an  election.  The  plaintiff 
being  domiciled  in  Ireland,  an  order  had  been  obtained  to 
stay  the  proceedings  until  he  should  give  security  for  costs; 
and  it  being  sworn  on  the  part  of  the  defendant  that  it  was 
essential  to  his  defence  that  eight  witnesses  of  superior 
station  in  life  should  be  brought  over  from  Ireland,  the 
Master  to  whom  it  had  been  referred  to  settie  the  amount 
of  the  aecurity,  fixed  it  at  4001. 

Shee,  Serjeant,  on  the  part  of  the  plaintiff,  moved  for  a 
nde  to  shew  cause  why  the  amount  of  security  should  not 
be  reduced. — He  submitted  that  there  was  nothing  to  jus- 
tify the  infliction  of  so  large  a  penalty  on  the  plaintiff, 
which  in  effect  amounted  to  a  denial  of. justice;  and  that 


Saturday^ 
April  ZQth. 

The  court  will 
not  interfero 
with  the  Mas- 
ter's discretion 
asCothcamonat 
of  security  for 
costs  to  be  given 
by  a  foreign 
plaintiff,  unless 
a  case  of  ma*    .; 
nifest  and  gross 
error  be  made 
out. 
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the  witnesses  sboidd  lie'eimiiiiiieA  npM  im 
WM  snggflrttd  by  .PatteHm,  J^  in  Kent  y 
573*  ., .  I  ♦.,.•■    • 


Pmk,  7  BowL 


k'Tyi 


Tin^Ah,  C.  J.— I  do  not  thmk  tins  is  vicaae  itrwUdi 
we  ought  to  interfere.  We  hare  not  the  experience  as  to  the 
expenise  of  bringing  overt  witnesses  fnnn  foreign  ^ilates  that 
the  Masters  ham;  soad  therefore;  befote  wtf  ifnteM  with 
the  fluamer  lis  >wfaidi<  their  difeKstetion'has'been  uetviaedift 
snch  a  matter/we  should  at  kmt  be  Satisfied  that  the  vis^ 
taken  by  the  officer  is  demonstrably  erroneop»« 


The  rest  of  the  eolnl 


1 1 

4         I 


Bnle  rttfused. 


) . 


. '      t    '  . 


.t'-:    ■"'  '.' 


•I 


Saiwdojff 
April  30tk. 

The  court  aU 
lowed  an  ap** 
pearsDce  to  be 
entered  fin' the 
defemlant,  apon 
a  return  of 

^a^aww^a  a^F^HS  ^^^ea^vM 

and  an  afldavit 
of  personal  ter- 
▼ice  ofthedls- 
tif  ngaa  on  the 
defendant. 


I  • 


I  •    •    .     t 


WAa*  t:  KiE^MAN. 

WKCF  of  distrSBgas'  to  compel  sn-appearaoee  isaned  on 
the  80th  March,  i(nd%as  detireii^  to  the  sheriff  to  be  exe- 
cuted.  On  the  2nd  Apffl,  Q^  ot^cfuf  WfifimMM  the  hdnae 
of  th^il^ndMit  farjttepwpose  ofieacecttthig  tho^imt^  whea 
he  feoadtbat  /*  these  were  no  goodtf  of  chattdflidbnging 
to  the  ^d  defendant  at  hi3  si|i4  .reside|U^/^  wd,  o«i4he. 
nme  iMjf.,  hs  perjt(m0Uiii\§»p^ 

the  wiit  And  notioe/fte;  The  sheriff  VTetHm  tb  the  writ 
was  '^  Uiat  the  defbndiiiit  had  nothing;by  which  heboid  ht- 
distrained  in  fixe  said  sheriff's  baifiariek.'f  Upon  aflUavit 
of  these  facts,  and  that  no  appearance  had  ^pben  wiitA^ 
for  the  defendant — 


CkmneU,  ^qesi^t,  moved  for  leave  to  enter  chidi  ap» 
pearance. — He  submitted,  that,  thot^h  the  ofdinluy  return 
in  such  cases  was  nulla  bona  and  noil  est  inventus,  both 
were  not.  necessary  j  and  that  enough  appeared  toMtisQr^ 
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the  courtj  in  the  language  of  the  statute  2  Will.  4,  c.  39, 
8*  8  (18),  that  due  and  proper  means  were  taken  and  used 
to  nerve  and  execute  the  distringas ;  and  consequently  that 
the  plaintiff  was  in  a  position  to  pray  leave  to  enter  an  ap- 
pearance for  the  defendant. 

TiNDAL,  C.  J, — The  first  part  of  the  notice  at  the  foot  of 
the  distringas — "I  have  this  day  distrained  upon  your 
goods  and  chattels  in  the  sum  of  409.,  in  consequence  of 


1842. 


(18)  "In  case  it  shall  be  made 
appear,  by  affidavit,  to  the  satisfac- 
tion of  the  court  out  of  which  the 
procesa  issued,  or,  in  vacation,  of  any 
judge  of  either  of  the  said  courts, 
that  any  defendant  has  not  been 
personally  served  with  any  such 
writ  of  summons  as  hereinbefore 
mentioned,  and  has  not,  according 
to  the  exigency  thereof,  appeared 
to  the  action,  and  cannot  be  compell- 
ed so  to  do  without  some  more  effi- 
cacious process,  then  and  in  any  such 
case  it  shall  be  lawful  for  such  court 
or  judge  to  order  a  writ  of  distringas 
to  be  issued,  directed  to  the  sheriff 
of  the  county  wherein  the  dwelling- 
house  or  place  of  abode  of  such  de- 
fendant shall  be  situate,  or  to  the 
sheriff  of  any  other  county,  or  to 
any  other  officer  to  be  named  by 
such  court  or  judge,  in  order  to 
compel  the  appearance  of  such  de- 
fendant; which  writ  of  distringas 
shall  be  in  the  form,  and  with  the 
Boticesubscribed  thereto,  mentioned 
in  the  schedule  to  this  act  nuurked 
No.  3 ;  which  writ  of  distringas  and 
notice,  or  a  copy  thereof,  thatt  he 
Merved  on  tuck  defendant,  if  he  can 
be  met  with,  or,  if  not,  shall  be  left 
at  the  place  where  such  distringas 
shall  be  executed ;  and  a  true  copy 
of  every  such  writ  and  notice  shall 

VOL.  II.  A 


be  delivered  together  therewith  to 
the  sheriff  or  other  officer  to  whom 
such  writ  shall  be  directed;  and 
every  such  writ  shall  be  made  re- 
turnable on  some  day  in  term,  not 
being  less  than  fifteen  days  after 
the  teste  thereof^  and  shall  bear 
teste  on  the  day  of  the  issuing  there- 
of, whether  in  term  or  in  vacation ; 
and,  if  such  writ  of  distringas  shall 
be  returned  non  est  inventw  and 
nulla  bona,  and  the  party  suing  out 
such  writ  shall  not  intend  to  pro- 
ceed to  outlawry  or  waiver,  accord- 
ing to  the  authority  hereinafter 
given  [s.  5],  and  any  defendant 
against  whom  such  writ  of  distringas 
issued  shall  not  appear  at  or  within 
eight  days  inclusive  after  the  return 
thereof,  and  it  shall  be  made  appear 
by  affidavit  to  the  satisfaction  of  the 
court  out  of  which  such  writ  of  dis* 
tringas  issued,  or,  in  vacation,  of 
any  judge  of  either  of  the  said 
courts,  that  due  and  proper  means 
were  taken  and  used  to  serve  and 
execute  such  writ  of  distringas,  it 
shall  be  lawful  for  such  court  or 
judge  to  authorize  the  party  suing 
out  such  writ  to  enter  an  appear- 
ance for  such  defendant,  and  to 
proceed  thereon  to  judgment  and 
execution." 

A  A 
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your  not  having  appeared  in  the  said  court  to  answer  the 
plaintiff  according  to  tlie  exigency  olT  a  writ  of  snmmons 
bearing  teste  ^*  &c.— ^is  incorrect ;  ouf  the  defendant  knovs 
that,  and  cannot  be  misled  by  it :  the  notice  then  goes  on 
correctly — "  and  that,  in  default  of  yoiir  appearance  to  the 
present  writ  within  eight  days  inclusive  aJ^eif*  £he  return 
hereof^  the  plaintiff  will  cause  an  appeai^ance  to  be  entered 
for  you,  and  proceed  thereon  to  judgment  and  execution." 
I  think  the  spirit  of  the  act  is  satisfied,  and  thai  the  ap- 
pearance may  be  entered. 


»  I  •  ^    » 


«;      • 


»       't 


The  rest  of  the  court  concurring — 


Bule  absolute. 


.1 


/• 


II  «' 


>    >  I  ''1 1 1    I  •  I  ■ 


I. 


Saturday, 
April  ZOth. 

Five  separate 
actions  haviog 
been  brought 
against  live  dif- 
ferent indivi- 
duals, upon  five 
several  guaran- 
ties given  to  se* 
cure  distinct 
portions  of  the 
same  debt,  a 
judge  at  Cham- 
bers made  an 
order  for  conso- 
lidating them : 
The  Court  re- 
fused to  rescind 
the  order. 


ShabpEj  pnp  of  thj?^  Registe,^(^^.Pu^lic  OfEi^^ofTu^  Na- 
tional Paoyi^jcuiL  ]^4NKj,9;f.^g;l/^nd  t?.  Lf  thbb^i>^b, 

A,  I      .     '      >  •  I        .^  ■    >     i      *'       > 

JUDOE  at  Chambers  made  an  order  for  the  oonsotida- 

tion  of  t^is  and  four  other  actions,  brought  by  the  same 

plaintiff  against  different  defendants,  under  the  following 

circumstances :— rOne  Mason,  being  indebted  to  The  Na- 

tional  Provincial  Bank  of  England,  and  requiring  further 

accommodatioi;!.,  the  defendant  Jjethbridge  and  the  de- 

fendants  in  the  other  aptiQOseach.gaye^  the  bank.^.;separate 

guarantie  for  50/.,  part' of  the  balance  dtie  firpm- Mason; 

and,  on  the  failure  of  Mason,  a  separate  actibn  w^  brought 

upon  each  ^e?p^tiv§  gyi^rmtie.  , ,  ^.,  .,     \, , 


*-i,  I  t  _ii<'    » 


Bampas,  Serjeant,  for  the  plaiiitiff,  lilbved  to  rescind  the 
consolidation  rule. — ;This  is  not  a  ca^e  to  wluch  the  pover 
of  the  court  to  consoUdate  dctio^^MfiiUiMapply :.  i|;ia,x|ot  like 
an  action  upon  a  poliey  'df  insttrance,  Where  the  liabilitT 
of  each  and  every  of  the  defendants  arises  upon  the  same 
identical  instrument;  for^  here  the  liability  of  each  of  the 


»mk  }ft.  ffiaHfis  ■^Q,  ^'S^^Jm^  t^t  ,^  ft«;e  to  ^o  to  n^e  u]^^      sharp. 

i|ctions  applies  to  the  case  of  several,  .fiQti,o;fi8  f^aiii^t  the 
same  defendant  for  causes  that  may  be  joined.  [Erakine, 
J. — ^That  rule  does  nGt<4aii(dyiin.)dM'eaBCitdfipQliciB8iof 


.ill-  I. 


TiNDAL^  C.  J. — K  the  sevtTral  defendants  had  signed 
the  gnarantie  npon  one  piece  of  paper^  there  would  have 
been  no  doubt^  upon  principle^  as  well  as  by  analogy  to  the 

tha^'t^'  M^\  M  'cbiii6^hmni'i^h  m  ^iidttb^s^  Wi^  WeU 
made:  it  would,  then  have, been  one  instrument  undir 
which  the  several  defendants  were  separately  liable,  the 

■  "li'.r^'-.i,^   /{'  IflvD  J'M    .J'jKuJMtr    i'JilN^  Tift)!    [\ur.   <m),  }!}  nrt] 

guestioiL,  t6  be  determined  m,  all  the,  actions  bemg  the 

^rtf/^oTIol  Mjir-i-irTfM;  ^vTi.j^ijfi-jFjn  jii'V)0T''E»    t^'jin^'n,  TlTiff/;H} 

saxne.  aad  the  only^onseguence  of  several  actions  being  an 
unnecessary  and  wasteml  expenditure  on  both  sides.  .  And 

(19)  In  Le  Jeune  v.  Sderidan,     '  ptaintitragainst'toe  saineaexehdant 

refkued  16  compel  Btpiidiitiffl^tiDQfi-  )il4ue«t«|il^^iitlkn¥^):  90^ 'the  court 

miasory  notes,  though  hoth  notes  brought   on  two  honds,  although 

became  due  and  hoth  actions  were^'  ^recls^ly  siiiliVar^RoyaT  Exchange 

commenced  in  the  long  vacation,  Company  v. ,  1  Chit  Rep. 

mn^  the.  TO^s  xefax^lf  opf  fte  ,  709^^, 

Mune  day :  and  in  Mussenden  v.  But ,  see    Oldershaw  y.   Treg' 

O'Hara,  Tidd>  l^ractice,  9th  edit,  '  veil,  3 '  C.  &  P.  58,  cdntrA— per 

p.  i{4,  the  boiirt  of  Kihgiri  Bendh  ' '  Lord  tehtetflen ;  k  dictum  Tirhich 

tefdscdti)  consolidafee  three  aotioos  •  Archbold  (Pract  7^h   ec|it  966} 

hroq^t,fficc^98i^;^y  by  fhe^same  ^  treats  as  questionable. 

A  A  A  2 
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1842.        this  certainly  is  a  most  equitable  rule,  and  equally  1)ene' 

Sharpe       &c\dl  to  the  plaintiff  as  to  the  defendants.     Is  there  any 

-      ^*      .    real  and  substantial  difference  because  in  this  case  the 

JjETHBRIDOE. 

several  defendants  signed  the  guarantie  out  of  which  their 
liability  arises  upon  different  sheets  of  paper  ?  The  ori* 
'  ginal  debt  is  the  same,  and  the  same  question  must  be 
raised  in  each  case.  The  defendants  might  have  had  some 
ground  for  opposing  the  rule  :  but  why  the  plaintiff  should 
object,  I  am  at  a  loss  to  conceive.  It  appears  to  me  that 
the  case  falls  precisely  within  the  principle  applicable  to 
similar  cases  on  policies  of  insurance. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  practice 
of  consolidating  actions  prevents  great  abuse^  and  it  is 
clearly  advantageous  to  the  plaintiff. 

ErskinEj  J. — ^Where  several  persons  are  jointly  and 
severally  liable  on  the  same  instrument,  and  separate  ac- 
tions have  been  brought  against  each,  the  courts  are  in 
the  habit  of  consolidating  them,  because  the  proceeding  is 
vexatious  and  oppressive.  But  that  is  not  the  only  case  in 
which  this  power  is  exercised  by  the  courts :  for,  in  the 
case  of  policies  of  insurance,  where  each  underwriter  is 
separately  liable  for  the  amount  of  his  subscription,  and 
actions  are  brought  against  all,  the  courts  stay  the  pro- 
ceedings in  all  but  one  action,  to  abide  the  event  of  that 
one ;  and  that  not  on  the  ground  that  the  other  actions 
are  improperly  brought,  but  on  the  ground  that  the  bring- 
ing several  actions  for  the  purpose  of  trying  one  question 
is  an  improvident  and  useless  expense.  The  same  prin- 
ciple must  apply  here.  Though  the  guaranties  in  the 
several  actions  are  separate  instruments,  it  is  not  sug- 
gested that  there  is  any  defence  applicable  to  one  that  is 
not  equally  applicable  to  all  of  them.  The  plaintiff  may 
try  that  one  which  is  best  for  his  own  interests.    The  only 
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object  of  seeking  to  try  several  actions  is  the  accumulation        1842. 
of  costs  for  the  attorney's  benefit.  Sha»pb 

Cbesswell,  J.,  concurred.  Lethbridob. 

Kule  refused  (20). 

(20)  See  Doyle  v.  Anderson,  1  Ad.  &  £.  635,  4  N.  &  M.  873.    And 
see  Bartlett  v.  Bartlett,  post,  p.  779. 


Beaty  and  Another  v.  Warren.  Saturday, 

T  April  SOth, 

HE  cause  and  all  matters  in  difierence  between  the  par-  A  rule  for  judg- 

ties  were  referred  to  an  arbitrator,  who  directed  a  verdict  "ante'vere*!.^" 
to  be  entered  for  the  plaintiffs  on  the  first  and  for  the  de-  ^J5^°  *^^^}^  (»" 

^      ^  this  court)  be 

fendant  on  all  the  other  issues,  and  further  found  that  the  drawn  up 
plaintiffs  were  not  entitled  to  any  damages  or  compensation  the  record.-""^ 
for  the  breaches  of  contract  charged.  Iher  rtHffi?*" 

cer's  omission 
^^  .  so  to  draw  it  up 

CAannett,  Seijeant,  for  the -plaintiffs,  on  a  former  day  in  can  be  allowed 

this  term,  obtained  a  rule  nisi  to  set  aside  the  award,  or  party?"  ArJi* 

for  judgment  turn  obstante  veredicto  on  tbe  issues  that  were  *^«°^»»  ^^IaV 

found  for  the  defendant  (21).  the  circum- 

stance of  a  copy 
of  the  pleadings 

BompaSy  Serjeant,  for  the  defendant,  objected  that  the  to 'SesSfida^ 
plaintiffs  were  not  in  a  condition  to  avail  themselves  of  any  "p?"  "^^^^^  ^^® 

*  ^  ^  •^     rule  was  moyed. 

objections  (which  did  not  appear  upon  the  award)  to  the 
pleadings,  inasmuch  as  the  rule  was  not  drawn  up  ''  on 
reading  the  record;''  for,  that,  although  in  the  court  of 
Queen's  Bench,  the  court  will  look  at  the  record  on  dis- 
cussing a  motion  for  a  new  trial,  or  an  application  to  set 
aside  an  award  made  pursuant  to  an  order  of  Nisi  Prius, 

(21)  The  case  o^  Steeple  v.  Bon- '  tedicto  in  this  case  was  one  that  it 
sail,  4  Ad.  &  £.  950,  seem*  to  be  '  was  not  competent  to  the  plaintiff 
an  authority  to  shew  that  the  mo-  to  make,  the  power  of  the  arbitrator 
tion  for  judgment  non  obstante  ve-      being  complete  and  final. 


X-42. 


/*    '  ♦     "^^r^m^       9  tfJ%  ^»    *        ^^^L^^^^^^^    ^  _'^   » 


^/^•T-   1 


'^yrz=LL  ,  Vrig  ifirireJ to,  aEated  ^  jne- 


sfrSgd,  tta^'iMiiiiiMiHy  flie 
(ractSce  to  Bie  as  re^^srted,  rt  wa§  tbe  ^qIt  of  the  dSeet, 
flzid  Boc  c/  tat  yxnj^  to  p^  tLe  rljc  in  proper  fbmL 


TiBTMi,  C  J.— Li  TidJ*i  Pnctied  Fonn,  SHi  e£L,  pp. 
331,332,  I£iMiUiefa^c£iberiiklbrm]irvtmI,arfo 
amat  the  judgmeat,  Jtc^  im  tbe  Qaeei^s  Bendiy  ^Sfoest 
from  tbat  in  tliis  eonzt:  in  tlie  QmBBB^M  Bcadi  tliereeord 
is  not  nKBtkitied  in  tlie  rnk  '22^ ;  kre,  boverer,  tlie  luk 
is  inTSjiablr  drawn  np  '^  npon  reading  tbe  record.''  the 
reason  for  this  differenee  seems  to  be;  tbat,  in  tiie  former 
eiNDty  the  poslea  is  witb  tlie  Master;  liere  it  ranaini  in 
the  hands  of  the  AaHxiate.  It  aaj  be  a  question  wbedier 
tbe  paHj  oog^  to  suffer  from  the  omtiwnon  of  the  <4Boer. 
Bnt|  i^Mm  looking  at  the  affidarit  npon  vbicb  Uie  motion 
in  this  case. is  founded  and  tbe  mle  drawn  np,  I&d  tint 
Mmcft  vk  apoipjr  of  the  pleadings  annexed  to  it ;  and  thuy  I 
i^  affords  a  perfect  answer  to  the  objectioDL 


Terms  were  aftenrards  proposed  and  assented'  to. 

"Side  iMMffdiiigl^ 


(»)  WtURrasit 
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May  v;  Sblby.  Wednegduy, 

-_.  May  4th, 

J.  HIS  was  an  action  on  the  case  for  negligence  on  a  valua-  in  case  for  neg- 
tion  between  outgoing  and  incoming  tenant.    The  plaintiff  valuation  be- 
was  nonsuited^  and,  upon  taxation  of  the  defendant's  costs,  J^J^JJ,^^!!* 
the  Master  disallowed,  amongst  other  things,  the  charges  tenant,  the 

,         ,  m         t       Master,  in  tax- 

for  the  attendance  of  certain  witnesses  at  the  farm  for  the  ing  the  costs, 

M         i«/t«        ^1  M        •  •:!  A.r^     A.  •  ^     disallowed  the 

purpose  of  qualifymg  them  to  give  evidence  upon  the  trial,  expenses  of 

witnesses  going 
to  the  premises 

Talfottrdj  Serjeant,  moved  for  a  rule  nisi  to  review  the  f<w  the  purpose 

1  -_  ,  _  ,31  .         of  qualifying 

taxation,  on  the  ground  that  these  charges  had  been  im-  themseires  to 
proBerljdis.d^owed.      ,  t^t^^Z!' 

such  expenses 
were  properly 

Erskine,  J. — ^These  preliminary  expenses  are  never  al-  disallowed. 


lowed.  Surveyors  are  often  sent  to  measure  work  in  order 
that  they  may  be  qualified  to  give  evidence  as  to  its  value : 
I  never  heard  of  the  expense  of  isuch  attendances  being 
costs  in  the  cause. 


t.     It    .  .  ,, 


TiNDAL,  C.  J. — ^In  Severn  v.  Olive,  6  Moore,  235,  3  Brod. 
&  Bing.  72,  the  prothonotary  having  allowed  expenses  of 
experiments,  and  a  compensation  for  loss  of  time  to  scien- 
tific and  professional  men  employed  to  make  them,  with  a 
view  to  ascertain  the  increased  risk  or  advantage  in  a  new 
process  of  boiling  sugar  by  means  of  heated  oil,  so  as  to 
enable  them  to  give  evidence  at  the  trial,  a  review  of  the 
taxation  was  directed. 


The  rest  of  the  court  concurring — 

Rule  refused. 
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Thursday,  HARTLEY  V.  MaNSON. 

May6th.        ^  '  '^^ 

A  defendmot,      (Jn  the  13th  November,  1«39,  tihe  defendant,  being  thea 

being  in  cu9-        , 

tody,  executed  in  the  custodj  of  the  sheriff  of  Kent  upon  an  execntion  at 
toraey  on  1^,  ^^  ^^^  ^^  ^^  plaintiff,  executed  a  warrant  of  attorney  for 
dUdiw  *e^the"  securing  the  sum  of  370/.,  being  the  debt  for  which  he  wn 
warrant  of  at-     SO  in  custodj,  together  with  costs — such  warrant  of  atte- 

torney  beinar 

found  not  to  ncjT  authorizing  certain  attomies  of  this  court  theran 
citaTof  the^fact  ^^^^^  ^  appear  for  the  defendant  (who  was  therein  de- 
of  the  defend-     scribed  as  "  Charles  Ross  Manson,  of  the  Grove,  Wod- 

ant  being  m      .      ^         ^  '  ' 

custody  at  the  wich,  in  the  county  of  Kent,  merchant,")  as  of  the  then 
ccution,  and  the  l&st  Trinity  (23),  the  then  present  Michaelmas,  or  any  sab- 
quentiya^  scqucut  term  OT  time,  and  then  and  there  peceiYe  a  deda- 
ing  on  the  face   ration,  &c.    This  warrant  of  attorney  was  upon  a  20i. 

ofittobein-  '  J  r 

sufficient  (as      stamp,  and  was  duly  executed  by  the  defendant,  and  at- 
exception  in  the  tested  by  an  attorney  on  his  behalf,  on  the  day  it  boie 
m^Sc'hed^'      date;  and  the  defendant  was  discharged  out  of  custody, 
part  1,  title  On  the  foUowiug  day,  a  derk  of  the  plaintiff,  aocompa- 

Warrant  of  At- 
torney), the       nied  by  the  attorney  who  had  acted  for  the  defendant 

cureVthe  a^  Called  at  the  defendant's  residence,  and,  telling  him  that 
aitonie^  who**  *^®^®  ^**  *^  informality  in  the  warrant  of  attorney,  ina»- 
bad  attested  the  much  as  it  did  not  appear  upon  the  face  of  it  that  the  de- 

ezecution  on 

the  part  of  the  fendaut  was  a  prisoner  at  the  time  of  its  execution,  and  ooo- 
wUh"the*dc *"^  scqucutly  it  appeared  to  be  upon  an  insufficient  stamp  (24), 
fendant's  as-  proposed  to  alter  it  by  adding  to  the  description  of  the 
the  necessary  defendant  the  following  words — ''  but  now  a  prisoner  in 
fendantandthe  the  custody  of  the  sheriff  of  the  said  county  of  Kent" 

attesting  attor- 
ney merely  tra- 
cing oTer  their  respectiTe  signatures  with  a  dry  pen  : — Held,  that,  the  alteration  being  ms^ 
with  eotuent^  in/krtheranee  qf  the  original  Mention  qf  theptartiee,  and  in  a  particular  not  ms- 
terial,  a  second  attestation  with  all  the  formalities  prescribed  by  the  statute  1  &  2  Vict,  c  110, 
s.  9,  and  a  fresh  stamp,  were  not  requisite. 

Semble,  that  the  court  will  not  grant  a  rule  nisi  to  set  aside  a  judgment  and  execution  o«  a 
warrant  of  attorney  that  is  ffoid  by  reason  of  the  insufficiency  of  the  stamp ;  beemnee  the  plain- 
tiff may,  pending  the  rule,  pay  the  penalty,  and  get  the  proper  stamp  affixed  to  it. 

(23)  See  Cobbold   r.    Chilyer,  (24)  55  Geo.  3,  c.  184,  Sched. 

ante,  p.  678.  part l,title «"  Wairant  of  Attonwy.*' 
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Manbon. 


These  words  were  accordingly  interlined,  the  defendiiint  •I842, 
and  the  gentleman  who  had  acted  for  him  on  the  preceding  habtlbt 
day  (but  who  did  not  theh  attend'  at  his  request,  or  again 
read  .Qve0(25)  a^  rexplfda.tihe,obj/&ct,.and  effect  of  the 
warmnt  o£  , attorney)  ,e^h.pafsed,  a  diy  pen  oyer  their 
respe^tixiieKsignatnireSj  th^.k^t^r,  ^^ing.hi)?  ii^tif^s  al^o 
against  the  inter^eaAipn;  .«nd  (tl^e  i^a^i^t  of  i^ttorney 
was  thfiQ  jcer^Yei?«d  hy  the.  defendant  Ip  )the  p^dirfiff's 

Judgment  havii^  h^ft,j?irferedii;p,pp  thijs  Tfa^iW.t  of  at- 
torney, a^d>tbQ.defen4ai)t.Qharge4  in.exeputioi;  the^^on — 

Aichertey,  Serjeant,  inoved  fdi^  ^  ridle' dallihg'ttpon  the 
plaintiff  to  shew  cause  wh^  tUh  W^aht,  a^d  the  jtidgm^tit 
and  execution  thereon,  should  not  be  ^et  aside.  With  'Cb^s, 
and  why  the  defendant  ^otdd  kidt '  be  discharged  6ut  of 
custody.— lliewart'ant'bf  attorh^y  is  clearly  Invalid.  As 
at  first  framed,  the  stamp  was  iii^ufficielit.''  ICrei^ett,  J: — 
That  is  a  defect  that  iha^  ^be  cured^i^Vdn  j^endiibga  rule*  to 
set  aside  the  judgment— JBiir/on  v.  JK?'*»y,'7'TAttriti  174, 
2  Marsh.  480  (26) .]  Stip*pd8i]ij^'  the(  {jl^ntiff  tb  rOf  6n>  the 
execution  on  the  14th,  the  stat^m'e^'  thtil!  this  defetidant 
was  then  in  custody  Was  noi'tttie'  5n-=l[)eiiit'  'cff'  fftCt:  >  [(Z%i- 
dal,  C.  J.— The  oTjjectibri'htHl  ft'iatd'tlitf'fefemj),' Which, 
as  observed  already,  lAaybe  dtt^ed.]  *  'The^dbj^tioti  tsnbt 
to  the  stamp  only,  but  thM  an  ialterati6ii''ha^  bel^ti  made 
in  a  material  particulai^,  a)id  ^ithbiit  ^'ibcondMefzecmtion 
and  attestation  with  alTth^  fonii^ties  '^resc^ribed'by  the 

1  &  2  Vict.  c.  110,  S.  9  {2t).  •  Bdiky  V.  BeOamp,  9  Bowl. 

(25)  Thia  is  not  necessary  :  see.  .  (27)  llie  9th  section  recites ''that 
Oliver  v.  Woodroffe,  4  M.  6c  it  hive^cpedientlhat  provision  should 
Welshy,  650,'                     hte  ttikfld  for  git^ng  dveTy  person 

(26)  See  Th3mne  v.  Prothero,  executing  a  warrant  of  attorney  to 

2  M.  Sr  Sel.  553;  Rogers  v.  James,  confdss  judgment,  or  ^  a  cognovit 
7  Taunt  147 ;  Hnddlestone  v.  Bris-  actionem,  due  information  of  the 
coe,  11  Yes.  595  ;  Rose  v.  Tomh-  nature  and  effect  thereof,"  and 
linson,3Dowl.49;  Clarke  v.  Jones,  enacts,  "  that,  from  and  after  the 

3  Dowl.  277.  Ist  of  October,  1838,  no  warrant 
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1842.  507j  ia  precisely  in  point.  There^  a  warrant  of  attorney  to 
confeas  judgnMscit  foi?/lOQO^  wa^^  execat^  by  the  defend- 
ant;  and  an  attestation  o£  the  execution  was  subscribed  by 
an  attorn^^piuauaattoitl^e  1  &  2  Vict.  c.  IIQ,  s.  9:  an 
alteration  waaaftcirwiur^s  iQfide^  by  consent^  in  the  snm^by 
making  it  2000/.^  the  defendant  tracing  over  his  signatoie 
with  a  dry  ponj  :and<  te<^Uvering  t^Q  inatrpment :  the  at- 
torney^ who  Was,|^cQsent  (28)>  wrote  his  initials  opposite  to 
the  alteration^  and  drew  .a  dry  pen  pver  the  attestation, 
and  orer  each  letter;, of  his  pwn  signature:  audit  was  held 
that  this  was  not  a  due  attestation.  And  Xdttledale,  J., 
said:  ''An  attestaticm  in  compUauf^  with  the,  statute  was 
necessary  to  the  (raUdity  df  ttie  instrument  ^fter  the  alter- 
ation^ and  as  strictly  to  be  /ob§enred  in  the  ^ode  of  effect- 
ing it  as  it  was  on  the  occasion  pf  the  first  execution." 
Here^  the  attorney.  On  the  second  occasion,  attended  at 
the  request  of  the  plaintiff.  [^THndal,  C.  J. — ^The  altera- 
tion was  quite  immaterial,  apart  from  the  question  as  to  the 
stamp ;  and  therefore  the  attendance  of  an  attorney  on  the 
second  occasion  was  wholly  unnecessary.]  An  alteration 
that  entirely  changes  the  charactt^r  of  the  instrument,  so  as 
to  make  it  chargeable,  with  a. different  amoui^t  of  duty,  can 
hardly  be  said  to  be  an  imnQiat^al  pne.  ^  [CoUman,  J.,  re- 
ferred to  Zoueh  v.  Claye,,2  Levina,.35 ;  ''  in  debt  upon  an 

of  attorney  to  confess  jadgment  ne^r  for.  the  person  execntiiig  the 

in  any  personal  action,  or  cognovit  same,  and  state  that  he  snhscribei 

actionem  given  hy  any  person,  shall  as  such  ationey." 
he  of  any  force,  unless  there  shall         And  section  10  enacts  that "  a 

be  present  some  attorney  of  one  of  warrant  of  attorney  to  ooqIcsb  jadg- 

the  superior  courts  on  behalf  of  ment,  or  cognovit  actionem,  net 

such  person,  expressly  named  by  executed  in  manner  aforesaid,  shaD 

bim,  and  attending  at  his  request,  aot  b^  rendered  valid  by  proof  that 

to  inform  bim  of  the  nature  and  the  person  executing  the  same  did 

effect  of  such  warrant  or  cognovit  in  &ct  un4entand  the  natnre  sad 

before  the  same  is  executed,  which  effect  thereof,  or  was  fiilly  inforaied 

attorney  shall  subscribe'  bis  name  of  the  same." 
as  a  witness  to  the  execution  there-         (28)  At  whose  request,  doei  not 

of,  and  declare  himself  to  be  attor-  appear  by  the  report. 


iskhThH  ^"^  5'vktetofciiE. 

obS^i^oii,  'thechi^'  tlrm'  ihus^A.  ^tod'Bl  deKvered  the 
bolid  to  C,  and  after,  %  the'et^M  (f^klt  fttrt^ihe  ntaae 
:Biid«dditio&  of  D.'ira»-iii€^M^^;  tili!id'  fie'^O'  scaled  the 
^ttbligatioii  akd  di^Iiv^redlt^:  aikdif  tlM^'tibligttioji^this 
^M^tio^  -ifili  ihadetbid^agASuMi^Ai'akd  ft/ovii^^aB  the 
ijufeitfott.  few;  bjf  'BMlEi,  toifi  »tfe^'  ^wHile'^^ilJcmii^ty^judged 
{fiat  it  wft^  iidt;^aiid*ihiU;'^thf  t^  (IbUgaticnuof  alLthiise, 
iiadis6%  Mec^  B^p:  pi.  788,  alChoditi  «/Gr6i  62fi  was 

tile  6bligati6ii  wa&l  iMM  billy  ^  botis^iiti  of  tbeobUg€>r8, 
in  ttte  'aWnbe'of  the  6^^,  AUd  ^HUhaut  hknoidce, 
thbi:tgh  t&  Ud  hise.  Bu«  here  ^tis  by  WpMKt>  f^alUpwrtieiJ'] 
Wik&txecfiiioti  <«  the '18th  !No37eUber  be  relied;  oov'the 
^arraiit  of  attoMey'iffHOtiaMMr  iik  (|he^iBftaftefcitiwa&  dn.tlKn : 
«ttd  'if  iIKe  eketatiiin  bti  ^tiMi<44th  ^i>e  ivelied  ob,  JBoO^  y. 
S^OMijr  16  ^  aitttiiority  10  shew  that/lJiero'wast.no  wffi- 
^khdt^ attestation.^  ''^  >  "^^'^         iir jimu  .  n^j  'u    r  -  n  >••  ^  • 

I. 

'  Tnm!4t!;  0.>  JP/^-^I  ^mBi^u^'  ^uffidfent^gnMbdoC  ofaiection 
'  'tt>  fhis  wcMnnt  <iyF«ttcm^«4;of  tadtleaiibeiie&aftdaBltrto.the 
lnsfe«Ii<e  prayr.  ^  I  am'  bf  opiatoti/tiiad  ithe!inQd«i|t-jof 'attorney 
ihrn^^'peiteMy^ffioiliOA^  on  the  13th 

NeVeioatlMt.  The  ofiMy  *ol)$ebtAMV  t#it'tiien  isi^that  it.bears 
an'  ilnpit>p^r  Btamp^nOt  a  stkikp  ijiat  is  idsnfiSeient  iregard 
being  had  to  the  position  of  the  defendant  at  the  time,  but 
one  thtet  doea(  Hot  ^ppea^'to  be"fi^i:yfflciei9ft4)eeause  it  is  not 
shewn  on  the  face  of  the  insifutnent  that  the  d^endant 

mm  aipfisoneTi'Whsn  he  exeoutedi.it*,  .',X'he..sho^t.:AP8^6' 

to  that,  is,  that  it  would  avaiidothing'to'  theiparty  to 

grant  him  a  rtile  to  set  aside  tlie  jiii(lgVueiit  on  th^' ground 

.  o£  the  4ni9ufficienqr  of  the  stam^ji  inasmuclf^  ^.  the  defect 

'may  be  cured  by  an  i^pplication  .ti^  the  StamfiOfSce,  and 

payment  o^  a  penalty ;  and  if  has  irepeatedly  been  held, 

that,  the  stamp  beinjg,  found  sufficient  when  the  document 

is  produced  in  court,  no  inquiry  wiU  be  made  as  to  the 

time  when  it  was  afSxed.    Then,  has  there  been  any  such 


Hartley 
Mamaon. 
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material  alteration  in  the  instrument  since  its  execation 
as  to  render  it  invalid?  The  authorities  are  strong  to 
shew  that  a  deed  is  not  avoided  by  an  alteration — even  a 
material  one — ^provided  it  be  done  by  the  consent  of  all 
parties :  see  the  case  cited  by  my  Brother  Coltman,  ZtmA 
y.  Clojfe,  2  Levinc^  SS,  and  several  others  collected  in 
Comyns's  Digest,  Fait,  (F.  1).  But  I  do  not  feel  that  the 
alteration  made  in  this  case  was  at  all  material.  The  ob- 
ject of  it  was  to  carry  into  effect  the  original  intention  of 
the  parties.  And  the  case  seems  to  me  in  this  respect  to 
fall  within  those  in  which  it  has  been  held  that  a  bill  of 
exchange  is  not  avoided  by  an  alteration  after  acceptance, 
with  the  consent  of  the  acceptor,  as,  by  making  the  bill 
payable  to  order,  where  such  had  been  the  origioal  inten- 
tion, or  the  like  (29).  The  utmost  that  can  be  said,  is,  that 
the  alteration  was  made  for  the  purpose  of  saving  the 
plaintiff  the  expense  of  bringing  before  the  court  eridence, 
should  it  become  necessary,  to  shew  that  the  defendant 
was  in  fact  a  prisoner  at  the  time  he  executed  the  warrant 
of  attorney :  the  intention  and  effect  of  the  inatmment  re- 
main the  same.  There  is  a  case  of  Walmedey  v.  Brierbf, 
1  M.  &  Bob.  529,  where  it  was  ruled  by  Mr.  Baron  Parke, 
that,  where  a  bond  is  conditioned  for  the   payment  of 


(29)  See  Kershaw  v.  Cox,  3 
Esp.  246;  Webber  v.  Maddock%  3 
Camp.  1 ;  Knill  y.  WiUiams,  10 
East,  431;  Bathe  v.  Tajlor,  15 
East,  412;  Downes  v.  Richard- 
son, 1  D.  &  R.  332,  5  B.  &  A. 
674,  Bailey  on  Bills,  94 ;  Leyka- 
riff  V.  Ashford,  12  Moore,  281 ; 
Sanderson  ▼.  Symonds,  1  B.  &  B. 
426,  4  Moore,  42 ;  Brutt  v.  Picard, 
R.  &  M.  37;  Walter  v.  Cuhley, 
2  C.  &  M.  151,  4  Tyr.  87 ;  Att- 
wood  ▼.  Oriffin,  2  C.  &  P.  368,  R. 
&  M.  425 ;  Deshrowe  t.  Wetherby, 
1  M.  &  Rob.  438;  Taylor  ▼. 
Moseley,  1  M.  &  Rob.  439 ;  Sibley 


▼.  Fisher,  2  Nev.  8t  P.  430,  7  Ad. 

6  £.  444 ;  Cotton  ▼.  Simpson,  3 
N.  &P.248;  Knight  ▼.  aemenia, 
3  N.  &  P.  375,  8  Ad.  &  £.  215; 
Calvert  v.  Baker,  4  M.  &  W.  417, 

7  Dowl.  17;  Byrom  v.  Thompaoo, 

3  P.  &  D.  71,  11  Ad.  &  £.31; 
Langton  ▼.  Laxanis,  5  M.  &  W. 
629 ;  Clifford  ▼.  Lady  Hyde  Fv- 
ker,  ante.  Vol.  3,  p.  233 ;  Carisi  r. 
Tattersall,  ante.  Vol.  3,  p.  257 ; 
Bell  v.  Gardiner,  ante,  p.  621. 

But  see  Outhwaite  t.  Lundey, 

4  Camp.  179;  Wilson  ▼.  Jnsticf, 
Bayley  on  Bills,  89,  Peake's  Add. 
Cas.96. 
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money^  which  is  declared  to  be  the  same  money  as  that  1842. 
secured  to  be  paid  by  an  indenture  of  even  date,  it  must^ 
to  dispense  with  the  ad  valorem  stamp  on  such  bond^  ap- 
pear by  recital,  or  production  of  the  indenture^  that  the  lat- 
ter was  an  indenture  requiring  an  ad  valorem  stamp.  I 
therefore  think  the  rule  ought  not  to  be  granted. 

CoLTHAN,  J. — ^The  warrant  of  attorney  as  originally  ex- 
ecuted appears  to  me  to  have  been  free  from  objection. 
The  fact  of  the  defendant  being  a  prisoner  at  the  time 
might  have  been  supplied  by  extrinsic  evidence.  The  re« 
venue  laws  are  not  to  be  stretched  with  such  extreme 
severity  against  the  subject.  Assuming  the  warrant  of  at- 
torney as  executed  on  the  13th  November  not  to  be  ob- 
jectionable^ the  alteration  made  on  the  14th^  which  in  no 
degree  varied  the  liability  of  the  parties^  and  in  reality 
only  carried  into  effect  their  first  intention,  was  perfectly 
immaterial,  and  therefore  cannot  be  held  to  have  vitiated 
the  warrant  of  attorney. 

Erskine,  J. — I  am  also  of  opinion  that  the  execution  of 
this  warrant  of  attorney  on  the  18th  November,  was  per- 
fe<^y  valid  and  firee  from  objection ;  and  that  the  altera- 
tion made  therein  on  the  14th  in  no  degree  destroyed  the 
validity  of  the  instrument.     On  the  13th,  the  warrant  of 
attorney  was  executed  by  the  defendant,  a  prisoner;  it 
was  stamped  with  a  1/.  stamp,  and  duly  attested  according 
to  the  provisions  of  the  late  statute:  it  was,  therefore,  a  per- 
fectly good  warrant  of  attorney,  unless  some  authority  can 
be  shewn  that  a  1/.  stamp  is  not  sufficient  where  it  does 
not  appear  on  the  face  of  the  instrument  that  the  defend- 
ant is  in  custody  at  the  time  of  its  execution  by  him.   The 
same  prorision  in  the  schedule  to  the  stamp  act  which 
exempts  from  ad  valorem  duty  warrants  of  attorney  exe- 
cuted by  persons  in  custody,  also  exempts  such  as  are  given 
to  secure  payments  '' already  secured  by  a  bond,  mortgage. 


7M  nf.fmnamimijrtMAM, 

18IS.       or  otker  mtmai^  "MA  dnJL  )^^%  p«d  tihtv  «d  Takam 
d«l7 ^o^MMidii «r nmngagiii''  impofei  by  that  ^edrieor 

begjreii'tatheaeeattdartoUiB&ftJiipDch.of  tbecio^ 
tim.  h  gHftpfity  y.  JWerJr,  1  M.»  Bob,  529,  it  wm 
held  not  to  be  neceasarjr  that  the  bond  should  n^ptu^  th9 
£ict  <^  its  luiTiiig  been  giTen  to  secore  the  same  money 
as.  that  jpQ|<ttoiffd,;i»  the  i^jfaitme,.  .I£therqf<mt)iei'l 
staai^.iris  npffinep^  9fr  Hh^  IStib  lilo^fembQr.m  f4ieihi0|fl» 
of  li  redtal  thailbe  fMc^jwM;  wj^^thw,  in^gnstp^Ji  |t  •^ 
ntaia  to  mo  thsi  tte  aohMMHient  inlMdiiotioBi  o{«tlHt.fr6t 
did  iM#fiinaKtntMiinnfh  a  matnial  akcsfatiaii  mb  to  rendsr  s 
new  stamp  necessarjr.  The  words  introdneed  are  s^jcl^ 
in  aocordano^  with  the  original  intention  of  the  paitisii 
and  theiefbre  would  not,  eren  if  material^  render  a  oev 
stamp  neoessaiy.*  ^  X  therefore  agim.with  jihe  sesfc oC  Hm 
court  in  thittkh^tlist  not  ^qfeilhortJd  b9  gilVrita^ 


I  <'i  I'  I    < 


CassswELLy  J.,  signified  his  concnnenee. 

Role  refined. 


I'     • 
I  I 


TbemfidaWcoo   1  HIS  md  ^  sctmalor  #agss  iffo^- aJ  smaaarfa 
l^^Z^t^""  tniw^iniwhidh  thedcABdantobtmmed^vatdielrindosBte^ 
Donpftyment of  Vol.  A  n.i4r<i-  ISu^i^felidantfaiMtU 'haiaofti  besn tssed^ 

eotupanasnt  ^  ^  '^  . 

to  the  Matter's  aftd  titfs  amonnt  isf 4lwi  irihuinfiit  dgirtanded>of  thofrochem 
where  the  de-    amy  nnderm  pdwet i0^stsaaMf-«4i  "i 

nndcr  a  power 

of  attomej,         '•  CkmrneU^Smikuat,  oiL-aribinaBvdaT4fmoevedi£v«malb» 

miut  state  that  '.        n.»  /.*  «r^<L     ^^J u. 

aoopyofthe  Blent  a|plLitetih]|n  noramn»fia}aa«mt«bre8C  iShfeiaffilMBl 
^^I^a  die  ^o»  '^bidh  h6  mbved-olsted  (that,  a  oofcf  of  iho  aBaottnr 
^**^'  had  been  served  npon  the  prochein  am  j  at  the  tine  of 

making  the  .demand^  and  the  power  of  attoitiey  shewn  to 
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him ;  but  it  did  not  state  that  a  copy  of  the  power  of  attor- 
ney bad  beeii  seized  Jxpon.  him.  "Tbe  learned  Serjeant 
submitted^  that/ though  thlsi  Was'  necessary  in  the  case  of 
an  award — ^Archbold*8 'ftkctfce,  7th  edit.,  by  Chitty,  1257 
— ^it  was  not  soln  the  case  of  Co^ts  taxed  in  the  usual  way 
in  a  cause. 
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TiNUAL,  C  J.*-^There  cail  be  no  reason  why  the  same 
course  should  hot  be  observed  in'  both  cases :'  and,  indeed, 
Archbold  nr&kes  no  such  distinction — See  p.'  1365.  The 
object  is  to  give  the  ps(!rty  updn  whbm  the  demand  is  made 
a  Utile  time  to  see  th^);  he  ii  paying  the  costs  to  the  proper 
person.  .       ^  .       ' 


I  • 


Rule  refused. 


The  motion  was  renewed  on  a  subsequent  day,  upon  an 
amended  affidavit,  and  the  'attdchment  granted. 

Rule  absolute. 


T 


NoRHAN  V.  Climenson  and  Two  Others.  Saiurdav, 

May  7th. 

HIS  was  an  action  of  trespass  against  Climenson,  Brown,  Three  defend* 
and  Tiffin,  for  breaking  and  entering  ascertain  mill  and  fended  an  ac-^ 
dwelling-house  of  the  plaintiff  situate  at  Wehiey,  in  the  ^^^^""^^ewin^ 
county  of  Norfolk,  and  takihg  possession  of  the  same  and  W  the  sameat- 

torney  and  tbe 

of  certain  wheat  &c.  therein.    A ''writ  of  summons  wfis  tameconnsei: 

served  upon  each  of  the  defendahts,  and  an  appearance  quutedlandthe 

(jointly)  entered  for  them  according  to  the  statute;  the  ^'^jf/ \^^®^5* 

three  defendants  pleaded  together  several  pleas,  and  were  that  the  acquit- 

defended  by  the  same  counsel  at  the  trial,  when  a  verdict  was  (in  the  ab- 

was  found  for  the  defendant  Tiffin  and  against  the  other  "^^^^^^^ 

two  defendants  upon  all  the  issues.    On  the  taxation  of  entitled  to  a 

third  part  of  the 
costs  of  the  joint 

defence ;  and  that  such  third  part  might  be  deducted  on  taxation  fW>m  the  plaintiff's  costs  against 

the  other  two  defendants. 
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1842.        the  plaintiff  ^s  oosts^  the  defendants'  attorney  claimed  to  be 
TT""^^^      entitled  to  deduct  from  the  costs  to  be  allowed  to  the 

Norman 

V.  plaintiff  one  third  of  the  general  costs  of  the  defence,  as 

the  proportion  for  which  TifBn  was  liable  to  his  attorney; 
bnt  the  Master  declined  to  allow  any  such  dednction, 
observing,  that,  the  defence  having  been  a  joint  one,  Uie 
same  attorney  and  the  same  counsel  appearing  and  scting 
for  all  the  defendants,  the  costs  were  in  no  degree  en- 
hanced by  the  introduction  of  the  third  defendant,  snd 
that  the  course  insisted  on  on  the  part  of  the  defendant 
Tiffin  was  in  reality  a  mere  boon  to  the  other  two  defend- 
ants. He,  however,  on  taxing  the  plaintiff's  costs,  taking 
into  consideration  the  fact  of  Tiffin  having  been  acquitted, 
disallowed  the  costs  of  the  copy  and  service  of  the  writ  of 
summons  &c.  upon  him*    Upon  an  affidavit  of  these  hdta— 

Bompas,  Serjeant,  on  a  former  day  in  this  term^  obtained 
a  rule  nisi  to  review  the  taxation. — He  referred  to  George 
V.  Elston,  1  Scott,  518,  1  New  Cases,  513,  where,  in  an 
action  against  three  defendants,  a  verdict  having  been 
found  against  one  and  in  favour  of  the  other  two,  it  was 
held  that  the  costs  of  the  successful  defendants  might  be 
deducted  from  the  amount  of  damages  and  costs  payable 
to  the  plaintiff  by  the  other  defendant^  without  r^aid  to 
the  Uen  of  the  plaintiff's  attorney:  and  to  GrifiUkt  v. 
Jones,  2  C.  M.  &  B.  333,  4  Dowl.  159,  where  it  was  held, 
that,  where  there  are  several  defendants,  and  a  verdict 
passes  against  some  and  for  others,  the  latter  are  entitled 
to  their  aliquot  proportion  of  the  whole  costs  incurred, 
and  not  merely  to  408.  each. 

Channett,  Serjeant,  new  shewed  cause. — ^The  rule  seeks 
to  have  an  arbitrary  amount  of  costs  deducted  from  the 
costs  taxed  and  allowed  to  the  plaintiff,  in  favour  of  off  the 
defendants.  llindal,  C.  J.— The  82nd  section  of  ike 
8  &  4  Will.  4,  c.  42,  enacts,  '*  that,  where  several  persona 
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sliall  be  made  defendants  in  any  personal  action^  and  any  1842. 
oDe  or  «»ooe^jof  Oxem,  shall  haVe  ». nolle  jlrosequi  entered  Gorman 
as.^  Um  Vt^  ttow^MOTi  fipon  tbe  trial  of  such  action^  cmmbnson. 
shall  have  a  Yerdiet  pass  for  him  or  them,  every  such 
person,  shall  have  judgment  for  and  recover  his  reason- 
able costs,  unless,  in  the  case  of  a  trial,  the  judge  be- 
fore whom  such  cause  shall  be  tried  shall  certify  upon 
the  record,  under  his  hand,  that  there  was  a  reason- 
able cause  for  making,  such  person  a  defendant  in  such 
action/']  An  aoqnjiited  defendant  may  be  entitled  to 
coats;  but  that  was  not  the  claim  made  before  the  Master, 
nor  is  it  that  which  this  rule  seeks.  «An  application  to  the 
court  for  leave  to  set  off  costs  must  be  founded  on  special 
circumstances,  as  was  the  case  in  George  v.  Elsian,  where 
it  was  suggested  that  the  plaintiff  was  incapable  of  paying 
the  costs  of  the  successful  defendant.  [Tlndal,  C.  J. — 
Poassibly  Tiffin  might  reasonably  have  objected  to  the 
arrangement  proposed ;  but  I  see  no  reason  why  the  plain- 
tiff should.  If  necessary,  we  will  mould  the  rule.]  In 
Hughes  v.  Chiity,  2  M.  &  Sel.  172,  on  a  joint  plea  of  not 
guilty  to  trespass  and  assault,  one  defendant  being  found 
guilty,  with  Is,  damages  and  Is.  costs,  and  the  other  ac- 
quitted, the  latter  was  held  only  to  be  entitled  to  40^. 
costs — ^Le  Blanc,  J.,  and  Dampier,  J.,  observing,  ''that,  if 
the  defendants  had  pleaded  separately,  it  might  have  been 
different,*  but,  as  they  had  pleaded  jointly,  it  would  be 
making  the  plaintiff  pay  the  costs  of  the  other  defendant,  ^ 
to  allow  increased  costs  to  this  defendant.''  And  the  sta- 
tute has  made  no  difference  in  this  respect.  The  briefs 
would  be  the  same  whether  there  were  three  defendants  or 
two  only;  and  the  witnesses  would  be  the  same.  [Oesf- 
foell,  J. — ^The  costs  would  have  been  the  same  had  the 
acquitted  defendant  been  the  only  one.] 

Ban^pas,  Serjeant,  in  support  of  his  rule. — HtsghesY^ 
ChUty  may  be  looked  upon  as  over-ruled.    In  reference  ta 

VOL.  IV.  B  B  B 
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1842.        it,  Parke^  B.,  says,  in  Griffiihi  t.  JaneM,  2  C.  M.  ft;  B. 

NoBMAN  ^^ '  ''  '^'^^^  ^^^^^  ^^^^  under  consideration  some  time  ago 
{Griffiihs  t.  Kynastan,  2  Tjnr.  767),  and  the  ooort  was  of 
opinion  that  the  old  rule  of  allowing  only  40f .  was  unjust, 
and  that  the  defendants  acquitted  ought  to  be  allowed 
their  aliquot  proportion  of  the  full  costs  incurred  on  the 
joint  retainer/'  In  StarUng  y.  Cogens,  2  C.  M.  fc  B.  446,  in 
trespass  against  four  defendants,  the  declaration  contained 
two  counts :  one  defendant  was  found  guilty  on  the  first 
count,  but  acquitted  on  the  second,  and  the  other  three 
defendants  were  acquitted  on  both  counts :  and  it  was  held 
that  the  defendant  who  was  found  guilty  on  the  first  count 
was  entitled  to  have  the  costs  of  such  of  his  witnesses  as 
related  to  his  defence  to  the  second  count,  to  be  deducted 
from  the  plaintiff's  costs;  and  that  the  other  three  de- 
fendants were  each  entitled  to  a  fourth  share  of  the  costs 
of  the  defence,  unless  it  appeared  that  they  had  not  em- 
ployed the  attorney,  and  that  it  must  be  taken  primft  fiuae 
that  they  had  done  so.  In  Lees  v.  RtffU,  S  Ad.  ft  £.  707, 
6  N.  &  M.  840,  L.  sued  K.  and  R.  in  trespass ;  they  setered 
in  their  defences,  and  appeared  by  different  counsel  and 
attomies :  the  verdict  was  for  L.  against  K.,  and  for  R. 
against  L. ;  and  it  was  held  that  B/s  costs  were  to  be  set 
off  against  the  damages  and  costs  recovered  by  L.  againrt 
K.,  and  that  the  lien  of  K/s  attorney  upon  such  damages 
and  costs  was  so  far  defeated.  In  Gambrett  v.  Bart  Faf- 
mouih,  6  Ad.  &  E.  40S,  6  N.  ft  M.  869,  two  defendants  in 
trespass  severed  in  pleading,  but  pleaded  the  same  pleas, 
all  going  to  the  whole  action,  and  one  succeeded  upon  all 
the  issues,  the  other  upon  one  only;  and  Lord  Denman 
said :  "  We  have  considered  the  matter,  and  think  our- 
selves bound  by  the  rule  laid  down  by  Mr.  Baron  Bayley  in 
Griffiihs  v.  Kynastan,  2  l^r.  760,  and  afterwards  confirmed 
in  Griffiihs  v.  Jtmes,  2  C.  M.  ft  B.  883, 4  Dowl.  169,  vis.  that 
the  successful  defendant  is  to  be  allowed  all  his  aeparate 
costs,  and  prim&  facie  an  aliquot  part  of  the  joint  costs, 


EA8TBB  TEBM,  5  YICTOBIJS. 


789 


unless  the  Master  is  satisfied  that  some  smaller  proportion 
alionld  be  allowed^  by  reason  of  any  other  special  cir- 
cnmstances''  (80).  And  that  rule  received  farther  con: 
iirmation  in  Bartholomew  v.  Stephens,  5  M.  &  Welsby,  886. 


1842. 


NORMAM 

V. 

Climbmsok. 


TiNDAi.,  C.  J, — ^I  think  the  mle  adopted  by  the  court 
of  King's  Bench  in  Gambrell  v.  Earl  Falmouth,  5  Ad.  &  E. 
403,  6  N.  &  M.  859,  is  the  just  and  proper  one.  The  de- 
fendant Tiffin,  therefore,  will  in  this  case  be  entitled  to  a 
deduction  of  odc  third  of  the  costs  of  the  joint  defence, 
unless  there  are  special  circumstances  to  induce  the  Master 
to  award  a  different  proportion. 

The  rest  of  the  court  concurring— 


(30)  In  that  case,  the  defend- 
ants having  appeared  hj  separate 
attomiea  and  counsely  hut  the  at- 
tomies  being  members  of  the  same 
firm,  and  the  briefs  and  evidence 


Rule  absolute  accordingly. 

substantially  the  same,  the  Master 
taxed  the  costs  as  if  the  parties  had 
appeared  by  the  same  attorney: 
and  this  was  admitted  to  be  the 
correct  course. 


Pbtke  V,  Bbown. 

X  HIS  was  an  action  against  the  defendant,  the  proprie- 
tor, printer,  and  publisher  of  a  newspaper  called  ''The 
Cambridge  Chronicle,^'  to  recover  damages  for  certain 
libels.  The  defendant  suffered  judgment  by  default;  and, 
on  the  23rd  February  last^  a  writ  of  inquiry  was  executed 
before  the  undersheriff  of  Middlesex,  when  the  jury  as- 
sessed the  damages  at  one  farthing,  A  certificate  was 
granted  under  the  statute  8  &  4  Vict.  c.  24,  s.  2  (81),  that 


(31)  Which  enacts,  <*  that,  if 
the  phunti£^  in  any  action  of  tres- 
pass, or  of  trespass  on  the  case, 
brought  or  to  be  brought  in  any  of 


Saturday, 
May  7ih. 

A  certificate 
under  the  3  &  4 
Vict.  c.  24,  8. 2, 
ought  to  be  the 
simple  result  of 
the  impression 
of  the  presid- 
ing judge  upon 
the  facts  proTcd, 
uninfluenced  by 
any  extraneous 
matter,  or  any 
expression  of 
understanding 
on  the  part  of 
thejury  that  the 
verdict  would 


her  Majesty*s  courts  at  Westmin- 
ster, or  in  the  court  of  Common 
Pleas   at  Lancaster  or   Durham,  ca"7  costs, 
shall  recover  by  the  verdict  of  a 
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tbe  grievance  for  which  the  action  was  bronght  waa  wiUal 
and  malicious^  in  order  to  enable  the  plaintiff  to  obtain 
full  coats.  The  costs  were  afterwards  taxed^  and  paid 
nnder  protest. 


ChaimeU^  Serjeant,  on  a  former  day  in  this  term,  ob- 
tained a  role  calling  npon  the  plaintiff  to  shew  canae  why 
the  certificate,  the  taxation  of  costs,  and  the  allocatar, 
should  not  be  set  aside,  and  why  the  costs  paid  by  tiie 
defendant  should  not  be  repaid  to  the  defendant  or  to  his 
attorney. — ^The  affidavits  on  which  the  motion  was  founded^ 
stated,  that,  immediately  after  the  jury  had  returned  their 
verdict,  the  counsel  for  the  plaintiff  applied  to  the  under- 
sheriff  to  certify,  when,  after  hearing  the  defendants 
counsel,  the  undersheriff  refused  the  application,  and  the 
defendant's  counsel  indorsed  his  brief  accordingly,  and  was 
in  the  act  of  leaving  the  court,  when  the  plaintiff's  counad 
appealed  to  the  undersheriff  to  alter  his  dedsion,  suggest- 
ing that  the  jury  had  evidently,  in  finding  the  verdict  they 
did,  been  influenced  by  the  belief  that  such  verdict  would 
carry  costs;  that  the  undersheriff  immediately,  and  with- 
out reference  to  the  defendant's  counsel,  turned  to  the  jmy 
and  asked  them  if  such  had  been  their  impression ;  tfaa^ 
one  of  the  jury  replying  in  the  affirmative,  the  undersheriff 
observed  that  he  was  desirous  of  carrying  out  their  view, 
and  should  therefore  certify.  The  learned  Serjeant  sub- 
mitted, that,  though  the  words  of  the  statute  were  not  to 

jury  len  damages  than  40*.,  such 
plaintiff  shall  not  he  entitled  to  re- 
cover or  ohtain  from  the  defendant 
in  respect  of  such  verdict  any  costs 
whatever,  whether  it  shall  he  given 
upon  any  issue  or  issues  triedi  or 
judgment  shall  have  passed  hy  de- 
ftult,  unless  the  judge  or  presiding 
officer  hefore  whom  such  verdict 
shall  he  ohtained  shall  immedi- 
ately afterwards  certify  on  the  back 


of  the  record,  or  on  the 
or  writ  of  inquiry,  that  the  aetioa 
was  really  brought  to  tiy  a  i%ht 
besides  the  mere  right  to  reeover 
damages  for  the  trespass  or  griev- 
ance for  which  the  action  shall 
have  been  brought,  or  tkmt  the 
trespau  or  grievance  m  rgjptci  ^ 
wHeh  the  acUam  wom  hromgkt 
wilful  and  maSeiouM,'* 
And  see  4  &  5  Vict  c.  28. 
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be  oonstnied  bo  rigidly  as  to  require  the  certificate  to  be  1842. 
giTen  without  a  moment's  delay^  but  must  receive  a  reason- 
able construction — ThompBtm  v.  Gibson,  8  M.  &  Welsby^ 
281,  9  Dowl.  717 ;  Page  v.  Pearce,  8  M.  &  Welsby,  677,  9 
Dowl.  815 :  still  that  the  discretion  of  the  judge  must  be 
exerdaed  so  speedily  as  to  shew  that  his  mind  has  not  been 
acted  upon  by  any  extraneous  circumstances  (82) — the  duty 
of  considering  whether  or  not  the  case  is  a  fit  one  for  the 
exercise  of  the  power  given  by  the  statute  being  cast  upon 
him  alone,  free  from  any  interposition  or  influence  on  the 
part  of  the  jury.  [  Tindal,  C.  J. — ^The  opinion  of  the  judge 
seems  to  have  been  intended  as  a  counterpoise  to  that  of 
tbe  jury.] 

JBdff^Mtf,  Serjeant,  now  shewed  cause,  upon  affidavits 
which  stated  that  the  certificate  was  granted  within  two 
or  three  minutes  after  the  verdict  was  pronounced,  some 
discussion  having  taken  place  as  to  whether  or  not  the 
undersheriff  had  power  to  certify ;  that  the  undersherifif 
never  did  in  fact  r^fitse  to  certify,  or  appeal  to  the  jury,  as 
suggested  in  the  affidavits  on  the  other  side,  though  it  was 
admitted  that  the  jury  had  intimated  their  understanding 
and  intention  that  the  verdict  they  gave  should  carry  costs ; 
and  that  the  deponents  had  since  been  informed  by  the 
undersheriff  that  he  did  not  at  any  time  refuse  to  certify. 
The  learned  Serjeant  submitted  that  the  application  was 
answered. 

Channett,  Serjeant,  contended  that  the  ground  of  the 
motion  had  not  been  at  all  removed  by  that  which  was 
sworn  on  the  part  of  the  plaintiff — the  affidavits  not  sug- 
gesting that  the  judgment  of  the  undersheriff  had  not 
been  improperly  influenced  by  the  observation   of  the 

(32)  See  the  opinion  of  Maule,  J.,  in  Shuttleworth  v.  Cocker,  2  Scott, 
N.  R.  47,  1  Man.  &  Gr.  S29,  9  Dowl.  76. 
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1842.  TiNDAL,  C.  J.— The  affidavits  oertainly  leave  this  matter 

in  some  degree  of  doubt.  And  I  think  it  is  incumbent  on  a 
party  who  seeks  to  indnoe  ns  to  deal  with  an  exerdse  of 
discretion  on  the  part  of  a  jndge^  to  come  with  a  case  that 
is  qnite  dear  and  free  from  donbt.  If  the  defendant  had 
the  authority  of  the  nndersheriff  for  the  statement  that 
has  been  made  on  his  part,  that  the  certificate  had  been 
once  refused,  and  was  ultimatdy  given  upon  the  rcprcacn* 
tation  all^;ed  to  have  been  made  by  the  jury,  we  nug^ 
probably  have  seen  fit  to  interfere :  but,  as  the  case  now 
stands,  I  think  we  ought  not  to  do  sa 

CoLTMAN,  J. — ^The  granting  or  withholding  the  certifi- 
cate being  left  by  the  statute  to  the  discretion  of  the  pre- 
siding judge,  very  strong  ground  indeed  should  be  laid  to 
induce  the  court  to  interpose. 

Ebskinb,  J. — ^The  ground  upon  which  this  rule  was 
granted,  was,  that  the  nndersheriff  had  not  exerdsed  the 
discretion  which  the  statute  gives  him,  to  gratU,  but  to 
T^i9e  the  certificate;  and  that  he  ultimately  granted  it 
only  in  deference  to  the  opinion  of  others :  and  this  is  the 
sole  ground  upon  which  the  court  would  have  interfered* 
The  defendant  was  bound  to  make  this  out  very  deaily: 
and  prim&  fade  he  does  so.  The  affidavits  sworn  on  the 
part  of  the  plaintiff,  however,  throw  some  doubt  upon  the 
statements  on  the  other  side,  and  seem  to  shew  that  the 
hesitation  of  the  nndersheriff  proceeded  from  an  uncer- 
tainty as  to  his  power  to  certify,  and  not  as  to  the  case 
being  a  fit  and  proper  one  for  a  certificate.  Upon  the 
whole,  I  think  enough  has  not  been  shewn  to  induce  the 
court  to  interpose. 

Cbbsswbll,  J.,  concurred. 

Bule  discharged,  with  costs. 
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1842. 

Charles  Palmee  v.  Sparshott.  Wednesday, 

A  May  4M. 

SSUMPSIT.    The  declaration  stated^  that^  heretofore^  Though  an 

to  wit,  on  the  10th  November,  1840,  one  J.  E.  Poole .  ^"Ji;;',^' 

claimed  to  be  a  creditor  of  and  entitled  to  receive  firom  the  V^^  ^^^  Pf '" 

ties,  yet,  where 

now  defendant  and  the  now  plaintiff,  and  from  divers  other  the  interest! 
persona,  a  certain  large  sum  of  money,  to  wit,  the  sum  of  the  damigea 
157/.  18*.,  for  certain  work  by  the  said  J.  E.  Poole  alleged  l^e^^iinlmeel 
to  be  done  for  the  now  plaintiff  and  defendant  and  the  said  m«y  «ue  with. 

.  ,  .  •  -VT  1    out  joining  the 

other  persons,  m  relation  to  certain  premises  at  Norwood  other. 
wherein  and  whereto  the  now  plaintiff  and  defendant  and 
the  said  other  persons  were  severally  and  respectively  inte- 
rested and  entitled ;  which  said  money,  if  at  all  due  and 
owing  to  the  said  J.  E.  Poole,  was  due  and  owing  from  the 
now  plaintiff  and  the  now  defendant  and  the  said  other 
persons  jointly :  that  the  said  J.  E.  Poole,  to  wit,  on  the 
day  and  year  last  aforesaid,  commenced  and  brought  a  cer- 
tain action  of  debt  in  the  court  of  Exchequer  against  the 
now  plaintiff  for  the  recovery  of  the  said  sum  so  claimed 
by  him  the  said  J.  E.  Poole :  that  it  was  then  agreed  by 
and  among  the  now  plaintiff  and  defendant  and  the  said 
other  persons,  that  they  the  now  plaintiff  and  defendant 
and  the  said  other  persons  should  bear  and  pay  in  shares 
any  debt  and  damages,  costs,  and  expenses  that  might 
ultimately  be  recovered  by  the  said  J.  E.  Poole  against  the 
now  plaintiff:  that  the  now  plaintiff  afterwards,  to  wit,  on 
the  27th  May,  1841,  duly  conveyed  and  assured  to  the  now 
defendant  the  part,  share,  and  interest  of  him  the  now 
plaintiff  of  and  in  the  said  premises  at  Norwood  at  and  for 
the  consideration  and  sum  of  150/. :  that,  at  the  time  of 
the  completion  of  the  purchase  thereof  by  the  now  defend- 
ant and  plaintiff,  it  was  arranged  that  the  dow  defendant 
slumld  retain  501.  of  the  said  purchase  and  consideration 
money  of  150/.,  and  release  the  now  plaintiff  from  any  liabi- 
lity in  respect  of  the  said  debt  and  damages,  costs,  and  ex- 


744  IN  THE  COMMON  FLEAS, 

1842.        penses  of  the  said  action :  And  thereupon  afterwards,  to 

Palmer       ^^>  ^^  ^^^  ^7  ^^^  7^^  ^^  aforesaid,  fit  amdderatkm 
^'  thereof,  and  that  the  now  plaintiff,  at  the  special  mstanee  and 

request  of  the  now  defendant,  had  pemUited  and  steered  the 
.now  defendant  to  retain  and  keep,  and  thai  the  now  dtfesiask 
had  retained  and  kept  50/.  of  the  said  purchase  or  considera- 
tion money  of  150/.,  he  the  now  defendant  undertook  and 
then  faithfully  promised  the  now  plaintiff  to  save  harmless 
and  indemnify  him  the  now  plaintiff  of,  from,  and  against  sQ 
debt  and  damages,  costs,  and  expenses  to  be  recoTo^d  or 
received  by  the  said  J.  E.  Poole  in  respect  of  the  said 
action,  or  of  any  suit  or  proceeding  to  be  instituted  or 
taken  by  the  said  J.  E.  Poole,  in  respect  of  the  same ;  and 
further,  that,  in  case  a  sixth  part  of  the  whole  amount  of 
damages,  costs,  and  expenses  to  be  in  any  way  incurred  in 
and  about  the  said  action,  suit,  or  proceeding  as  aforesaid, 
or  in  relation  thereto,  should  not  amount  to  the  sum  of 
50/.,  that  he  the  now  defendant,  his  heirs,  executors,  or 
administrators,  should  and  would  pay  or  hand  over  to  the 
now  plaintiff  the  difference  in  amount  between  the  said 
sum  of  50/1  and  the  amount  of  such  respectiTO  sixth  part 
of  the  said  damages,  costs,  and  expenses,  when  the  same 
should  be  ascertained :  Averment  that  the  now  defiendant 
did  then  retain  and  keep,  and  from  thence  continually  until 
the  time  of  the  commencement  of  this  suit,  hath  retained 
and  kept  the  said  sum  of  50/.,  part  of  the  said  considera- 
tion and  sum  of  150/. ;  that  such  proceedings  were  had  in 
the  said  action  so  brought  by  the  said  J.  E.  Poole  as  afine- 
said,  that  he  the  said  J.  E.  Poole  afterwards,  to  wit,  on  the 
2nd  February,  1842,  by  the  consideration  and  judgment  of 
the  said  court  of  Exchequer  recovered  against  the  now  plain- 
tiff 175/.  17s.  which  were  adjudged  to  the  said  J.  E.  Poole 
in  and  by  the  said  court  for  his  debt  and  for  his  damages 
by  him  sustained,  as  well  by  occasion  of  the  detaining 
thereof,  as  for  his  costs  and  charges  by  him  about  his  suit 
lu  that  behalf  expended,  as  by  the  record  and  proceedings 
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thereof  still  remaining  in  the  said  court  of  Exchequer  will  184$L 
more  fully  appear;  for  the  obtaining  satisfaction  whereof 
the  said  J.  E.  Poole  afterwards^  to  wit,  on  the  day  and  year 
last  afiiresaid,  sued  and  prosecuted  out  of  the  said  court  of 
Exchequer  a  certain  writ  of  testatum  fi.  fa.,  &c.  &c. ;  that 
the  plaintiff  afterwards,  to  wit,  on  the  8th  February,  1842, 
was  necessarily  compelled  to  and  did  pay,  for  the  said  sum 
■o  recovered  as  aforesaid,  costs  of  writs,  interest,  poundage, 
officer's  fees,  and  other  incidental  expenses,  to  the  said 
sheriff  of  &c.,  under  and  by  virtue  of  the  said  writ  in 
respect  of  the  said  action,  a  certain  large  sum  of  money, 
to  wit,  the  sum  of  190/.  6#.,  which  said  last«mentioned  sum 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  J.  E.  Poole  received  in  respect  of  the  said  last*men* 
tioned  action;  of  all  which  premises  the  now  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
notice,  and  was  then  requested  by  the  now  plaintiff  to  save 
harmless  and  indemnify  him  the  now  plaintiff  from  the 
said  sum  so  recovered  as  aforesaid,  and  the  said  costs  and 
expenses :  Yet  the  now  defendant  hath  not  at  any  time  in- 
demnified or  saved  harmless  the  now  plaintiff  therefrom, 
BJxd  hath  not  paid  to  the  now  plaintiff  the  said  monies  so 
paid  by  him  as  aforesaid,  nor  any  part  thereof;  to  the 
damage  of  the  plaintiff  of  800/.,  &c. 

Plea,  non  assumpsit. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sit- 
ting in  London  in  the  present  term.  On  the  part  of  the 
plaintiff  the  following  agreement  was  put  in : — 

''Memorandum  of  agreement  made  this  27th  day  of  Agreement. 
May,  1841,  between  W.  Sparshott,  of  &c.  (the  defendant), 
of  the  one  part,  and  Frederick  Palmer,  of  &c.,  and  Charles 
Palmer,  of  &c.  (the  plaintiff),  of  the  other  part : 

''  Whereas,  an  action  at  law  was  lately  commenced  in 
his  Majesty's  court  of  Exchequer  of  Pleas  by  one  T.  Poole 
against  the  said  Charles  Palmer,  and  upon  the  trial  of  the 
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1842.        said  cause  a  verdict  was  given  for  the  plaintiff  for  the  siinl 

Palmer'      ^^  ^^''  ^^* '  ^^  whereas  various  proceedings  have  been 

«•  taken  by  and  on  behalf  of  the  said  Charles  Pahner  to  ob- 

Spakshott 

tain  a  new  trial  of  the  said  action,  and  which  proceedings 
are  still  pending :  And  whereas  it  hath  been  arranged  that 
any  damage,  costs,  and  expenses  that  may  be  nltimat^ 
recovered  by  the  said  T.  Poole  shall  be  borne  and  paid  in 
equal  shares  by  the  said  W.  Sparshott,  F.  Palmer,  and 
Charles  Palmer,  and  three  other  parties  who  are  or  were 
equally  interested  with  them  in  certain  estates  and  pre- 
mises situate  at  Norwood,  in  the  county  of  Surrey :  And 
whereas,  by  a  certain  indenture  bearing  even  date  with 
these  presents,  and  made  between  the  said  F.  Palmer  of 
the  first  part,  the  said  Charles  Palmer  of  the  second  part, 
and  the  said  W.  Sparshott  of  the  third  part,  in  conaideia- 
tion  of  the  sum  of  150/.  a  piece,  the  said  F.  Palmer  and 
Charles  Palmer  duly  conveyed  and  assured  their  two  sefe- 
ral  undivided  sixth  parts,  shares,  and  interests  of  and  in 
the  said  estates  and  premises  at  Norwood  to  the  said  W. 
Sparshott,  his  heirs,  executors,  administrators,  and  asaigiis: 
And  whereas,  at  the  time  of  the  completion  of  the  said 
purchase,  it  was  arranged  that  the  said  W.  Sparshott 
should  retain  60/.  out  of  each  of  the  said  purchase  or  conij- 
deration  monies  of  150/.,  and  release  the  said  F.  Palmer  ami 
Charles  Palmer  from  any  liability  in  respect  of  the  said  da- 
mages, costs,  and  expenses  of  the  said  action :  Now  these 
presents  witness,  that,  for  and  in  consideration  of  the  said 
two  several  sums  of  60/.  and  50/.  so  retained  by  him  as 
aforesaid,  the  said  W.  Sparshott  doth  hereby,  for  himaelf, 
his  heirs,  executors,  and  administrators,  covenant  and 
agree  with  and  to  the  said  F,  Palmer  and  Charles  Palmer, 
their  executors  and  administrators,  to  save  harmless  and 
indemnify  them  the  said  F.  Palmer  and  Charles  Palmer, 
their  executors,  administrators,  and  assigns,  and  their  and 
each  and  every  of  their  estates  and  effects,  of,  from,  and 
against  all  damages,  costs,  and  expenses  to  be  recovered  or 
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by  the  said  T.  Poole  in  respect  of  the  said  action,        1842. 
or  of  any  suit  or  proceeding  to  be  instituted  or  taken  by      ^^j^^^^ 
the  said  T.  Poole  in  respect  of  the  same ;  and  further,  that,    „     *• 
in  case  a  sixth  part  of  the  whole  amount  of  damages,  costs, 
and  expenses  to  be  in  any  way  incurred  in  and  about  the 
said  action,  suit,  or  proceeding  as  aforesaid,  or  in  relation 
thereto,  shall  not  amount  to  the  sum  of  60/.,  that  he  the 
said  W.  Sparshott,  his  heirs,  executors,  or  administrators, 
shall  and  will  pay  or  hand  over  to  the  said  F.  Palmer  and 
Charles  Palmer,  their  executors,  administrators,  or  assigns, 
the  difference  in  amount  between  the  said  sums  of  50/.  and 
the  amount  of  such  respective  sixth  parts  of  the  said  da- 
mages, costs,  and  expenses,  when  the  same  shall  be  ascer- 
tained.'' 

On  the  part  of  the  defendant  it  was  objected  that  there 
was  a  variance  between  the  declaration  and  the  agreement 
produced  in  evidence,  the  consideration  being  untruly 
stated,  and  the  promise  being  alleged  to  have  been  made 
to  the  plaintiff  Charles  Palmer  only,  whereas  it  was  a  pro- 
mise made  to  the  two  Palmers  jointly. 

The  learned  judge  directed  that  the  declaration  should 
be  amended :  and  the  case  went  to  the  jury,  who  returned 
a  verdict  for  the  plaintiff,  damages  186/. 

Manning,  Serjeant,  now  moved  in  arrest  of  judgment- 
He  submitted  that  the  declaration  as  amended  shewed  that 
the  agreement  was  made  between  the  defendant  and  Charles 
and  Frederick  Palmer,  the  consideration  being  the  retain- 
ing of  50/.  out  of  the  purchase-money  for  each  of  their  re- 
spective shares,  and  the  promise  being  to  indemnify  the 
two ;  and  therefore  that,  the  cause  of  action  being  joint, 
the  two  Palmers  should  have  sued  jointly. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  case  falls  pre- 
dsely  within  fVindham*9  Case,  6  Bep.  7.  a.,  where  it  is  laid 
down,  that,  '^  If  I  release  unto  you  all  actions  which  I  have 
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against  you  and  another,  in  this  case,  notwithstanding  the 
joint  words,  all  actions  which  I  have  against  yon  alone  are 
released,  for  it  shall  be  most  beneficially  for  him  to  whom 
the  release  is  made,  and  most  strongly  against  him  who 
makes  it :  and  the  joint  words  of  the  parties  shall  be  taken 
respectively  and  seyerally — 1.  Sometimes  in  respect  of  the 
several  interests  of  the  grantors ;  as,  if  two  tenants  in  com- 
mon, or  several  tenants,  join  in  a  grant  of  a  rent-charge, 
yet  in  law  this  grant  shall  be  several,  although  the  words 
are  joint,  as  Sir  Robert  Gatlyn,  C.  J.,  held  in  Broummj^i 
Case,  in  Plow.  Commentaries  [p.  181] — 2.  Sometimes  in 
respect  of  the  several  interests  of  the  grantees,  &c.,  19H.& 
68.  64.  a  warranty  made  to  two  of  certain  lands  shall  enme 
as  several  warranties,  in  respect  that  they  are  severally 
seised,  the  one  of  part  of  the  lands,  and  the  other  of  the 
residue,  in  severalty,  6  £.  2.  Covenant,  Br.  49.  A  joint 
covenant  taken  several  in  respect  of  the  several  interests 
of  the  covenantees  (38) :  Vide  16  Eliz.  Dyer,  887,  888,  be- 
tween Sir  Anthomf  Cook  and  WaUon,  a  good  case/'  In  the 
present  case,  the  agreement  is  certainly  joint,  but  the  in- 
terests of  the  covenantees  are  several,  and  each  sustains 


(33)  "  The  genera]  rule  eiUb- 
lUhed  by  the  authorities  cited  in 
the  note  to  Eccletton  v.  Clipsham, 
1  Saund.  153,  is,  that,  wherever  the 
interest  of  the  covenantees  is  joint, 
although  the  covenant  be  in  terms 
joint  and  several,  the  actions  follow 
the  nature  of  the  interest,  and  must 
be  brought  in  the  name  of  all  the 
covenantees ;  but,  when  the  inter- 
est of  the  covenantees  is  several, 
they  may  maintain  separate  ac- 
Uons,  although  the  language  of  the 
covenant  be  joint      Per  Curiam, 
Withers  v.  Bircham,  3  K  &  C. 
255,  5  D.  &  R.  106 :  and,  accord- 
ingly, where,  by  a  deed  reciting 
the  grant  of  two  distinct  annuities 


to  A.  and  B.  during  the  life  of  the 
grantors  and  the  survivor,  it  was 
witnessed  that  C.  covenanted  with 
A.  and  B.,  and  their  execufon,  to 
pay  the  annuities,  or  either  of  liiem, 
when  the  grantors  should  make 
defiuilt  in  payment :  A.  died  :  the 
court  held,  that,  the  interest  in  the 
annuities  being  several,  the  oove> 
nant  was  also  several,  and  that  the 
annuity  granted  to  A.  being  in 
anear,  his  executor  might  main- 
tain an  action  against  C.    See  also 
James  v.  Emeiy,  5  Price,  533,  and 
post,  note  A*  SUngsby's  Case,  18. 
b."     Note  to  Windham's  Case,  in 
Thomas  &  Eraser's  edition  of  Lord 
Coke's  Reports. 
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separate  damage :  eacb^  therefore,  maj  sue  upon  the  agree-        1842. 
ment  without  joining  the  other.  p  ^     " 

V. 

The  rest  of  the  court  concurring —  Spamhott. 

Rule  refused. 


Fraser,  Public  Officer  of  The  Monmouthshire  and  Gla- 
morganshire Banking  Company,  t;.  Moses.  Friday^ 

T  April  15M. 

HIS  was  an  action  of  debt  upon  a  judgment  recovered  In  debt  upon 

in  Julj,  1889^  by  the  Monmouthshire  and  Glamorganshire  defendanr 

Banking  (Company  against  the  defendant  for  1800/.    The  jj^f^,"^  ^^ 

declaration  was  delivered  on  the  5th  March,  1842.    The  day  being 

giveUf  the  plain- 
defendant  pleaded  nul  tiel  record,  upon  which  issue  was  dff,  having  ob- 

joined  and  a  day  given  to  produce  the  record.   The  record  mentf  mwd 

being  now  in  court —  ^'  ??  «""*? 

^  the  48  Geo.  8, 

c.  46,  ■.  4  :— 

Glover,  Serjeant,  moved  for  judgment.  He  afterwards  grmnted  only  a 
moved  for  costs,  under  the  48  Geo.  8,  c.  46,  s.  4,  which  Jjjj  "^J^* 
enacts,  ''that,  in  all  actions  which  shall  be  brought  in  Eng- 
land or  Ireland  upon  any  judgment  recovered,  or  which 
shall  be  recovered,  in  any  court  in  England  or  Ireland,  the 
plaintiff  or  plaintiffs  in  such  action  on  the  judgment,  shall 
not  recover  or  be  entitled  to  any  costs  of  suit,  unless  the 
court  in  which  such  action  on  the  judgment  shall  be 
brought,  or  some  judge  of  the  same  court,  shall  otherwise 
order.''  The  learned  Serjeant  produced  an  affidavit  dis- 
closing the  reasons  for  bringing  an  action  upon  the  judg- 
ment rather  than  proceeding  by  sci.  fa. :  and,  notice  of  the 
application  having  been  given,  he  submitted  that  he  was 
entitled  to  a  rule  absolute  in  the  first  instance. 

TiNDAL,  C.  J. — ^The  statute  places  the  costs  in  the  dis- 
cretion of  the  court  or  a  judge,  with  a  view  to  prevent 
parties  firom  wantonly  bringing  actions  upon  judgments 
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for  the  mere  purpose  of  vexation  and  opprenion.  As, 
however,  the  defendant  may  have  some  ground  to  urge 
against  our  allowing  the  costs,  I  think  there  should  only  be 
a  rule  nisi. 


The  rest  of  the  court  concurring,  arule  nisi  was  granted, 
which  (no  cause  being  shown)  was  on  a  subsequent  day 
made- 
Absolute  (34). 


(34)  In  Garawell  v.  Barker, 
5  Taunt  264,  Onslow,  Serjeant, 
had  obtained,  under  this  statute,  a 
rule  nisi  that  the  Prothouotary 
might  tax  the  plaintiff's  costs  in  an 
action  of  debt  on  a  judgment,  com- 
menced after  the  defendant  had 
brought  error  in  the  King's  Bench 
to  reverse  the  same  judgment  The 
defendant  had  pleaded  nul  del  re- 
cord (as  in  this  case),  whence,  the 
learned  Seijeant  contended,  it  might 


be  inferred  that  the  only  purpose  of 
the  writ  of  error  was  delaj. 

Shepherd,  Seijeant,  sliowedcaDH 
against  the  rule,  contending  thst 
no  sufficient  ground  had  been  laid 
for  the  application. 

But  Heath,  J.,  said :  <<  The  de- 
fendant might  hare  mored  to  staf 
proceedings ;  but,  instead  of  thsb 
he  pleads  nul  tiel  record :  the  plain- 
tiff ought  to  have  hts  costs.*' 


Friday, 
Jpril  19M. 

Where  a  de- 
fendant has  ob- 
tained an  order 
to  set  aside  a 
Judgment,  on 
jHiffmeii/ q^ 
eofflff,  the  court 
will  not  relieve 
him  from  the 
condition;  nor 
it  he  at  liberty, 
after  service,  to 
abandon  the 
order,  and  ap- 
ply to  the  court. 


GiBAUD  V.  AUSTBN. 

A  JUDGE  at  Chambers  having  at  the  instance  of  the 
defendant  set  aside  a  jndgmentj  upon  the  terms  of  his  paj* 
ing  a  certain  sum  and  the  costs  of  the  judgment  and  of  the 
appUcation— 

Shee,  Seijeanti  moved  to  set  aside  so  much  of  the  order 
as  related  to  costs.  This  being  refused^  he  proposed  to 
abandon  the  order  and  take  a  rule  nisi  in  the  terms  of  the 
summons.  It  appeared  from  the  affidavit  upon  which  he 
moved,  that  the  order  had  been  drawn  up,  but  it  did  not 
appear  whether  it  had  been  served  or  not. 


TiNUAL,  C.  J. — ^K  the  order  has  not  been  served,  the 
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defendant  may  take  bis  chance  of  a  rule  nisi,  abandoning 

the  order :  but,  if  it  has  been  served^  of  course  there  is  an 

end  of  the  matter. 

No  rule  was  taken. 


Jones  t;.  ELBinoE.  Saiurday, 

BMay  1th, 
OMPAS,  Serjeant,  obtained  a  rule  nisi  to  set  aside  the  On  a  motion  to 

service  of  the  writ  of  summons  in  this  case  for  irregularity,  irregularity  a 
there  being  no  indorsement  thereon  of  the  duration  of  the  ^^^JJ|^i,ed 
writ,  as  required  by  the  2  Will.  4,  c.  89,  sched.  No.  1.  to  •*  John  Ei- 

ridge,  Clerk," 
the  affidavit 

Chanmell,  Serjeant,  contr^  objected  that  the  affidavit  »  Between 
upon  which  the  motion  was  founded  was  improperly  inti-  ^]}^l*?  ^**"*' 
toled  "  Between  William  Jones  and  John  Adams  Eldridge,  Adanu  Ei- 
Clerk,  (sued  as  John  Ehridge,  Clerk),''  the  writ  being  rocd^asJohn' 
directed  to  "  John  Ehridge,  Clerk.''     He  submitted,  that,  ciw^l-Hcid. 
until  appearance,  all  affidavits  should  be  intituled  in  the  that  it  was  pro- 

'^'^  periy  intituled. 

names  inserted  in  the  wnt  of  summons— <nting  Shrimptan 
y.  Carter,  3  Dowl.  648,  where  an  affidavit  intituled  '^G. 
Shrimpton  v.  William  Carter  the  elder,  sued  as  William 
Carter/'  the  cause  being  '^  G.  Shrimpton  v.  William  Car- 
ter," was  rejected  as  being  badly  intituled ;  and  Borthwick 
y.  Savenacroft,  7  Dowl.  893,  where  the  court  of  Exchequer 
held  that  affidavits  in  support  of  a  motion  for  setting  aside 
a  distringas  must  be  intituled  in  the  same  names  as  are  in 
the  distringas,  although  the  parties  are  there  incorrectly 
described. 


BompoB,  Seijeant. — In  Borthwick  y.  Bjovenacroft,  there 
was  no  personal  service,  as  here.  [Jlndalf  C.  J. — ^If  this 
had  occurred  before  the  new  rules,  and  the  defendant  had 
pleaded  the  misnomer  in  abatement,  his  plea  would  have 
been  intituled  as  this  affidavit  is  intituled.]     In  Finch  y. 


TBS  IV  nn.coifMov  ruiA%  ^ 

1842.  Cpdbr,  2  DowL  388  (35),  wbere  a  iTiIe  had  been  obtained  for 
weHdng  ande  a  bafl-bond,  oa  the  ground  of  a  Tariance  in 
the  defiendanft  name,  whidi  was  Codcen,  and  no^  Coeker, 
the  afUsfit  of  the  motkm  iras  objected  to  Iks  imptoperly 
intitnled  ''Kndi  t.  Cockea^''  whereas,  it,;ii:|«  contended,  it 
aa^xt  to  hate  been  ''TiDckf.  Ckickeq^^^ni^i))^ the  name  m£ 
Cocker/'  and  Skma  t.  ^pbtmrnm,  ^Ir.^  R^.423,  ^as  difidr; 
and  Bmjkj,  B^  held  the  objection  1^  jie.g  good.one*. 

TiVDAi^  C.  J. — '^  canqiqft^diiitaifsish^/faicA  t.  fjbdter 
from  the  present  caa^  Tb^^ras,  jt^M^trae,  an  appli^Mjm 
to  set  aside  a  baiUbon^  bat  theses  ;fas  pp  unpytranrr  till 
bafl  abore  was  pot  ii^.  Th^  aqbseqjiK|»t|.cai^of  Bor^l^wiei 
T.  Bmemeroft  is  certainly  an  anthfiritjr..^  o^er  .197  \  it 
ako  lebites  to  affidavits  mjed  i%.^e  oqixse  of  pioqupdaigi 
tooompdanappeanuioe.  ,.JB^n44^gt)|ecaae8  ' 

think  we  shonld  decide  in  fiiTf^  <^tthat  which  is  saj^qprted 
by  good  sense;  and  9n  thi^  gfoond  tha  p^erence  19^  be 
giren to /i»«* V.  a>ci«r.     ..  ,  ,^,  j.^  .  t  ,  ^^ 

ThezestoftheconrtocHMfBipng-r-.  .^  3,  ,^    .     .r      1 
I  '       Snlcf%bsoIttte;  with  costs.' 

(35)  And  tee  Finch  r.  Cocken,  3  Dowl.  67S. 

«i       . ' .  .  .    5  ■»  >  .f-i^i^  ■   j^  r 

j  •  I      B     '•'   H"   \-  ''t  J         ••''   *      'O        J"  ^  '- 

1 1    •  .•    »'    ;•       n  J   e 

)!'•".  .     i'  "i.  '  •    '  y. ,♦   •!•     'I    !•  H 

,  -P  .    ■   II    ij.*f   t'«t>-       '('''«■   ..»■'        — •      » 

Dl'.'.      II    :»'      »  .1.  <-..'.li.rii    q   J        t'-     .      '•    ji 
.  .'tV-.r   -il'  ■/      ••  ;»•• 

rf*    •  <.  :■'  '•  u  .»i     .'(:.. '^i-  ■  f- 

li  I    »    •> -J  '    '14'  lu    ro^Ur*-    *)0,.iq  ki  <    - 

1    I*-  '  •  .     1 J  .  O  ■  •>t        |r         •     • 


ij  s    »»         ;  -       J 


Ti 
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Bbanckbr  and  Another^  Assignees  of  C.  Humberston 

and  S.  FaodshaMj  Bankrupts^  v.  Molyneux.  *  Frtday^ 

.  May  Olh* 

HIS  was  an  action  of  trover  brought  by  the  plaintiffs  as  By  an  order  of 
assignees  of  Humberston  &  Frodsham^  bankrupts^  to  recover  ReTiewv'under 
the  value  of  certain  cotton,  the  property  of  the  bankrupts  ^*'®  |  ®*?^  *^ 
at  the  time  of  the  bankruptcy.  substituting  a 

Pleas — first,  not  guilty — secondly,  that  the  plaintiffs  iieu  of  the  peti- 
were  not  assignees,  &c.— thirdly,  that  the  plaintiffs  as  |iJI?|Xbt'ut!on 
assignees  were  not  possessed — fourthly,  a  special  plea  to  ^^'^^^  •  *•» 
which  there  was  a  new  assignment,  upon  which  no  question  ing  thatceruin 
now  arose :  see  the  pleadings  and  reports  of  former  motions^  preferred  a  pe- 
ante.  Vol.  1,  p.  558— Vol.  3,  p.  382.  *»^«»  ^l}!^ 

'  '  *  '  ^  court,  setting 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  forth,  among 
last  Summer  Assizes  at  Liverpool.    It  appeared  that  the  •<  that  a  fiat  in 
fiat  issued  against  Humberston  &  Frodsham  on  the  9th  J^j^rf^^JS; 
June,  1837,  and  the  plaintiffs  were  appointed  assignees  on  J^*  ^^**  J""*» 

lo87f  was,  on 

the  12th  July.    The  fiat  issued  on  the  petition  of  one  the  petition  of 
Thomas  Roberts:  but,  in  order  to  prove  a  petitioning-  awarded  and 
creditor's  debt  (the  defendant  having  given  notice  to  dis-  |he"u^i"*ti, 
pute),  the  plaintiffs  put  in  the  following  order  of  the  Court  "^der  which 
of  Beview,  bearing  date  the  26th  May,  1839  (36),  substitu-  found  and  de. 

clared  bank* 
ruptt,  and  that 
the  pttitUmerM  had  duljf  proved  a  debt  under  the  flat,  and  were  creditors  of  the  bankrupts,  for 
the  sum  of  150/.,  being  the  balance  of  an  account  for  money  lent  and  advanced  to  the  bankrupts 
bj  the  petitioners,  on  the  13th  May,  1837,  and  that  the  eame  debt  wae  imeurred  bp  the  banh" 
rupte  not  anieriar  to  the  debt  of  the  $aid  petitUminff»eredUor  under  the  fiat,  and  praying  that 
the  court  would  be  pleased  to  order  and  allow  the  debt  of  the  said  petitioners  to  be  substituted 
for  the  debt  of  T.  R.  in  the  proceedings  under  the  fiat,  and  that  it  might  be  proceeded  in  and 
deemed  valid,"  ftc. — it  was  declared  that  the  debt  qfT,R,  upon  which  the  adjudication  of  the 
bankruptcy  was  made  woe  an  imufieient  debt :  and  then  the  order  proceeded — "  and,  if  ap* 
pearing  to  the  court  that  the  debt  of  the  petitionere^  proved  by  them  under  the  said  fiat,  or  so 
much  thereof  as  is  sufficient  to  support  such  fiat,  trot  incurred  not  anterior  to  the  $aid  debt  (ff 
the  taid  T,  R.,  and  is  an  existing  and  sufficient  debt  to  support  ihe  said  fiat,  the  court  doth 
order,'*  &e. : — Held,  that  the  order  was  invalid,  inasmuch  as  it  contained  no  abjudication  that 
the  debt  of  the  petitioners  had  been  proved  under  the  fiat  at  the  time  they preeented  their  peti* 
./to»,  as  required  by  the  statute. 

The  order  was  originally  issued  before  the  commencement  of  the  action;  but,  after  two  trials 
had  taken  place,  and  just  on  the  eve  of  a  third,  the  assignees  procured  it  to  be  amended  by  more 
fully  reciting  the  petition  upon  which  It  proceeded,  the  defendant  having  no  notice  of  the  appli- 
cation for  such  amendment : — Held,  that  the  order  as  amended  must  be  taken  to  speak  from 
Its  original  date ;  and  that  the  want  of  notice  to  the  defendant  was  no  ground  of  objection. 

(36)  This  action  waa  commenced  on  the  2nd  December,  1839. 
VOL.  IV.  C  C  C 
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T 


ti2ip  fiv  Sobate^  nkb*  » slehl  doe  toi^Mii^i 


^  In  tlie  matter  of  C.  Homberston  and  l^!|jFrodsiiam, 
Danfampti. 

*  TTtereas  Bolbert  'Andrews  jPletctfer^  or'IiR'erpdiJ^  vH 
ike  GoantT  of  Lancaster^  merchant)  and  ^Ed'wara'uti^Iea 
Crarr,  of  TIosHng,  in  tLe  slate  of  rtew  ^oA,  in  ihe^nilei 
States  (rf*  Americas^  mercliant]^  anfllAte'  copaKneft,  cl^^bn 
or  about  tlie  4tli  o^lfaV  instant/,  prefer  uim^  tms'CTuA 
tbeir  petition  In  the  aboVe  matter^* WrfmJP/f^^OTlwwi^ 
o/>ltfr  malim,  thai  ajiat  th^oakxrupfcy^ 
tla^  ofJumeylSSff  was,  on  tkejpmtw 
Afy  atrankd  taid  issued  agaiiisf  IX^  ^aia  mmih^mjf%mdi!^ 
which  fhtff  were  3uty  founi  an^^dedJdredoanm^ 
tie  sa^ peiili(hurs'haJtiuiiji^'pfr6^^  a^^i^^SSt^  ni^s^ 
'jtaty  and  were  creditors  if  (he  sa^^iScrtg^^  for  tt&  H&i'6f 
^oOi'.',  being  the  Hatance  of  an  dccounijor  rkonis^  l^lSi^'itd' 

«n£«tf  to  ti^'saui'ii>ikriiilU'i;}i^t^^,'i^^iim,^8ii'hie 

lliomas  Boberts  [in  theisMklfatitite  spiflniaattfd]«M[§lhB 

.KeatMigitlie  mii  fata/OoutrnfA  tkedOiA^kifiJMKMfnds- 

mn*li^Bi>lV'  y^'f^*  o6ic<tilneelifei''ittofM&girtrtiBili. 
and  «ptfii.4tadta»A«tafiidanfaiif  Ustenik  fitidflimntaako 
»filediiii:iIiuLMtier,  <^  litf  liiimiaoenab  06  the  «Mr  gurtftw 
.upvRt.the  ■aii.TIuHflBa>B^jbBBt■^o«n&,lJHi^flpt»^1iW7«id 


i  »  >  t 


MOLYIIBOZ. 


liiMl  I  irptf^iiitod^iiflDn fOitiBM  ^BiMtebfe  thb  ^ioikigetf,  i^ad        I842« 
9WK>mas Mortin^the  ailaigiieev^^f  )tlD9xie8tatci'itiid^ effiMtstof     ^^^^^m 
the  said  bankrapts,  and  no  person  appearing  hefore-Hak 
cowfpffntii^  )behalf^jblii8, court  dotif  dec^^  that  theudebt 
of  the  said  Thomas  Roberts^  and  on  which  the  fidjudica- 

Frodsham  wafl-made.  is  and  fva$  an  insufficient  debt  to  sap- 
port  t^e ;  ^at  ijssued  a^^ainst .  t|ie  si^id  bfmk,ru^^  ^^^ ,  -^ 
appearing  to  the  cou^l;  that  the  debt  of  ibhe  said  petitioners 
P^!^rA?4^?^?  ?^^K*ft4,^dwaf^9haflpCiFi^^^ 

W'^^^.viJJIPPOi^.si^ch 

ii^d  pa|5c^f;i>t  ^d^Vt  to  8iH>i^rt  the^stod  fii^t ^  d^t^ 

,c^t^  thj^)i  the^si^^^  fiat  ^e,pj^c^de<^  \^,^»d  ^}f^  ^^^^ 
of  an^  Qcpasio^Os  lj7, this  w^lj^a^o^  bejpai^  oi^t  of  thp 
i^tate  o^.the  sa^d  b^nkr^jit^  B^ii^g  fir^t.taxed  b:^;  \]\9.,^^' 

^  Thit^ovdbrbri^nmliy  kttel{^^idK)^^  woMs'^iQt^p^ter 
above' ill  ItolictVbtit^  ab^nt  1)eii  4%B.^Mrd!re  thi^^tv^  it 
'wdil  flmepded/M  a|>fitickiion  tb'  the^€oini^df  8evM»w>Mi0iMu 
:«ll^  M/teif  Vo'AW  d^^(mdbi/;< by  limftiki^  th^  bords^  in<  i/atti, 
Afid  dhislng? t&6i^ '^Uar  <fitt^  &wlos^d>  ^ritUn*  bcaptets^  thd 
'oHgiAaI^did;eibeinglBfbua|dtieved/tft   .'       ')S>:i  ^  i    .. ': 

>  X^U'tlu9(«hienft0dibrddr>bding  pift  inyF^threecttjeetioifs 
•i»«re^iifgeA'*on>the(  part'of  llh&'defendanbs^^il^ 
'ftiMndment  'H^  altdg^tkcAT  .inoj^ratM^^  ^it-  ^haritig  bMn 
ttiade  ^^thoiit  notice  tcf  kim^^^Bdl^  \  tUat^  tbd^  order  'as 
aaneild&i  MiUsibe'ialitodd  IspeakKiirdmi  kfae  iihie  <of  the 
aitoiidmedt^  vndiiQt'from 'itB'oiti^M'date^ 
.  msppMtiig  at  court  df  la^  ^oenld  n6t  ixt^uii^  Ma  ti^  ^enxn- 
tiianee^  ^tind^^  wYAA  thb  liniendii&Bnt  waa  made/  b^t  iuust 
M«kt^t^the  adt  df  the  Gonrtidf  Rfedfaw^ithfeovder  as  emend- 
:  ^  wai  iii8i:fficieiU,  there  beinj^  ^o-adjodicafcion  in'  the 

c  c  c  2 


736  nr  wmm  cqapwuTrESAS^ 


fall  J 


Aosn  ip^  liad  ycfiwwUi  fiiiiipd  Umt  d^$  «^  Ai*  Ihe 


^ 


vm.  m ^kt  j^,  -a^  feta^ei  <:i«xdkfr  ftr.the 

--   '  •  -    .  *  •-  — 


M«.^a  IS^^M;  fc&'.»0, 
fc  n  Omi^  •.  Mm»  'fc A»r.  tUH  to*  JWriitt 


H 


«f  xW«  Gm.  ^«.  16^  esMl^  '<«hS  if 

t^  iebt  or  di^  4f  ah« 

«c  4a9^ -ef  liiM*,  be  Amdianfiaedt  tovifpoct 


Rnkv.  ISie  ^Matin  i«  mhfAtt  ik  vKaLmppemram  &c 
fitf»^th*  vHmt  tkat  the  iifcriii  iili  il  Ja^iuMifcem  jfomd* 
IW  ^eawA  »  MmJcM  v.  Jiwiwrfjift  B.  k  €L  ISS^' 
5  M.  4i  R.  210,  preoMied  on  thelgnMnd  tlut  Hw  Ind 
ChanodOoE  had  not  br  his  order /omd;  that  is,  «4mi^ 
the  ddt  of  die  original  petitioniag-enditiar  to  be  inanffi- 


Wik.  Awiim  Ait^dn  y.  Jmb^  vsm^'fe  «d6ft>  138, 9  Bing.        1842. 
Md.'tiiare  wBBon^  d06i«i6h'<»ti  thi ij>ttte%;^  'Thi^'form  of    ^^[Ill^i^!^ 
oia^*toitefoi»tti0'CoUrt  itt  Bi/krBf;  'SMthA^eU/G'S^e^   ^    ^' 

\  '  MOLYNBUX. 

Cases,  89,  8  Scott/S98,  ^aiMT  held'*^'%e Hixexceptiottable. 
^Oie  iiihi»diteeotr^htil'«r4i)%i^<)^^  filiie  f^Weiice  of 

petitioners  had  been  duly  proved  iMi^  itumis}'  (^i^Kne, 
J. — In  Chancery,  it  was  usual  to  recite  the  whole  of  the 

ofiifcifte^,  'to'(}830^{r)/>il;  iis^  d^^^r^^  'f'fhatit'sh£S'!ndt 
be  tobesMff^  «(i(>i^te  ito '^ftidifk  b4'6ttgt^%>tt7'dfcR^ 
]^biinoM%  fU^' oiii^  tVei^oi^i^i  sin^e  %tikl^tte^  "C^ 
ngiitrtir  itanct^'iio  xi^oh  m}^  i9dvlk%^my>  "L^i  l^e^m^ii' 
^Tbmvis  Jn  ^CftHiAt;  k\^iU(aiXh/^iiikt^^''^au^^f6kiii^^  bb 
zeferred  to  so  far  only  as  iiii^r6^tidHn^t\it^^r^rP  ^>^U 
shews  that  it  is  enough  if  the  fact  appears  in  the  petition, 
pni^idedltBi  pdStiod>4ir«dir«0il^  <b«ttHh3>ii^^dBl^^aMy'W 

4iJ^^«n(staik^iere&db{yfmditalithiii  Use^iibb  dPth^]^^' 
tiflOMnohad  Aeqq  rprotedis  thfa  owitaliis/ttfadt  thol^^tit^tiei^ 
U«eiaor|rta^3  jl£it)a|ipadr  mdii  tbd  fhdarofl  thfe  ^MleetitUttgV 

wfcfi^ooiseiiuitrAkal;  jn]i|«^etk)nrluui»itofflL'<]ti|^ly()et^^ 
^}Biislmfyii^tr[&(b  obja^ionakinot!  ds  to  tUe§ufbdfcfioh; 
hot-rfehMdUD^mmMjagpolt  lon^Jtbi*  fiu^foB  tUd  fKlrd^lltiir 

pc«i»rLaU^re(][n)rfid^irjth0a6  Qtka:)IAiiJC.iM/s.ii8iUieolArJm, 

flbefiuie^df  it!i;hat  flfiap^>ift  olArgUbUIat/tKe^iib^'^'thiit 
isiii  paratt^eaiB^ii  IbiSKejJTAiyiVii^SMriMr  i^^.  ftr>Ad. 
488y(Hi)  jiaiifcsBd&JHfatieoB' jiiieotingFiAj;)tb  pajfitto^liliiroh-i 
^Ittfdeilil  aUdflv^JMyfaBBcoClibeC^oor  6f)fephiiiaka^wetiBl5r  sum 
fimiie:Bbdaftiiftifaiceo(i^B»fand(£!i)U9gi»ai^sods,  a^  Mng^aa 

(37)  Th6  30l£  general  ord^r  :''iee  1  Deac.  &  Ch.  App.  xxix. 


758  iW  Ttt  c6u^6^  V£s  A8, ' 

1842.       they  sIiotiM  be  tiuu^Ue  to' tJife  twif^,  W  Iic3d  tolbe 
BmABCBM     S^9  witliout  siating  fliat  the  ftther  was  nkM!e,Aaetit, 


or  de&cl:  and  l^atintonV  ^l/said,  that,  ^  miSie  caw  of  ss 
LTVBvx.   ^^^^^  ^^^  court^win  iiiteiiatii*  titis  jtiatides  1ia\ne  dooe 


•         r  -  y  ' 


right,  if  the  contrtiyy  do^  not  appeikr  on  tVe  fiitte  of  3L*  In 
all  proceedingrbefore  iiiferft^  coattk  a£i'jti/blwmA,'1Sbe 
countj  court  and  ihe  like,  ft  raatk'  appti^ixfioii^iite'tme^'ot 
ibeta  that  the  inflmo^'jtfrisdietidii^tie^lltti-teo^^ 
dr  t&e  matter :  "bat  ncit  so  &  th^  taae  tif''probeefliAg^4»dCEn» 

S^,  JZ  ,l^e1>.  182/2i2e,  ft  was'lidd  npt'tofie'nke^iat'lb 
^ege  m  a.  declaratioii  in  ^e  «olui  df  01^  ciiilm^'  pUi^ 
of  borhjuiC  tBal  iht  caiise'  of 'aCtiini-i^  ^f^^^iia^atW- 
aictioD,  for  it  slialrbe'to  tnietided;  ka  It  U'ity  <»PW  Ml. 
perior  court.  Abd '  so  ft  Vas  lieTd  with'  lesjileiit  td^Itf  (SCnirli 
.  of  (Snai  Sesaioiia  in  tfales,  oJimty  i^aUCi^'dr^C&ektei',  liia 
^  ^e  coort  or%— i^«T;<^tf)^<r;iIi^/<i(M^^'fi)^,  «te>. 
'  thing  sjlalt  be  intended  to  ie  ottt  6{''tfi^=3Lria£di(fiti  tfa 
superior  court,  W  what  ^f^res^'ajtpddi'y  W'W^'ttfbt 
vitMn  the  jurisdiction'  of  Ui  liri^nof  'nniH^^in  wBiii^'ia 
expressly aDeged to tieaoJ*  [toUiM, f.^^^m&i-iM iUf^ 
parliamentary  authority;  ana  tneraore  dHMHl  iw  aUran 
to  lijiTe  been  properly  exercisedf.^'  t^  mtf  itot^WprauMft 
thi^  the  Court  of  Iteriew  acted  #^hotLt  ^tai-pfbeir tf  Ite 
matter*  stated  in  the  petit^n.    *&  ^^k^lCAig^^.^^iHHr 

justices  at  sessioos  are  the  proper  jnid%a  n  aUr^fttdify^tf 
poor-rates  7  and  the  coort  of  Ung^s  "Bbi^tt  trill  ^9fiit*idiiBf^ 
jm  upon  the  ground  of  their  being  iniiiquait/  ^U 

inequality  be  manffestly  apparent  on  iil^  tati^  THiSker^VI, 
Aere  said:  ""The  *M^«^*i*it  between  evders  of^juiticeK 
aad  special  ^erdiets  ka  bcca  Jang  cstaUkhed;  in  the 
litter,  vhere  il  condudea  generally,  tfe'tD^^^VsMb^inttl 
appear  upon  record;  but  the  very  mmria^ie'fbfe  ^t^ 


-".  M  'j.f'ir  'Mi  ..-. 


(Sa)  S««  as  ihtsrsli  aBfer  hf  Mr.  DasMU  sppsaM  ^  Um  case 
«r £rpHS»  Hdl.  1  Moat.  D^k,  ft  De  Gcs,  319. 


<*¥j^nft«H%fC«fl^p9iff'^(r8,flfj^]tifJBpj[fo]f,(tlfp^  1849.     . 

iiRt^n4.eTftiff^|tiS&J^ie,flg^,w^^?^  fW,  iVOtia^pM  to  be     B^IIIi^m 

a'fthiP<*<¥J0Vn''T?»i9J»  tlfe  jusLices  did, not."— TVJtli  respect  to  ^  j^^^^^^ 
^  »^p^ityf.^£fl9tjf;p  of  tlic  amcuanicat,  the  Court  of  Uc-  winiVnoUcfc 
XJFfT.JTRHHrftfltWi^ptc.l  such  notjce  to  be  given,  had  thej; 
^l}(^yrt>^if^^,^e^^t  entitled  to  it.  .  Jf  the  amendpieiit 
l|^J;P^,ipi^-fl^?^utory  part  of  the  order,  there  migl^ 
lWft>eWftiWWfi,^liu(l  Ihr  Jtigiirueiit.  Could  it  be  co^- 
tf^ld^;.*J»^.,J9jrpry  4^htor  to  the  cstatp  was  entitled  to 
*»P*4SS^-  i'jlfi'#',!'i''^,  J"^'"^'^"i^>'  of"  '''"^  aBtioii  can  m^e^^Rg 
4>fffitpife,„ Jfr,  T^  ^h/iojj  of  Exetm-  y.  auihj,  5  M.  &  J. 
^„|lft^,^,<;;.  §^^„it  was  held  that  a  cpurt  of  error  yijl 
^ft^fWWWS  -W'^^  ^b^ f  ropriet y  of  rules  made  by  the  court 
lif;^9y_,^ffl^pjj^(^^l^e  (ledariitioii,  striking,  out  picas,  or  a 
"fiir!'?4ftl^TTr?%')i,^.fp">^ii<'<^'l  "fder  i^  to  he  takea  to  speak  s.  AiWthe 
%»tte^«f-^^l'r  ¥"'^>'dro<Ji?t  only,  js  ii  somewhat 'bold  ;;™^';^ 
Bif^fl^ff^.h^Hftlt^V  I'-isc  of  au  ameufhucnt,  of  a  writ  yf  •m.ndedord^r 
8gflm\^^,pf:,^^^qkriitiau  by  the  judge  at  Nisi  Priiis,  of 
t|ie[;flWr^,fiT^^jB^e;f judgment  and  writ  of  error  brought, 
o^j^mlg  j|f^(|^rt,  ^f  fi  fine  or  a  recovery — the  instances  of 
?^¥ffe  !iTF  fflPffii|^^V""^:  familiar— the  "hole  object.'^d, 
^%j^^qf  Jbft-aj5^i)^enit  would  be  frustrated  and  destroyed 
Vffilffif^'yf^^,?^^^^  ^""^^  ^'^  ^1^^"  of'^ini'I  <'iite.  In '"J*^; 
Tiqt  M»l^^?i?Wi  ?A^fl<i)it.  510,  it  wiis  held,  that,  if  a  .cor- 
^e^t  jc^fpfl^  9^.,^n,iaiiuuiry-.leed  he  incorrcelly  inroUed 
*)r-*feP^^'f^?i;:?P"''\ve;u-s  tlie  officer  of  the  iurolme^^^^ 
0^^4)?ff^H^^^'^pC'''  t'"^  error  before  any  proceediaga 
]^  JO.lCf^ipi^ijiljjf^^^yity,  the  court,  finding  the  inroboent 

*«lWds>  „,.,[,,.)  irv„/i-..,(   ,.,Mt^„i..:E.  -.ffT"  :bir?   ^rvf." 
^z*-    ."■    :!)j.M. :,;*>..,  ,j„,|    „.,.„(  ^„,t    i.}.,.r,,,v    (:.:■,.,(,.    h,r 

any  intendment  aa  to  its  sufficiency :  every  thing'that  Was 
net^saary  to  gife  jtmidicta(^<«o  tiie  'coott:  ifimn  vlvcAi  it 


'  IH  THE  tMiMiidN  rizxi, 

'emanated  Intait  'zpf^cHii  clear  and  tintfqaiTDcalrlaa'gttage  ; 
and  ihe  same  rolea  of  ^nittf  mSftou  •  mfefr  %e  ^^ed  -HHUt, 
as  are 'adopts 'By' the  '6B\k^  in  ^coinlalun^  oldem  of 
josdce^. '  Apait  fitotJi't&e'Sttitiffe;'  neither  tli&IjOTd  Gban- 
cdlor  nor  Oie  biourf  cJf'lte'ir'iMd'lii^e  tdty* jarisfietkm 
in  the  matter.    No#;4i>i'teih  iitetion  ^f  t&(f>d  Geo? 4,  c. 

~  16,  provides  fhai  ihe  jt^ry^Bdtfen'ittdirb&'exeitued  upon 
'ilaee  randiHoiuii^fik?'-^^ 

°  foil's  deot'liey^ttiu^insaflt'dfc^il^  to  sdjkipiiiii  the  aymmisaii 
'  se^dfj/iUtl^'s^^^fbdEdr  <fb«f'8faa!l'fi&T^be«n  proved 

"^  «i  the  .time  '6{%%p^mimJiVI6iSiy,  IMt  AhA  sabsti- 
toM^ebt  sh^t'  iaW'i^dii  tiidtt^ri^  'tiBFaateraot  to 'the 

''  6rl^nkrpbttlio^r^:^itat{»^S%glH?'''(fi»«»(&%rtii^ 

'\  ffi'an^iii^y'^ronomMUthi  lUki  mfpJSS9.~  This 
'ac^ii' was'broaghl  bn^^lfe  l^iitf '%?  tll^ceiiSber  "in  tiie  sune 

"  yw.  '  i^- tW\[ri^!,'khl!itk  tfh  tft^^&  tf  ^'tiiisd/  ihe 
amend^eiit^wa^-'&yfe'i?p<liif''ipi^Ih^^  of 

'"Iterrew  ir^thout''n'iii^c^'<i»  Wti^AioSiSaS'  la^'MMett  r. 


>l 


ceUorl  under  tlie  'a&d^m^Atibli^  ic^  iWUd  ni^^  a 
comm^on  byVelA^d^ti^i^'kii^acfibii'llrAdy  coninmenced, 
anif  f^ially  when  ^i-'o)l^tg  {A^l^-the  siBI-had  no 
notice  br  such  fk  'pfbee»3ii% ;  ftfon^B^was  tmneceasaiy 
fiir  them  to  decidfe^the  p<^!i^,  iititiaxLtit  1«s  they  held  the 
order  inyalid  lipon  anOtttear'  gtVnmd;  viz.  that  the  insnffi* 
dencj  of  the  original  d^  was'  itbt  found- by  the  Lord 
ChanceUor^  the  order  containing  no  abjudication  by  him 
on  the 'subject.  The  same  point  occurred  incidentallj 
in  JireUm  ▼.  Davii,  8  M.  &  Scott^  138,  9  Bing.  740;  and 
though  no  direct  decision  was  pronounced  upon  it,  resry 
strong  opinions  were^ntimated  by  the  judges  confirmatozy 
of  the  doubts  entertained  by  the  court  of  lying's  Bench  in 
Mu»keii  ▼•  Drummond.  The  injustice  of  so  dealing  with 
parties'  rights  has  been  felt  even  by  the  Court  of  Beview. 


)EfST9R  TB^lfj  5  YICTOBIJt.  761 

.  XPSrskiQe^f  J. — ^It  was  ^  coi^fiqaeiiCQ^^f  that  case  that  the        1842. 
Cwopt^^fj^ii^yrjee^n^  from  9perating  upon 


Brasckba 


a«k^$««) pending.], .  ^:^^,jf^ie^fFafwn,In  re  Clarke,  8     j^^J;^^^^ 

,2^P]^t,'^  Afpr.  609^  i^  wjBiS.^yL,  that;  after  an  action  com* 

XpifiXtgg^,  a  ^ew  petit^ning^-ci]^ditar'8  debt  cannot  be  sub-^ 

.  8titiit$4»  ^  f^^^f  ^f3;^^^^  1?^  .^i^^  plaintiff.   The  court  there 

»«fl?y"4a.%r'8f?ti»?  ^?f)i?9R?,r®^  ^^.^  ^^^'  and* the 
def^{q^Vliaj9^^j]^e94i6d,^i^p9^t^^  invalidity,  of  the  peti- 

tio<^x|grcri^itQ^|i  ,debt^  it  yqi^^d  be  x^njuBt  to  him  to  make 

.  an  or|^(  t9  $nlfft|^t^^^  uf^w  piptiikioning-creditor's  debt, 

,li3tliojit^^dh^g  ^vit^^yuLiflrjQgufSyujp^  action.'    Notice 

(^r^¥.the^I#(fton^lPj^,1i^^prta^^         a^ide  by  any 
w<wder^^^  otji^rt  o^^fl^jy^pjike^^^^^  ord^  as  origin- 

Trqn^ic^  WJ5v¥^?iBP9J^f  S,^P^?ithe  fiat.    But  there  is 

"J  W*W5li*?PTS?iW>'^9H?^^,^9.  *R^?/ff®Poded  portion  of  the 
qif^,:  an4^  surely,,  t^^jpi^^  ^^ijiqj^jjle^njmt  m^eqpity  and 
iqi(gi%&pp\y:to  theraif^n^n^jBi^  as  to  t^  priginal  or^er.  In 

-  Jm^  1^*  'ShP^^^^'^M^S  Uf^  ^,^*?^%?  ,™^**  *^ 

..ie»eS%,f^yj%^f^,tl»^,fti^«43rti^tioi^,WM  eaade  bypersons 

,,ol!h9.fjW^.<5re4it<ffPi<>f  tl»e.,^»flkr«PVi,w>J^  that  their  debt 

nu'V^Y^.m^fi^'PHI^uM  S^„nijp9,fi,  thereof  as  was  siiffi- 

.^^nf96iif^^flWS9i^W^.h}'  ^t^^^'^Vined.  p<3>t  anterior  to  the 

debt.'^f,  t^  ^ti^pnio^-areditor.c  Lq^  Denman,  C.  J., 

j^h«t,au^wnty  for,.^g;iy^iitg  ^<  •  Many  objections  have  been 

(39)  Why  give  him  notice  of  the  order^  if  he  is  not  to  be  affected 
by  it? 


tF»t 


mm'm%  to  MiiiPfc.ft  iiMwiwI'if,.'.  ,-'131*  ^rm^  «Bfip«  to 

QuM^IprMai^i^ **» Hwtppowd, %  debt, ^^ftcv^ *» 


piMt  of  4f»<i>d^^c  the  ^]Mr  ipKwdigcylt  ffpi^i*  ^.tffi^ 
tint  Ui»  ytHkumty.  JTertgr  ^  Qwy,  in  tfjiy  ■  p<;»wp» 

bwiaS^^  91^  J«e,1893;  K«fc,^^  BJfM^o^ 

bnlqciipt^.uMl  that  the  a^petitiimcn  W  ^«l7,HP^  * 
debt  «»d«r  the  aid  fial^  aad  were  cieditan  of  the  bank- 


fMJil^oii^nl  itd'  tU^lSCU  ^Kfiij^  'IBSf',  xtOi  'ffliM  fh<>  Wm  <4eb(l 
jitfgM  oflEM;  e(/^ri),-  ^a^wAeii^a'^tidyi'iA^as^/td^kPfl^V 


late*'  kiK't^  ti^Wftt'tfid'sl!^  (FHomas  ^olHFf  4ti<'CII<t^' 
&e|^<»'<iMir  W  the  iwU'l/^  pi-emH^  ihe  't^oreiiid'^iaiBti^ 
the iaUlt m-fHitii  aia  VeMmild^  ^ffei^ilere]  M. 
by  onedf  iheir  t»&b&l«giMeraaM^^/>»4k>tf  >adb«»li^ 
thiMiil'0  ^gaW  th^' 'mtt  tii<!^Rr'ERi«tl!^>''Jii^llrf«n<  /» 
n^ttKt  nJL',  and' tWi^eb  ayfat  of'thii'Mud  iRdHhera 
and  6entAl  i^aiilc  i^'db  ysti^^  d^U^,  iftiS'Vrib  itfcatred 
^"iiiif4ric;^'ti'tt^'dc«^'ol'  tie'sid  >."C:,  'tile  pelJtioning- 
cireditbr  niider  ihe  muA fiat;  ibis  cdiiri:  doth  order  that  the 
said  fiat  issued  against  the  said  Thomas  Elliott  be  pro- 


Muuncuii 


be  Mfemijf.ta^Ar^ifcajByemy^  fiMteitii^  6fiBir(»r  Cdae^ 

iqpflidiriatebeteJilade^  jd.  h  L  ^iiniSox]q>:  ion  i    ..*  h  ;/- 
;to(r  oi)  I     ,nojj*i:Mlq(]r,  'jif:)  'to  oiaiJ  oiii  ^i  j'ud  Lo/u'.q  ir-r 

B$id««r t)'iaighfe4iii  andbidedi  theite[iiLoq9ili^-&6wefe^  4ni 

I'C   ij  f)'Mf«'.  •  noii'^'iiTj  i,oo  J?  fi'^fir,  ,l:dj  ^acTT  cHs^nsi  Sill'J' 
tp  Ax^Unfl  %/bo«ifitoiip6iK;<certam^cihgKi^ 

deblj '  w^  :t  lie  rjicQip^iom  o£  ftt^ 

th^  debt<Hr  debt(('6f.fltt(palilicaiiiigMnlito]!Qr«H£tfiirfp^ 
any  9f  UMU^fe^fowldiiiimifficicnfrte  aH^ppoitxa  Muniiiioi^' 
it  ^ballj  iK-iMfia  te  thr.IoiAffihMirrtiite'  'i^mmfrttx^Cmi^ 
of  BmeMR}>ii4p«grjt^aqpidkilfe  <da 

pert  a  ceiBiiniwiien,  pioiidediraah^ddbfc^dib^IilJ^^iiE^ 
becin, imwlred  iiot  aalnte^te  tl»  dcMyrflte^ 

p<ititifMiiiigthnriitor.er  cnii*iaMo)otdi|ritiie  ktiiwiAai^- 
smteihAfomdei^  uditjka&bp]B«diiHde»'tedMi0d 
vmUd.^*  Nw,elttioo|^ife.ttiqribe^  tfai4r^pui:aM  of^^^ 

(40)  TW  «%iMl  «nkr  yi  tlie      «4<^  wm^  d>tei  4«^/ij|^ 
a^T«  cftse  boK  aite  the  31«tf  Jm-      lgi0-4ee  £x  jMrte  HalL  1  Moot 


I 


woeeedy  IffimratolrifiOlii^djta  alfafwca  nata8tliilrft64)etMtosd9 


B»#iM»iteK 


inMiei>jiito^><»ai<rfrfiatifroBfc>ito*oiFig^^  tb^t^^^  ItOfft 

the  imf(^Gk)Qrder  does  nQibqpiuwlO'::tlmfpo#€bdg9rj0a4>yttM 
statute,  it  not  appearing  that  the  sohntitnted  jjfebt  -Ifitf 
been  proved  before  the  time  of  the  application.  I  do  not 
ag^e4l|^t!tb^tpis  aogr  htodBbip  in  ihi^Lp^wmniof-tlK^adt : 
on  th9^o«iysittr«  ilhhf|»earf*  Iq  me  tos^>eoami0tx4areittd^(bMft& 
fici^  OMtv^  droatri^^peBdstiiito  incriwdsu  te^  i^mee^&ga 
resulted  from  the  want  of  such  a  power :  andnOhe^ftttiMibtf  • 
of  the  statute  was^  that,  when  a  commission  issued  upon  a 
^9idtiQfiiiig¥oqsdstDB%)tt8bldkfaaf>  vaatirfUiWftrHs^QfinilHcrbe 
impithnnt^iKtheiCfXteiifisskaiii'rimoUr,^^^  Ml/^bti^ 

Wotbtor(foMr«iieQld/«Bdtt*|n8hiibd  pnopit  vdA^ricfeicbsbe 
«Wila»tod!9T*MMhiM^itifcqteib  dAaa<ir)li9ri»^  b^eii'ttcul^ 
r^fikdwbr^tatlid^bi  fifths drigitntipdO^&ilhifiMreditor, 
bNeel«Ai(>ll|JBik'iffM)tid(b6i[g}Hil9:tthe90^  a  greater 

x^aqbithto-it  tithef  iMbcc  ^^^|wid)biuceilffid.lt4%«'^^t^^ 
f()ffe:seemft4oimto(tiyqbeai:frtBed&l«^  and  Aitothe 

liain^1iQfeilw«Miof  ti^jQxk<i^dBtt£im!i»  BecAssitjtifor  giving  °^')'^  ""^ 
nptiqe  lUf )  thc^atilipliaiidD.  noIiidcb^jiDndlcati  ( juuicHjf>iaM^tb« 
wl^(W(f|ieiMtfkte«eiddtbi»gii«h:v  t^  the 

yi^iMi^oiydoittAmjidriiaif^  otf^tily^^  these 

again4t>  whbib  aotitriubard^alriefldjrx  Reading  ?b'jititna7-4>e 
thafrdt  yrolii&Jbent!fiMto1J^^  behind  the 

back  mP  m  Jdirfbaiiint  ^wf  diiidictioirali«adjr'to9Qgbt,  indiose 
di)|bil^e  ii«rf(»in^dedrii(ff)ipth«/Hb8too«i|tf^%0^ 
ing-creditor^s  debt  to  support  the  fiat,  and  that  in  such  a 
cittl^^l^oida  be  Hgbt  tfh'&t'sWte^  ktov^X  inyen^^^^ 
that,  in  the  absence, of  notice,  tl^p;  d^ffii4aia^,)his.4efe.nce>' 
tailing  in  consequence  of  the  order  nroxpectedly^oppOBingf 


'J 


hMMri<i|lyMirtiHrrwMtAjfc<aii<y^ii^  acMSb^ 

|H*iMt>MiM  ipfMA.  /flbt  ^ilvblni^  ^dbiObimi  nsMbd/^ 
klteii'^^lBdtL>tit■bift^■iilDl^lle^  16  mnlo^ipBWodit.lte 
SMe  Irfilii0«tdartliiitilte4kn»ti  oA  Bflriqvi^Af  alBjttfioitld 
apDhUte  fBtdb8afi|db(oTh0qQidM^<TOdtoi9lfk«b  fflflldiir 

mdiigsollifi  mafiteiniV  !f  ttialisifiAiiiHi  HhhnkniiitnyV  JMifiMg 
4fllet  tiiBitthl Jiiie,  imfi^mmp4wsaubfMd^lci  Vhamm 
|M»vt8j[d|tlji4fMDa^d  airiaiiiiicAiJiB^uiidtlieriM^faab 
aqita^  Usdfettnddok  th^Ilremdddj.ifevui  faiiAttelte' 

tmder  the  fiat,  and  were  crediton  of  the  bankrapts,  fiv  the 

lent  and  advanced  to  tlie  MilM^ta^^B'ttMr  p6tttioiner#'<m 
tiie  18th  Maj,  1837,  and  /*«/  the  same  debt  tew  tncarretf 
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lHU»»tUjpi»itQaiPg«ioidetilil».^         thqfc>jbfni|^ 
iapwi  UiAi^^bffipQtiliidi^  tl»imttlftig1rte5Mpp(Miitbort«0^ 

teUaGijIiBii|lBcntiiii/ilBndi(il^;/Eili|]shfaf  vii^  na^,  utiimtf 
4M9taf»bMi!^feMif/  tiak  (Ai)[^wnippbntetk«fflitiBsdH^ 


.MflliTtfltlll. 


II*  1  .iii«i> 


;-'n:i  Mj   rJ»  . 


4i£yiidb»to)ijtiBp«Beiae(tan&laapeitr  1^ro:safiAheD^atfenrivlfaiit 
(hayfetbeenr bBldfitofbe ^Bsqfdiikp  Mflie  ttitditf  tf 't]ie«iii(df9[( 
edi.  the  ifapfUcilnicgr  df  thb^petitiofemgHCitodiioiff^Jdebttpttld 
JlMbtbeiBefafc^tfipona  to^  btimftj^ihitftdj^ttfeiaqihrtji  mSb 


airare  <ii  bold4}bb.iirdBiiit(Kbe«]ffi|ilttM. ,  lA^thbttHib  tiimt^ 
t&aS'i>lgeotiod'b<tan9;^dnaelEeiDai  hp{csw^ju^b^>]^f!(Mdni( 
jnTil'MbihiTobkBtBreS^  /jtoiiscaibTtfaatitt  liontaitifiliflll  be^rftti 


res 


IN  THB  COMMOK  PLXA8, 


18421 


BmAMCKBS. 
MOLrMBUZ* 


Am  to  the  time 
from  which  the 
amendment 
speaks. 


As  to  notice. 


Form  of  the 
order* 


down  to  another  trials  upon  payment  of  the  oosU  of  the 
last  trial, 

CoLTMAN^  J. — ^The  question  in  this  case  seems  to  me  to 
lie  within  a  verjr  narrow  compass.  It  is  perfectly  oonais- 
tent  with  the  mandatory  part  of  the  order  that  the  debt  of 
Messrs.  Fletcher  &  Cravy^  the  petitioners,  might  liaTe  been 
proved  just  before  the  order  was  made.  It  is  with  extreoie 
reluctance  that  I  admit  the  validity  of  the  objection. 

Erskinb,  i, — I  am  of  the  same  opinion.  The  order 
clearly  must  be  taken  to  speak  from  its  original  date;,  and 
not  from  that  of  the  amendment.  In  substance  and  effect, 
it  is  still  the  same  order;  the  only  alteration  is  in  the  in- 
sertion by  the  officer  of  the  court  of  that  which  ought  to 
have  been  inserted  originally.  Upon  the  principle,  there- 
fore, that  governs  all  other  cases  of  amendment,  the  date 
which  the  order  originaUy  bore  is  that  to  which  the  amend* 
tnent  has  relation :  and  certainly  I  see  no  such  injustice  in 
this  as  has  been  suggested,  where,  as  in  this  case,  the  on* 
ginal  order  was  obtained  before  the  commencement  of  the 
action.  Where  it  is  sought  to  substitute  a  new  petitioning- 
creditor's  debt  after  action  brought,  inasmuch  as  the  de- 
fendant might  have  prepared  his  defence  with  reference  to 
the  insufficiency  of  the  debt  upon  which  the  fiat  issued,  it 
would  evidently  be  unjust  to  substitute  a  new  one  without 
giving  the  defendant  some  relief:  therefore  it  is  that  the 
order  uniformly  provides  that  it  shall  not  prejudice  any 
action  pending  under  the  fiat.  Then,  does  it  appear  upon 
the  face  of  the  order  as  amended  that  the  substituted  debt 
had  in  fact  been  proved  at  the  time  the  petition  was  pre- 
sented ?  It  appears  to  me  that  it  does  not.  It  appears  by 
the  recital  that  the  petition  stated  that  the  petitioners  had 
duly  proved  a  debt  under  the  fiat  of  160/. :  but  that  state- 
ment is  not  adopted  in  the  mandatory  part  of  the  order: 


all^kaC  i»  adopted^  is,  thal^the  dlA>(^)fHbe  petitioiiers' was        1842. 
mcurred  not  anterior  to  the  debt  of  the  P«titioning'-Viifel''^*gj[][]J^][^. 
ditor.     It  might  be  that  the  debt  of  Fletcher  &  Cravy  «•.  ^ 


ir. 
J  J* 


was  pioved  at^hA  tisxHe  tKcT  oi6^  ^fOr  iilkle^  \mi  n6t  t^  the 
time^tlMfr  ii^tii<tti;i9^'pre«l»«d/a^'  the  «tat«tb  ^ttU^s.' 
UpontUs  gn)tia4)the fitdet^ft'JcIeatfly'JiiVfdld:' ' TV%^1^ a 
beHeDffom<b«'6raBr««dgito4%|  b^^odU€lr^ea',%''ito«  W'fis   ' 
to  aaj.-  tl4igi«vtritE  th^  Iidird«h{i^a«[^e^ 
ti£b  ought oM'/tdobe  ihtosfiAt^  li]^  Hl^  orbje^on  /'^tff  ^ 
that^  on  payment  by  them  of  the  costs  of  the  last  trial,  they 
should haanonan  opportouiiy  to  g^d#lnil%fftn;  •  ^  •' 

CRE8&wxiiio:'i./^iMJmgi  bec^  tWNlM^ri]i''Jail^  cansei'tdbk* 
no  part  iii  tSie  jndgiMilCiJ    \li«- :>-li  ."jinoo  tnc        .i.y-  -.  «.i 

o       :        :        J^Jj  >*>  »iRiatf^Ababl!»tfi&fc6^ngV/    '^- 

Oi      '  '  J  *    t«       )^  ,    .J  ui  ;»!(  '  yVnar    \  •).,  .      .Ml:. 

N»w»wr anfll Wife  w.lTAiiLAb'fr aBiAnolhei^,  ''  '■  ''  -Tnesday, 

HIS  wa9  an  action  of  trespass  and  assault^    The  dfi-;  Upon  a  change 
fendants  pleaded-- first,  not  guil^-^ew^i^^Jy,  f  JHsJii^JSD.deraruicof 
tion,  to  whicn  the  plaintiffs  .replied  de  injurieU  -.    ^.    '  f?"'*'  ^^^  °!^ 

'     ^^r  t      •  '^«?         "^     '•  ^1      *  "•'^>™li   ii.  '..ii  Ji    /    Idtorney  under- 

The  -*•.-..-      ^    .      ^      ...,.,     

shire 

plea  was,  under  the  direction  of  .the  lea^ed»Baron,,foun^-.f'Ljj,f  ^^^ 

for  the  defendants.    In  the  following  Micha^lipajs  Tenur.a'^'"""®' *"?!" 

;  .*>'         f.,'"»  •  »' ,   v»''' •   '•'    '>*ilj   ,"', 'I        •'    'I'      •     *^_    -2  "^y* — Held, 


In  TWnity  Term,  1838,  upon  an  application  on  the  part,  fo'™"  attorney 

^1       -»  V  '  .«.  ,^     ^'     V  :;    •'       ^'r    ».    •     ^4,'.       *^ '*  was  entitled  to 

of  the  plaintins.  to  change  their  attorncgr^  the  folIowin|;  nye  .c^if  upon  his 
was  pronounced,  by  consent  :-t^"  That  the  ^9^^  qf  ^k^  Jm^d  with 
Frius,  and  all  other  papers  in  this  cause  in  the  .possession  ^**"*'®'Jj 
or  power  of  Mr.  Basham  (the  plaintiffs'  former  attorney)  and  pay  him  the 

amount  of  his 
lien  out  of  the 
first  proceeds,  subject  only  to  the  costs  necessarily  incurred  on  such  taxation. 

VOL.  IT.  D  D  D 
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1842.        be  delivered  np  by  the  said  Mr.  Basbam  to  Mr.  A'Seckett, 

Nbwton      ^^  some  other  attorney  to  be  retained  by  the  plaintiffs  as 

„    ^'  their  attorney  in  this  cause  in  the  stead  of  the  said  Mr. 

«^"'"""-     B«duim,andwithlmcon8ent:«.dth«t««*«/ton.*,i»te 

be  appointed  a»  af€re$aid  do  hold  9uch  record  andpofen  ts 

his  hands,  subject  to  any  lienwhich  the  saidMr.Bashammoji 

now  have  on  the  same  for  costs  due  to  him  from  thephdni^t" 

Pursuant  to  this  rule^  the  papers  in  the  cause  were  ddiveied 

up  to  Mr.  A'Beckett,  who  thenceforth  conducted  the  canae 

as  attorney  for  the  plaintiffs. 

The  cause  was  again  tried  at  the  Yorkshire  Summer 
Assizes,  1838,  before  Alderson,  B. ;  on  which  occasion  also 
a  verdict  was,  under  the  direction  of  the  judge,  found  for 
the  plaintiffs  on  the  first  plea  and  for  the  defendants  on 
the  second.  In  the  following  Michaelmas  Term  a  rule  nisi 
was  obtained  for  a  new  trial,  on  the  ground  of  misdirection ; 
which  rule,  after  two  ailments,  and  time  taken  to  consi- 
der, was  made  absolute :  vide  ante,  Vol.  1,  p.  502, 1  Man. 
&  Gr.  648. 

A  third  trial  took  place,  before  Coltman,  J.,  at  the  York- 
shire Summer  Assizes,  1840,  when  the  jury,  under  the 
direction  of  the  learned  judge  (which  was  excepted  to  by 
both  sides :  vide  ante,  Vol  1,  p.  500, 1  Man.  &  Gr.  669), 
returned  a  verdict  for  the  plaintiffs,  damages  40».  This 
verdict  was  ultimately  acquiesced  in  by  the  defendants. 

Andrews,  Serjeant,  in  Hilary  Term  last,  on  the  part  of 
Mr.  Basham,  obtained  a  rule  calling  upOn  Mr.  A'Beckett 
to  shew  cause  "  why  he  should  not  proceed  to  tax  the 
plaintiflV  costs  in  this  action,  and  issue  execution  against 
the  defendants  for  the  damages  and  costs  herein;  and  vhT 
he  should  not  pay  to  Mr.  Basham,  or  his  agent,  out  of  the 
proceeds  to  arise  upon  such  execution,  so  far  as  the  same 
would  extend,  the  sum  of  57/.  lOs.  lid.,  the  amount  fonn^ 
by  one  of  the  Masters  of  this  court  to  be  due  to  flie  said  Mr. 
Basham  (vide  ante,yol.8,p.  280),  and  for  which  he  hasalien 
on  the  papers  in  this  cause,  pursuant  to  the  said  role  (of  Tri- 
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luty  Term,  1838);  and  why,  in  default  of  the  said  Mr.         1842, 
A'Beckett  taxing  the  said  costs,  and  issuing  execution  as      ^^^^^^^ 
aforesaid,  the  said  Mr.  A^Beckett  should  not  deliver  over  to  v* 

the  said  Mr.  Basham  the  Nisi  Prius  record  and  postea,  and 
all  other  papers  in  this  cause  and  now  in  his  hands,  and  the 
said  Mr..  Basham  be  at  liberty  to  tax  the  said  plaintiffs' 
costs  and  issue  execution  against  the  said  defendants,  the 
said  Mr.  Basham  undertaking  to  pay  to  the  said  Mr. 
A'Beckett,  or  his  agent,  the  proceeds  to  arise  firom  such 
execution,  after  deducting  the  said  sum  of  67/.  10s,  lid,,  as 
jibove  mentioned.'' 

Bompas,  Serjeant,  now  shewed  cause. — ^All  that  Mr. 
A'Beckett  undertook  by  the  rule  of  Trinity  Term,  1838, 
was,  to  hold  the  record  and  papers  in  the  cause  subject  to 
Mr.  Basham's  lien :  he  did  not  thereby  bind  himself  to 
take  any  active  measures  to  make  that  lien  effective.  At 
all  events,  Mr.  Basham  cannot  be  entitled  to  the  gross 
proceeds  that  may  arise  from  the  execution  :  Mr.  A'Beckett 
must  be  allowed  first  to  deduct  the  costs  incurred  by  him 
in  conducting  the  cause  to  a  successful  termination.  Mr. 
Basham  is  not  to  be  placed  in  a  better  situation  than  he 
would  have  been  in  had  he  proceeded  with  the  cause,  and 
himself  incurred  those  costs.  Suppose,  instead  of  a  suit, 
the  undertaking  had  related  to  a  cargo  of  merchandise: 
would  not  the  bailee  or  agent  be  entitled  to  deduct  the 
expenses  of  sale  ?  Why,  then,  should  an  attorney  be  in  a 
better  position  ?  Besides,  Newton  has  taken  the  benefit 
of  the  insolvent  debtors  act ;  and  this  rule  neither  brings 
him  nor  his  assignee  before  the  court. 

Andrews,  Serjeant,  contra,  was  stopped  by  the  court. 

TiNUAL,  C.  J. — ^Looking  at  the  whole  of  the  trans- 
action, and  tracing  all  the  ^steps  o^  this  most  unfortu- 
nate cause,  it  seems  te^  me  that  the  undertaking  of  Mr- 
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1842.       A'  Becketti  when  he  consented  to  become  the  attornejr  for 
NbwtoiT     ^'^  plamtiffs  in  place  of  Mr.  Baaham,  was,  that  he  shooU 
»•  hold  the  papen  snbject  to  Mr.  Basham's  lien  as  agaiiist 

the  pbdntiiEii  and  should  be  answerable  to  him  to  the 
extent  of  such  lien  so  fiir  as  the  proceeds  of  any  eiecntioD 
to  be  had  against  the  defendants  would  extend.  At  the 
time  the  rule  of  Trinity  Term^  1888^  was  made^  Mr.Bashsm 
was  not  bound  to  giye  up  the  papas  until  his  daim  was 
satisfied:  in  handing  them  over  to  Mr.  A'Beckett,  there- 
fore, Jie  parted  with  a  legal  ri|^t.  It  is  not  fir  us  to  spe- 
culate upon  what  was  then  passing  in  the  mind  of  Mc. 
A'Beckett.  I  think  he  is  bound  to  carry  in  the  record 
and  proceed  to  the  taxation  of  the  costs,  and  to  make  the 
most  of  the  judgment  which  the  plaintiffa  have  obtained, 
satisfying;  Mjr»  Basluun's  lien  oat  of  the  first  proceeds. 

Cqmm  AN|  J. — ^I  am  of  the  same  i^nnion.  Mr.  A'Be^ett 
undertook  the  conduct  of  the  cause  upon  speculation;  and, 
if  it  has  fiuled  to  be  profitable^  it  is  not  throu^  aaj 
debult  on  the  part  of  Mr.  Basham.  I  think,  howereri  the 
costs  of  the  taxation  should  be  paid  before  Mr.  Baaham's 
lien  is  satisfied. 

Ebskinb,  J.— I  am  of  the  same  opinion.  The  termi  A 
the  undertaking  on  the  part  of  Mr,  A'Beckett,  wor^  that 
he  should  hold  the  record  and  papers  subject  to  Mr.  Baa- 
ham'a  Uen.  It  is  said  that  that  was  merely  an  engagement 
that  he  would  not  part  with  the  pikers  whilst  lb.  Baaham's 
lien  remained  unsatisfied.  It  appears  to  me,  however,  that 
that  ia  by  no  means  the  fiur  result  of  Mr*  A'Becketf  s 
undertaking :  but  that  he  thereby  engaged  to  do  aD  that 
should  be  necessary  to  n^kke  that  li^  effectiTe;  and  that 
for  this  purpose  he  is  bound  to  carry  in  the  record,  tax  the 
costs,  and  issue  execution.  It  is  further  omtoided  that 
the  expenses  incurred  by  Mr.  A'Beckett  in  the  oondQct  of 
the  cause,  being  essential  to  its  successful  issue;,  and  such 
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as  Mr.  Basham  must  himself  have  incurred  had  he  con- 
tinned  to  act  as  attorney  for  the  plaintiffs,  onght  first  to  be 
allowed.  But  the  costs  incurred  by  Mr.  Basham  in  the 
first  instance  were  equfJly  ess^itial  to  the  result  as  those 
incurred  subsequently  by  Mr.  A'Betikett.  Upon  the  whole, 
I  think,  Mr*  Basham  paying  the  expenses  attending  the 
taxation,  Mr.A'Bedi^ttis  bound  to  proceed  and  to  give 
lua  assistance  tberein« 

Cbesswell,  J.,  concurred. 

Rule  absolute — ^unless  cause  be  shewn  to  the 
contrary  by  the  assignees  of  Augustus 
Newton,  the  plaintiff,  within  a  week,  upon 
notice  of  the  rule  being  given  to  them. 
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Nbwton 

V. 

Haklanp. 


s 


The  Hon.  H.  W.  Neediiam  r.  Bristow.  Monday, 

May  9th, 

HEE,  Serjeant,  on  a  former  day  in  this  term,  obtained  A  writ  of  capias 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  an  2"vr(^.^c!iio, 
order  of  Lord  Denman,  C.  J.,  to  hold  the  defendant  to  !T"^?^®"^"" 

'  '  ,       ,  "  Thw  writ  was 

bail,  should  not  be  rescinded,  why  the  writ  of  capias  issued  iuued  by  H. 
thereon  should  not  be  set  aside  for  irregularity,  and  why  pieet  Prison,  in 
the  bail-bond  given  by  the  defendant  on  his  arrest  thereon  Brld* Tn^'the^** 
should  not  be  given  up  to  be  cancelled.    The  motion  was  ^^'y  ^^  London, 

,  the  plaintiff,  in 

founded  upon  affidavits  denying  that  the  defendant  had  person:*'— 
had  any  intention  to  quit  the  kingdom.    The  objection  to     where  iUs  * 
the  capias  was  that  the  indorsement,  which  was  as  follows —  «>"gj»t  to  im- 

'^  '  peach  a  rule  of 

"  This  writ  was  issued  by  The  Hon.  H.  W.  Needham,  of  court  or  judge's 
the  Fleet  Prison,  in  the  parish  of  St.  Bride,  in  the  city  of  teriais  upon 

which  the  rule 
or  order  was 
founded,  should  be  brought  before  the  court 
A  motion  to  relieve  a  party  from  the  consequences  of  an  order  to  hold  him  to  bail  under 
the  1  a  2  VtcL  c.  110 — as,  to  discharge  him  from  custody,  or  to  cancel  a  bail»botut-^mny  be 
made  without  impeaching  either- the  capias  or  the  order  under  whieh  it  Issues. . 
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1842.        London,  the  plaintiff^  in  person'' — did  not  ponoe  the  form 
^P^--'      prescribed  by  the  1  &  2  Vict.  c.  110,  sched. 

V. 

Bristow.  Bampa$  and  Chamnell^  Seijeants,  now  shewed  cause. — 
The  indorsement  is  well  enough :  the  phdntiff,  being  a  pri- 
soner there,  properly  describes  himself  as  of  the  Fleet 
Prison.  [Tindai,  C.  J. — Such  a  description  of  a  d^onent 
in  an  afBdavit  would  be  sufficient.  Proceed  to  the  merits.] 
The  defendant  has  not  brought  before  the  court  the  proper 
materials  to  enable  them  to  judge  of  the  propriety  of  the 
order  of  Lord  Denman :  he  should  have  produced  the  affi- 
davits upon  which  that  order  was  founded,  and  his  rule 
should  have  been  drawn  up  on  reading  them.  Li  Cooper 
Y.  Foulkes,  2  Scott,  N.  B.200, 1  M.  &Gr.  942, 9  Dowl.46,it 
was  held,  that,  where  a  defendant  moves  to  set  aside  a  rule 
for  a  distringas,  on  the  ground  that  it  has  been  impropeify 
obtained,  he  must  bring  before  the  court  the  affidavits  on 
which  the  motion  for  it  was  founded.  [Haifa/,  C.  J. — 
That  seems  rather  strong,  seeing  that  the  affidavits  are  al- 
ready in  court.]  These  affidavits  are  not  in  court :  they 
are  filed  at  the  Lord  Chief  Justice's  Chambers.  [Master 
Griffith  referred  the  court  to  the  rule  of  Hilary  Term,  1 
Vict.,  which  requires  the  judges'  clerks,  on  the  last  day  of 
each  term,  to  return  to  the  Rule-office  all  affidavits  that 
have  been  filed  with  them.]  There  being  no  ground  for 
impeaching  the  order,  and  the  writ  not  being  irr^;ular, 
what  pretence  is  there  for  setting  aside  the  bail-bond? 

TiNDAi.,  C.  J. — ^It  seems  to  me  that  a  reference  to  the 
6th  section  of  the  1  ft  2  Vict.  c.  110  (42),  relieves 


(42)  Which  enacts  "that  it  shall  which  the  action  shaD  hare  been 
be  lawful  for  any  person  arrested  commenced,  for  an  order  or  rale 
upon  any  such  writ  of  capias  [is-  on  the  plaintiff  in  such  action  to 
sued  pursuant  to  s.  3]  to  apply  at  shew  cause  why  the  person  arrest- 
any  time  after  such  arrest  to  a  ed  should  not  be  discharged  out  of 
judge  of  one  of  the  superior  courts  custody ;  and  that  it  shdli  be  lawful 
at  Westminster,  or  to  the  court  in    ,  for  such  judge  or  court  to  make 


9. 

Bristow. 
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from  all  diflSculty.  The  rule  would  have  been  more  pro-  1842. 
perly  framed  had  it  been  to  shew  cause  why  the  defendant  n^kdham 
should  not  be  discharged  out  of  custody,  or  why  the  bail- 
bond  should  not  be  delivered  up  to  be  canceUed,  not  for 
inregulaiity,  but  on  the  merits.  I  think  the  rule  should 
be  made  absolute  for  setting  aside  the  bail-bond|  the  costs 
to  be  costs  in  the  cause. 

Crssswell,  J. — ^The  ground  of  the  motion  in  Cooper  v. 
Foulkes,  was,  that  a  fraud  had  been  committed  upon  the 
court  in  obtaining  the  distringas,  and  therefore  the  mate* 
rials  upon  which  the  writ  was  granted  should  have  been 
brought  to  the  notice  of  the  court.  So,  where  you  seek  ta 
shew  that  the  order  ought  not  to  have  been  made,  the 
sftdavits  used  on  the  application  to  the  judge  should  be 
brought  before  the  court.  Here,  however,  the  rule  seeks 
also  to  set  aside  the  bail-bond,  and  not  merely  to  impeach 
the  order.  We  may  grant  the  defendant  that  relief  with* 
out  disturbing  the  order. 

The  rtst  of  the  court  concurring^ — 

Rule  absolute  accordingly, 

absolute  or  discbarge  such  order  or  such  order  made  by  a  judge  may 
nlef  and  to  direct  the  costs  of  the  be  discharged  or  varied  by  the 
application  to  be  paid  by  either  court,  on  application  made  there- 
party,  or  to  make  such  other  order  to  by  either  party  dissatisfied  with 
therein  as  to  such  judge  or  court  such  order." 
shall  seeni  fit;  provided  that  any 
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1842. 


May  7thn 

Where,  upon  a 
writ  of  trial, 
the  issue  ii  de- 
livered with 
blanks  for  the 
teste  and  return 
of  the  writ  of 
trial,  and  it  re- 
tained, the  de- 
fendant  cannot 
after  the  trial 
complain  of  the 
irregularity, 
assuming  it  to 
be  one— which 
seems  to  be 
doubtful. 

"  I  hereby 
continue  the 
notice  oftrial  in 
this  cause  to 
Thursday  next, 
the  2l8t  day  of 
April  instant," 
is  a  sufficient 
notice  of  conti- 
nuance, where 
the  cause  is  to 
be  tried  before 
the  sheriflT. 


Wilson  v,  Nisbktt. 

X  HIS  was  an  action  of  assnmpsit.  The  pUntiff  de« 
clared  in  the  first  count  npon  a  bill  of  exdimge  for 
12/.  12#.,  drawn  by  one  Robert  Biiggs  on  the  1st  Sqitem* 
ber^  1841^  npon  and  accepted  by  the  defendant,  pqrabk 
three  months  after  date.  The  second  count  was  iqpon  sn 
account  stated. 

The  defendant  pleaded — ^first,  that  he  did  not  acc^  tbe 
bill  in  the  first  count  mentioned — secondly^  to  tlie  saoond 
count,  non  assumpsit :  whereupon  issue  was  joined. 

An  order  having  been  obtained  to  try  before  the  aheriff 
of  Middlesex,  the  issue  pursuant  to  tiie  form  fgaen  by 
the  rules  of  Hilary  Term,  4  Will.  4,  was  deUvcared  en  the 
7th  April,  1842,  with  blanks  for  the  teste  and  return  of 
the  writ  of  trial,  as  follows : — 

''  And,  forasmuch  as  the  sum  sought  to  be  recovered  in 
this  suit,  and  indorsed  on  the  said  writ  of  summons,  doei 
not  exceed  20/.,  hereupon,  on  the        day  of  ,  1842, 

pursuant  to  the  statute  in  that  case  made  and  provided,  the 
sherilBP  is  commanded  that  he  summon  twelve  &c.,  and  who 
neither  &c.,  who  shall  be  sworn  truly  to  try  the  issues  above 
joined  between  the  parties  aforesaid,  and  that  he  proeeedto 
try  such  issues  accordingly,  and,  when  the  same  shall  have 
been  tried,  that  he  make  known  to  the  court  here  wbt 
shall  have  been  done  by  virtue  of  the  writ  of  our  lady  tbe 
Queen  to  him  in  that  behalf  directed,  with  the  findmg  of 
the  jury  thereon  indorsed,  on  the        day  of  April,  &&'' 

Indorsed  on  the  issue  was  a  notice  of  trials  bearing  date 
the  7th  April,  1842,  as  follows  :— 

<'  Take  notice  that  the  issues  joined  in  this  cause  will  be 
tried  on  Tuesday,  the  19th  day  of  April  instant,  at  eleven 
o'clock  in  the  forenoon,  before  the  sheriff  of  Middlesex,  at 
the  Sheriff's  ofSce,  No.  24,  Red  Lion  Square^  in  the  said 
county  of  Middlesex,  pursuant  to  the  statute  in  such  case 
made  and  provided/' 
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On  the  16tk  April^  the  following  notice  was  served  npon 
the  defendant's  attorney : — 

"  I  do  hereby  continue  the  notice  of  trial  in  this  cause  to 
Thursday  next^  the  2l8t  day  of  April  instant/' 

The  defendant's  attorney  conceiving  this  to  be  an  in- 
sufficient notice,  declined  to  appear  at  the  trial,  and  the 
plaintiff  had  a  verdict. 

Bompas,  Serjeant,  on  the  25th  April,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  issue  and  all 
subsequent  proceedings  should  not  be  set  aside  for  irregu- 
larity, with  costs. — The  supposed  irregularity  in  the  issue 
was,  the  omission  of  the  date  of  the  teste  and  return  of  the 
writ  of  trial  in  the  copy  delivered*  It  was  also  objected 
that  the  notice  of  trial  by  continuance  was  a  nullity. 

Tdlfowrd,  Seijeant,  now  shewed  cause. — He  stated  that 
it  was  not  usual,  nor,  indeed,  was  it  practicable,  to  fill  up 
the  blanks  iu  the  issue  delivered,  seeing  that,  in  practice, 
the  writ  of  trial  is  not  issued  until  two  or  three  days  before 
the. trial,  and  must  bear  teste  on  the  day  on  which  it  issues, 
and  be  made  returnable  on  some  day  after  the  trial.  He 
also  submitted  that  the  objection,  if  any  existed,  was 
waived  by  the  retention  of  the  issue. 

Bompas,  Serjeant. — ^The  issue  should  be,  as  far  as  it 
goes,  a  copy  of  the  record.  In  BUssett  v.  Tenant,  5  Scott, 
479,  4  New  Cases,  168,  6  Dowl.  436,  the  absence  of  the 
date  of  the  writ  of  summons  (43)  in  the  issue  delivered  was 
held  to  be  fatal,  and  the  court  set  aside  the  writ  of  trial, 
with  costs.  And  in  Ward  v.  Peel,  1  M.  &  Welsby,  743, 
5  Dowl.  169,  an  issue  not  pursuing  the  form  prescribed  by 
the  rules  of  court  was  likewise  set  aside  for  irregularity. 

(43)  See  Whipple  t.  Manley,  i      v.  Hamlet,  1  C.  M.  &  R.  575,  5 
M.  &  Webby,  432,  1  Tyr.  &  G.     Tyr.  201, 3  Dowl.  188. 
672,  5  Dowl.  100.    And  see  Ball 
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1842.  TiNDAL^  C.  J.— The  issue  having  been  received,  and  no 

objection  made,  I  think  the  irregularity,  if  it  be  one,  ie 
waived. 

Taffourd,  Serjeant. — There  is  no  irregularity  in  the  no- 
tice of  trial.  The  same  practice  that  prevails  with  regard 
to  notices  of  trial  by  continuance  at  the  sittings  in  Mid- 
dlesex and  London^  must  be  applied  to  cases  sent  for  trial 
before  the  sheriff. 

BompaSj  Seijeant. — The  cause  not  having  been  tried 
pursuant  to  the  notice  indorsed  on  the  issue^  the  defendant 
was  entitled  to  a  further  eight  days'  notice^  giving  him  all 
the  information  as  to  the  time  and  place  of  trial  that  was 
contained  in  the  original  notice.  [Coliman,  J. — Has  it 
not  been  usual  to  give  notices  by  continuance?  (44)  En- 
kine,  J. — In  Chitty's  Forms,  5th  edit.  389^  a  form  is  given 
of  a  notice  of  continuance  upon  a  writ  of  inquiry.]  There 
the  time  and  place  of  executing  the  writ  of  inquiry  are  ex- 
pressly stated.    Here,  neither  time  nor  place  is  mentioned. 

Cresswsll,  J. — In  Jones  v.  Ckune,  1  B.  &  P.  863,  upon 
a  motion  to  set  aside  a  writ  of  inquiryj  on  the  ground  that 
the  notice  of  continuance  made  no  mention  of  the  hour  or 
place  at  which  the  writ  of  inquiry  would  be  executed, 
Eyre,  C.  J.,  said :  ''  A  more  ungracious  application  never 
came  before  the  court.  The  justice  of  this  verdict  is  not 
impeached,  and  the  only  question  to  be  considered  arises 
on  the  simple  ground  of  a  supposed  irregularity  in  not 
mentioning  the  hour  and  place  in  the  notice  of  oontina- 
ance.  Ungracious  as  it  is,  if  this  supposed  irregularity  is 
established  on  authority  or  on  principle,  the  defendant 
must  succeed.  I  am  not  satisfied,  however,  that  it  is  sap- 
ported  by  either.     Though  the  printed  forms  do  express 

(44)  In  Charnock  v.  Smith,  3  Dowl.  607,  the  notice  was  by  conftinn. 
ance,  and  held  good. 
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tbe  hour  and  place  in  the  notice  of  continuance  as  well  as 
in  th&  original  notice,  yet  the  question  is  how  far  they  are 
necessary,  and  what  would  be  the  effect  of  omitting  them. 
Does  the  omission  enable  the  plaintiff  to  chuse  his  own 
time  and  place  ?  If  so,  the  objection  would  be  well  founded. 
I  think,  that,  if  an  original  notice  be  given  specifying  the 
hour  and  place  as  well  as  the  day,  and  that  notice  be 
afterwards  continued  with  an  alteration  of  the  day  only, 
the  latter  will  refer  to  the  former,  and  incorporate  the  hour 
and  place;  and  that  it  would  be  an  irregularity  in  the 
plaintiff  to  execute  his  writ  of  inquiry  at  any  other  hour  or 
place  than  those  mentioned  in  the  original  notice.'^  And 
the  rule  was  dischai^ed,  with  eosts. 


1842. 


TiNDAL,  C.  J. — ^The  like  measure  of  justice  must  be 
meted  out  in  this  case. 

Rule  discharged,  with  costs. 


Bartlett  v.  Bartlett. 
Same  v.  Svmons.     Sake  v.  Ltne. 

vJn  the  iSth  January,  1842,  a  distress  was  levied  on  the 
goods  of  the  defendant  Bartlett  for  61/.  19«.  \d.  arrears  of 
rent.  The  distress  was  replevied,  the  defendants  Symons 
and  Lyne  executing  the  bond  as  sureties.  A  plaint  was 
duly  entered  on  the  25th  January :  a  declaration  was  filed 
and  a  rule  to  avow  given  at  a  county  court  held  on  the  22nd 
March :  but,  there  having  been  an  intermediate  court  held 
on  the  22nd  February,  an  appearance  having  been  before 
that  day  entered  for  the  defendant  in  the  replevin  suit,  the 
plaintiff  was  by  the  practice  of  the  county  court  in  default ; 
and  accordingly  the  defendant  took  from  the  sheriff  (of 
Devonshire),. on  the  7th  March,  an  assignment  of  the  re- 


Monday, 
May  9th. 

Where  three 
actiom  were 
brought  tgidntt 
the  principal 
and  sureties  on 
a  replevin* 
bond,  the  court 
stayed  the  pro- 
ceedings in  two 
of  them,  the 
defendants 
therein  under- 
taking to  be 
bound  by  the 
decision  in  the 
other  action. 
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1842. 


Baetlett 
Bartlbtt. 


plevin-bondj  and  shortly  afterwards  commenoed  Beparate  ac- 
tions against  the  principal  obligor^  and  each  of  the  suretki. 

ChanneU,  Serjeant,  on  a  former  day,  moved  for  a  rale  to 
stay  the  proceedings  on  payment  of  the  costs  of  one  action 
only. — He  submitted  that  the  court  might  in  this  case 
grant  the  same  equitable  relief  that  the  court  of  King's 
Bench  (dissentiente,  Abbott,  C.  J.),  granted  under  the  4  ft 
6  Anne,  c.  16,  s.  20,  in  the  case  of  a  bail-bond,  in  Kef  t. 
Hill,  2  B.  &  Aid.  698:  and  he  referred  to  the  30th  rule  of 
Hilary  Term,  2  Will.  4,  which  provides  that  "  pioceediiigs 
on  the  bail-bond  may  be  stayed  on  payment  of  costa  in  one 
action,  unless  suflScient  reason  be  shewn  for  proceeding  in 

language 


more 


of  which  with  reference  to  the  assignment  and  subseqnent 
proceedings  on  the  replevin-bond  is  very  similar  to  Aat 
of  the  provision  in  the  4  Anne,  c.  16,  s.  20,  as  to  bul- 
bonds  (45). 

The  parties  had  already  been  before  Maule,  J.,  at  Cham- 
bers :  but  that  learned  judge  thought,  that,  whatever  the 
court  might  think  fit  to  do,  a  judge  at  Chambers  had  no 
jurisdiction.    A  rule  nisi  having  been  granted — 


(45)  The  words  of  the  4  Anne, 
c  16,  t.  20,  are—"  And,  if  the 
said  hul-bond  or  assignment,  or 
other  secniity  taken  for  hail,  be 
forfeited,  the  plaintiff  in  such  ac- 
tion, after  such  assignment  made, 
may  bring  an  action  and  suit  there- 
upon in  his  own  name,  and  the 
court  where  the  action  is  brought 
may,  by  rule  or  rules  of  thersame 
court,  give  such  relief  to  t&e  plain- 
tiff and  defendant  in  the  original 
action,  and  to  the  bail,  upon  the 
said  bond  or  other  security  taken 
from  such  bail,  as  is  agreeable  to 
justice  and  reason ;  and  that  such 
nile  or  rules  of  the  said  court  shall 


have  the  nature  and  effect  of  a  de> 
feasance  to  such  bail-bond,  or  othet 
securi^  for  baiL'* 

Those  of  the  11  Geo.  2^  c  19, 
s.  23,  are— <<  And,  if  the  bond  so 
taken  and  assigned  be  fotfdtcd, 
the  avowant  or  pecsoa  making  co- 
nusance may  bring  an  action  and 
recover  thereapon  in  his  own 
name  ;  and  the  cout  where  sndi 
action  shall  be  brought  may  fay  a 
rule  of  the  same  court  give  sack 
relief  to  the  parties  upon  sodi  bood 
as  may  be  agreeable  to  justice  and 
reason ;  and  such  rule  shall  have 
the  nature  and  effect  of  a  defies 
sance  to  such  bondJ* 
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BampaSf  Seijeanty  now  shewed  cause. — He  contended, 
that,  the  assignment  being  regular,  the  court  had  no  power, 
in  the  case  of  a  rg^levm-bond,  to  interfere  in  the  manner 
prayed. 
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TiNDAL,  C.  J.— -The  three  actions  ought  not  to  be  al- 
lowed to  go  on  pari  passu.  I^  therefore,  two  of  the  de- 
fendants will  undertake  to  be  bound  by  the  decision  of  the 
action  against  the  other,  I  think  the  plaintiff  should  be 
restrained  firom  proceeding  in  the  actions  against  them. 

The  rest  of  the  court  concurring — 

Rule  accordingly  (46). 

(46)  See  Sharpe  v.  Letlibridge,  ante,  p.  722. 


BuLMBR  and  Another  t;.  Gilman  and  Others.  Saturday, 

I  April  30th, 

NDEBITATUS  assumpsit.    The  first  count  was  for  work  The  piaintiffB, 

and  labour,  care  and  diligence  of  the  plaintiffs  done,  per-  |^nt"bro«3ht 
formed,  and  bestowed  for  the  defendants,  as  their  agents,  •"  *crion  for 

'  ^  .  .  work  and  labour 

and  upon  their  retainer,  and  at  their  request,  in  and  about  in  soliciting  a 
the  soliciting  and  passing  a  certain  bill  in  and  through  the  men^forbetter 
Commons  House  of  Parliament,  and  in  and  about  other  fnT  M*d  *£!" 

proving  the 
dty  of  Nor* 
irich  and  county  of  the  same  city.  The  defence  was  that  the  work  and  labour  was  perfonned 
in  so  careless,  negligent,  ignorant,  and  insulBcient  a  manner  that  the  same  became  and  was 
wholly  useless  and  unbeneficial  to  the  defendants.  It  appeared  that  the  bill  passed  the  House 
of  Commons,  but  was  thrown  out  by  the  Lords,  the  standing  order  committee  having  reported 
that  "  powers  for  the  compulsory  purchase  of  bouses  and  lands  were  contained  in  the  bill,  and 
that  no  application  had  been  made  to  the  owners,  lessees,  and  occupiers  of  such  houses  and 
lands,  as  was  required  by  the  standing  orders."  The  Lord  Chief  Justice,  in  his  summing  up, 
referring  to  the  clause  of  the  bill  which  was  supposed  to  take  such  compulsory  powers,  and  to 
the  standing  orders,  intimated  a  strong  opinion,  that,  inasmuch  as  no  tpeeiJU  lands  were  in- 
tended to  be  taken,  nor  any  eompuUory  power,  the  standing  orders  did  not  apply  to  the  case ; 
but  that,  at  all  events,  the  matter  was  much  too  doubtful  to  warrant  the  jury  io  finding  that  the 
plaintifi  had  been  guilty  of  gross  negligence.  The  jury  having  found  for  the  plaintifB^  the 
court  refused  to  disturb  their  verdict,  holding  the  direction  of  the  Lord  Chief  Justice  to  be 
nnezceptionable. 
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1842. 


Second  pie*. 


Third  plea. 


business  for  the  defendants,  and  at  their  like  request.  There 
was  also  a  count  for  monejr  paid,  and  a  count  upon  an 
account  stated. 

The  defendants  pleaded — first  (to  the  whole  declaration), 
non  assumpsit. 

Secondly,  to  the  first  count,  that  the  work  and  labour, 
care  and  diligence  hj  the  plaintiib  done,  performed,  and 
bestowed  for  the  defendants,  as  in  the  first  count  meo- 
tioned,  were  by  the  plaintiffs  done,  performed,  and  be^ 
stowed  in  so  careless,  negligent,  ignorant,  and  insufficient 
a  manner,  that  the  same,  from  the  time  of  the  doing  and 
performance  thereof,  and  from  thence  until  the  time  of  the 
commencement  of  this  suit,  became  and  were  and  from 
thence  hitherto  had  been  and  still  were  wholly  useless  and 
unbenefidal  to  the  defendants;  and  the  defendants,  by 
and  through  such  carelessness,  negligence,  ignorance,  and 
inefficient  conduct  of  the  plaintiff  as  aforesaid,  derived  no 
benefit  whatever  from  the  same — ^verification. 

Thirdly,  to  the  second  count,  that  the  sum  so  paid  by 
the  plaintiffs  for  the  use  of  the  defendants  as  in  the  said 
second  count  mentioned,  was  money  paid  by  the  plaintiffs 
for,  in,  about,  and  in  respect  of  work  and  labour  by  the 
plaintiffs  done  and  performed  for  the  defendants,  and  that 
such  work  and  labour  was  done  and  performed  by  the 
plaintiffs  in  so  careless,  negligent,  ignorant,  and  insufficient 
a  manner  that  the  same,  from  the  time  of  the  doing  and 
performance  thereof,  and  from  thence  until  the  time  of  the 
commencement  of  this  suit,  became  and  were,  and  from 
thence  hitherto  had  been,  and  still  were  wholly  useless  and 
unbenefidal  to  the  defendants,  and  from  whidi  last-men- 
tioned work  and  labour,  and  the  money  paid  by  the  plain- 
tiffs for,  in,  about,  and  in  respect  thereof,  by  and  throu^ 
such  carelessijiess,  negligence,  and  ignorance  of  the  plaintiflb 
as  aforesaid,  the  defendants  derived  no  benefit  whatsoever : 
verification* 
Fourthly,  a  set-off. 
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The  plaintiffs  took  issue  on  the  first  plea^  traversed  the         1842. 
fourth,  and  replied  de  injuria  to  the  second  and  third  (4«7). 

The  cause  was  tried  before  Tindal^  C.  J.,  at  the  sittings 
at  Westminster  after  last  Michaelmas  Term.  The  iacts 
that  appeared  in  evidence  were  as  follow : — 

In  October,  1888,  the  plaintiffs,  who  are  parliamentary 
agents,  were  employed  by  the  defendants,  attomies  resid- 
ing at  Norwich,  to  obtain  an  act  of  parliament  relative  to 
the  paving,  lighting,  &c.,  the  city  and  county  of  the  city 
of  Norwich.  The  plaintiffs  accordingly  prepared  a  notice, 
of  which  the  following  is  a  copy,  and  which  was  settled  by 
the  defendants. 

''Notice  is  hereby  given  that  application  is  intended  to  Notice  of  appii- 
be  made  to  parliament  in  the  next  ensuing  session  for  leave  lament?  ^^' 
to  bring  in  a  bill  to  alter,  amend,  extend,  and  enlarge  the 
powers  and  provisions  of  an  act  passed  in  the  46th  year  of 
the  reign  of  his  late  Migesty,  King  George  the  Third,  inti- 
tuled '  An  act  for  better  paving,  lighting,  cleansing,  watch- 
ing, and  otherwise  improving  the  city  of  Norwich,'  and 
also  of  an  act  passed  in  the  6th  year  of  the  reign  of  his 
late  Majesty,  King  Gheorge  the  Fourth,  intituled  '  An  act. 
for  amending  and  enlarging  an  act  of  his  late  Majesty  for 
better  paving,  lighting,  cleansing,  watching,  and  otherwise 
improving  the  city  of  Norwich.'    And  notice  is  hereby  also, 
given,  that  it  is  intended  to  insert  in  the  proposed  bill  a 
power  for  enabling  the  owners  and  occupiers  of  houses, 
lands,  and  hereditaments  in  parishes,  hamlets,  liberties, 
precincts,  and  places  within  the  county  of  the  said  city,  to 
extend  the  powers  and  provisions  of  the  said  bill  to  the 
said  parishes,  hamlets,  liberties,  precincts,  and  places,  or  to 
certain  parts  thereof.    And  notice  is  hereby  further  given, 
that  it  is  intended  by  the  said  bill  to  take  powers  for  rais- 

(47)  Application  had  been  made  came  on   for  argvment,    it    was 

to  the  court  to  strike  out  either  the  agreed  that  those  pleas  should  be 

first  or  the  second  and  third  pleas,  put  in  issue  by  the  general  repli- 

on  the  ground  that  the  two  last-  cation  above  pleaded,  and  the  rule 

mentioned  pleas  amounted  to  non  discharged,  the  costs  to  be  costs  in 

assnmpnt.     But,  when  the  rule  the  cause. 
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1842.  ing  money  for  the  purposes  tfaoreof  by  rates  of  the  owners 
and  occupiers  of  houses,  hinds,  and  hereditaments  within- 
the  said  city  and  county.  Dated  this  8th  day  of  November, 
188a'' 

This  notice  was  duly  published  in  the  London  Gaiette 

and  provincial  newspapers,  and  stuck  upon  the  doors  of  the 

several  churches  and  chapels  of  the  parishes  and  places  to 

be  affected  by  the  pnqposed  bill. 

Petition.  In  February,  1889,  a  petition  for  leave  to  bring  in  the 

bill  was  presented  to  the  House  of  Commons ;  and  it  was, 

according  to  the  usual  practice,  referred  to  a  select  com* 

mittee  to  inquire  and  report  whether  or  not  the  promoters 

Bill  pwMd  the    had  Complied  with  the  standing  orders.    The  committee 

having  reported  that  the  standing  orders  had  been  com- 
plied with,  the  bill  was  brought  in,  read  a  first  and  second 
time,  eommitted,  and  ultimately  passed  the  Commons. 
Read  a  flntand      The  bill  was  then  carried  up  to  the  House  of  Lords,  read 
the^Lordl^  and    ^  ^^  ^^^  seooud  time,  and  committed.    In  committee,  it 
committed.        ^„  objected  by  The  Esrl  of  Shaftesbury,  the  chaiimaD, 

that  a  measure  which  affected  so  large  a  body  of  inhabit- 
ants should  be  supported  by  resolutions  passed  by  them 
at  a  public  meeting  convened  by  advertisements  in  the  local 
newspapers.  His  lordship  also  objected  to  the  compulso- 
rily  rating  the  owners  and  occupiers  of  houses  in  tiie  ham- 
lets &c.  mentioned  in  the  notice,  inamnuch  as  such  a  power 
was  not  in  his  opinion  clearly  defined  therein.  The  bill 
was  aeoordingly  ^tmended  by  striking  out  those  parts  of  it 
to  which  his  lordship's  objections  applied.  The  fidlowiiig 
report  was^  made  by  the  committer : — 

"  Die  Jovis,  18  JuUj,  1889. 
Report  of  the         ''The  Ettrl^  of  Shaftcsbury  reported  ftom  the  Lends' 
thlTLor^tt^n  o<nnmittees  appointed  tooonsidw  of  the  bffl  intituled  'An 
the  bill.  n^  f^j.  better  p&^g»  Hghting,  and  improving  the  city  al 

Norwich  and  county  of  the  same  dty/  That  the  committee 
had  met  and  considered  the  said  bill,  and,  in  the  first 
place,  proceeded  to  inquire  how  far  the  standing  orders  of 
the  House  relating  to  biUs  for  the  improvement  of  cities 
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and  towns  had  been  complied  with,  and  had  found  that  1842. 
notices  of  the  bill  had  been  inserted  in  the  county  news- 
papers and  in  the  London  Gazette,  and  had  been  affixed 
on  the  church  doors  of  the  several  parishes  affected  by  the 
bill,  within  the  period  limited  by  the  standing  orders ;  but 
the  committee  found  that  such  notices  did  not  contain  any 
mention  of  the  intention  of  taking  power  for  lighting  and 
improving  certain  parts  of  the  town  of  Norwich  within  the 
county  of  the  city  of  Norwich,  without  the  consent  of  tlie 
owners  and  occupiers  of  such  district,  and  that  powers  for 
that  purpose  were  proposed  to  be  taken  by  the  bill.  The 
committee  further  found  that  powers  for  the  compulsory 
purchase  of  houses  and  lands  were  contained  in  the  bill, 
and  that  no  application  had  been  made  to  the  owners  and 
occupiers  of  such  houses  and  lauds  as  was  required  by  the 
standing  orders.  Under  these  circumstances,  the  commit* 
tee  were  of  opinion  that  it  would  be  necessary  to  strike  out 
of  the  bill  all  the  provisions  contained  therein  for  the  pur* 
pose  of  Lighting  and  improving  the  parts  of  the  town  of 
Norwich,  within  the  county  of  the  city  of  Norwich  without 
the  consent  of  the  owners  and  occupiers  thereof,  and  for 
the  compulsory  purchase  of  houses  and  lands.  Upon  such 
opinion  being  intimated,  certain  petitions  were  presented 
to  the  House,  praying  to  be  heard  by  coonsel  against  the 
bill,  and  against  the  proposed  alterations.  The  committee 
have  therefore  thought  it  right  to  direct  the  bill  to  be  re* 
ported  to  their  Lordships  in  its  present  state,  and  reoom* 
mend  to  their  Lordships  to  refer  the  said  bill  to  the  Stand- 
ing Order  Committee  as  an  opposed  private  bill.'' 

The  bill  was  accordingly  referred  to  the  Standing  Order 
Committee,  who  reported  as  follows : — 

«  Die  Jovis,  25  Julij,  1889. 

''The  Earl  of  Shaftesbury  reported  from  the  Lords'  lUportofthe 
Committees  appointed  to  consider  how  far  the  standing  d^'clnDmittM. 
orders  of  the  House  relating  to  certain  railway  bills  and 
opposed  private  bills  have  been  complied  with  on  such  bills, 

VOL.  IV.  B  B  E 
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1842.  and  to  report  to  the  Houae,  and  to  whom  was  referred  the 
bill  intituled  '  An  act  for  better  paTing,  lighting,  and  im- 
proving the  city  of  Norwich  and  county  of  the  same  dtf  / 
and  to  whom  were  also  referred  the  report  £rom  the  com- 
mittee on  the  Norwich  Improyement  Billj  and  the  petition 
of  B.  J.  Hanreyi  &c.>  &c.,  owners  of  estates  in  the  county 
of  the  city  of  Norwich,  praying  to  be  heard  by  coonsel  in 
support  of  the  said  bill,  with  leave  to  the  petitioners  to  be 
heard  by  their  agents  in  support  thereof;  That  the  com- 
mittee had  met  and  inspected  the  said  bill,  and  had  consi- 
dered the  said  report,  and  also  the  said  petition,  and  had 
inquired  how  far  the  standing  orders  of  this  House  rdat- 
ing  to  matters  required  to  be  done  by  parties  promoting 
bills  for  the  improvement  of  cities  or  towns,  previous  to 
the  second  reading  of  such  bills,  have  been  complied  with 
on  this  bill,  and  had  found  that  notice  of  the  bill  had  been 
inserted  in  the  county  newspapers  and  in  the  London 
Gkizette,  and  had  been  affixed  on  the  church  doors  of  the 
several  parishes  affected  by  the  bill,  within  the  pmod 
limited  by  the  standing  orders :  but  the  committee  found 
that  such  notices  did  not  contain  any  mention  of  the  in- 
tention of  taking  power  for  lighting  and  improving  certain 
parts  of  the  town  of  Norwich  within  the  county  of  the  city 
of  Norwich  without  the  consent  of  the  owners  and  occu- 
piers of  such  district,  and  that  powers  for  that  purpose  were 
proposed  to  be  taken  by  the  present  bill.  The  committee 
further  found  that  powers  for  the  compulsory  purchase  of 
houses  and  lands  are  contained  in  the  bill,  and  that  no 
application  has  been  made  to  the  owners,  lessees,  and 
occupiers  of  such  houses  and  lands  as  were  required  by  the 
standing  orders :  and  the  committee  do  not  recommend  to 
the  House  that  the  standing  orders  should  in  this  case  be 
dispensed  with.'' 

This  report  was  agreed  to  by  the  House,  and  the  bill 
consequently  thrown  out. 
The  following  are  the  standing  orders  with  which  it 
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1842. 


BULMEA 
V. 


was  supposed  the  promoters  of  the  bill  in  question  had 
fisdled  to  comply : — 

No.  1.  '*  That  notices  shall  be  given  in  all  cases  where 
application  is  intended  to  be  made  for  a  bill  included  in  ,   ^,  . 

^'^  1.  Notices  of 

any  of  the  three  classes  above  mentioned ''  (48).  appUcttion. 

No.  2.  ''That  such  notices  shall  be  published  in  three  2.  Notices  to  be 
successive  weeks  in  the  months  of  October  and  November,  ^" 
or  either  of  them ;  and,  in  the  case  of  such  railway  bills  as 
are  included  in  the  second  class,  in  lieu  of  those  months, 
twice  in  the  month  of  February  and  twice  in  the  month  of 
March  immediately  preceding  the  session  of  parliament  in 
which  application  for  the  bill  shall  be  made,  in  the  London, 
Edinbui^h,  or  Dublin  Grasette,  as  the  case  may  be,  and  in 
some  one  and  the  same  newspaper  of  the  county  in  which 
the  city,  town,  or  lands  to  which  such  bill  relates  shall  be 
situate,  or,  if  there  is  no  newspaper  published  therein, 


(48)  «  First  class.  Bills  for  in- 
dosing,  draining,  or  improving 
lands  —  making,  maintaining,  or 
altering  a  cemetery  or  burial  ground 
— 4>ui1ding,  enlarging,  repairing,  or 
maintaining  a  church  or  chapel — 
paving,  lighting f  watehing,  eleans- 
tfl^,  or  improving  cities  or  towns — 
erecting,  improving,  repairing,  main- 
taining, or  regulating  town  halls, 
nuffket  places,  or  markets — constt- 
tating  any  local  court — the  pay- 
ment of  any  stipendiary  magistrate 
or  other  pabHc  officer — ^relating  to 
po<nw  rates  or  the  maintenance  or 
employment  of  the  poor — and  bills 
for  altering  or  amending  any  act 
P<MMd  for  any  of  the  said  purposes, 
exeept  such  bills  as  are  included  in 
the  third  class  of  bills. 

''  Second  dass.  Bills  for  making, 
maintaining,  varying,  extending,  or 
enlaiging  any  bridge,  tumpike- 
Toad,  cut,  canal,  reservoir,  aque- 

E  E 


duct,  waterwork,  navigation,  tunnel, 
archway,  railway,  pier,  port,  har- 
bour, ferry,  and  dock — and  bills 
for  altering  and  amending  any  act 
passed  for  any  of  the  said  purposes, 
except  such  bills  as  are  included  in 
the  third  class  of  bills. 

<<  Third  class.  Bills  relating  to 
county-rates,  gaols,  or  houses  of 
correction,  or  for  confirming,  pro- 
longing the  term  of,  or  transferring 
letters  patent,  or  for  incorporating 
or  giving  any  power  not  authorizing 
any  work  to  any  company,  or  con- 
ferring powers  to  sue  and  be  sued 
—and  bills  to  alter  or  amend  any 
act  passed  for  any  of  the  said  pur- 
poses—  and  bills  to  continue  or 
amend  any  former  act  passed  for 
any  of  the  purposes  included  in  the 
two  preceding  clauses,  where  no 
further  work  than  such  as  was  au- 
thorized by  any  former  act  is  pro- 
posed to  be  made." 

E  2 
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1842. 

BULMEA 

9. 
GiLMAM. 

8.  Intention  to 
levy  or  alter 
tolls  to  be 
stated. 

4.  Application 
to  be  made  to 
owners,  lessees, 
and  occupiers, 
and  lists  made 
of  assents, 
dissents,  and 
neuters. 


Notices  to  be 
affixed  on 
church  doors. 


then  in  the  newspaper  of  some  county  adjoining  or  near 
thereto.'' 

No.  3.  ''  Thatj  if  it  be  the  intention  of  the  parties  apply- 
ing for  a  bill  to  levy  any  tolls,  rates,  or  dntiea,  or  to  alter 
any  existing  tolls,  rates,  or  duties,  the  notices  shall  spedfy 
such  intention." 

No.  4.  ''  That,  on  or  before  the  Slst  day  of  December 
immediately  preceding  the  application  for  a  bill  by  which 
any  lands  or  houses  are  intended  to  be  taken,  or  an  exten- 
sion of  time  granted  by  any  former  act  for  that  purpose  is 
sought  for,  application  in  writing  (and  in  cases  of  bills 
included  in  the  second  cUiss,  in  the  form  (49)  set  forth  in 
the  appendix,  marked  A.)  be  made  to  the  owners  or  re- 
puted owners,  lessees  or  reputed  lessees,  and  oocnpien, 
either  by  delivering  the  same  personally,  or  by  leaving  tbe 
same  at  their  usual  place  of  abode,  or,  in  their  absence 
from  the  United  Kingdom,  with  their  agents  respectivdy ; 
and  that  separate  lists  be  made  of  such  owners,  lessees, 
and  occupiers,  distinguishing  which  of  them  have  assented, 
dissented,  or  are  neuter  in  respect  thereto.'' 

''That  notices  shall  also  be  affixed  to  the  outer  church 
doors  of  every  parish  to  which  they  [i.  e.  bills  of  the  first 
dass]  specially  relate,  for  three  successive  Sundays  in  tiie 
said  months  of  October  and  November,  or  either  of 
them."  (50) 

The  clause  of  the  bill  that  was  relied  on  as  giving  the 


(49)  The  fonn  of  notice  given 
in  the  appendix,  here  referred  to, 
■tatei,  aroongit  other  thinge,  "  that 
the  property  mentioned  in  the  an- 
nexed echedule,  or  lome  part  there- 
of, in  which  we  underitand  yon  are 
Intereited  as  therein  stated,  wiU  he 
required  for  the  purposes  of  the 
said  undertaking,  according  to  the 
line  as  at  present  laid  out,  or  may 
be  required  to  he  taken,  under  the 


usual  powers  of  devialsoo  to  the 

extent  of yards  on  eidicr  mk 

of  the  said  line,  which  w3I  be 
applied  for  in  the  said  act,  and  viil 
be  passed  through  in  the  manocr 
mentioned  in  such  schedule." 

(50)  See  Lake  t.  King,  1  Wuhl 
Saund.  133,  where  it  is  said^tfiat, 
"  of  the  order  of  proceediiy  of 
padiament  and  their  cooimitlm 
the  court  will  lake  judicial  notice." 
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commissioners  power  to  take  lands^  and  so  bringing  the         1842. 
bill  within  the  standing  orders  (more  especially  the  4th)       Buwm 
above  referred  to,  was  the  86th,  which  was  as  follows : —         ^   •• 

'  GiLMAN. 

''And  be  it  further  enacted,  that,  for  the  purpose  of  3  g^,  q^^^ 
making  the  narrow  parts  of  the  squares,  crescents,  ter-  miwjoneri  miy 

^  *^  ^  '  '  purchase  boiiMi^ 

races,  roads,  streets,  lanes,  ways,  passages,  and  places,  &c.,  for  widco- 
safe  and  commodious  for  carriages  and  passengers,  and  for 
opening  proper  communications  between  any  of  the  said 
squares,  crescents,  terraces,  roads,  streets,  lanes,  ways, 
passages,  and  places,  or  any  of  them,  and  for  stopping  up 
unnecessary  communications  between  any  of  the  said 
squares,  crescents,  terraces,  roads,  streets,  lanes,  ways, 
passages^  places,  or  any  of  them,  and  for  altering  or 
widening  any  road  or  roads  within  the  said  city,  or  within 
such  parts  of  the  said  county  of  the  said  city  as  shall  for 
the  time  being  be  under  the  government  and  management 
of  the  said  commissioners,  for  the  purpose  of  paving  and 
otherwise  improving  the  same  as  aforesaid,  or  for  alter- 
ing, widening,  and  improving  the  present  communications 
between  the  said  squares,  crescents,  terraces,  roads,  streets, 
lanes,  ways,  passages,  and  places,  or  any  of  them,  and  for 
otherwise  improving  the  said  city,  and  the  aforesaid  parts 
of  the  said  county,  it  shall  be  lawful  for  the  commissioners 
to  treat  and  agree  with  such  person  or  persons,  or  body  (ht 
bodies  politic  or  corporate,  spiritual  or  lay,  respectively,  as 
shall  be  or  be  deemed  to  be  owner  or  owners  of  or  inter- 
ested in  any  houses,  buildings,  erections,  projections, 
encroachments,  lands,  tenements,  or  hereditaments  within 
the  said  city  and  the  aforesaid  parts  of  the  said  county,  as 
they  the  said  commissioners  shall  think  right  and  proper 
to  be  taken  or  used  for  the  purpose  of  making  such 
improvement,  for  the  absolute  purchase  thereof  respec- 
tively, or  for  any  damage  to  be  sustained  by  the  proprie- 
tors thereof  in  effecting  such  improvement :  Provided 
always  that  nothing  in  this  act  contained  shall  authorize 
and  impower  the  said  commissioners  to  take  or  use  any 
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house,  buildmg,  land,  tenoDQent,  or  hereditameiit,  wxthoat 
having  pievioiuly  obtained  the  consent  of  the  ovncr  or 
proprietor  thereoH*' 

The  biU  also  contamed  danaes  for  aaoertainmg  the  aoDOinit 
of  pnrchaae  monqr  or  oompenaation  by  the  Yerdict  of  a 
jury  in  case  the  commiaaioners  and  the  owners  ahomld  be 
nnable  to  agree ;  and  ahw  enabling  the  coniiniaBoiien  to 
levy  rates  on  the  inhabitants  of  the  new  district. 

The  sum  sought  to  be  reooyered  in  this  acticm  was 
54S/.  Or.  7d.,  the  balance  (after  credit  giyen  for  oertam 
payments  on  account)  of  costs  out  of  pocket,  which  it  had 
been  agreed  should  alone  be  charged  in  the  event  of  the 
bill  not  passing.  The  bill  had  been  taxed  by  the  paroper 
taring  officer  of  the  House,  and  the  Speaker's  certificate 
obtained  pursuant  to  the  statute  6  Geo.  4,  c  123,  a.  1  (51). 


(51)  Wkich  enadi,  <*dial,  if 
any  petitioaer  or  petitioneTi  for  a 
private  bill  brought  into  the  Com- 
mons House  of  Parliament,  or  the 
agent  or  agents  of  any  such  peti- 
tioner or  petitioneiB,  shall  make 
application  to  the  S^fieaker  of  the 
House  of  Commons,  complaining  of 
the  amount  of  the  costs  and  ex- 
penses chaiged  by  any  parliamcn- 
taiy  agent  or  solicitor,  or  other  per- 
son employed  in  soliciting  any  such 
private  lull,  or  in  procuring  the 
same,  or  in  complying  with  the 
standing  orden  relative  thereto^  on 
behalf  of  any  such  petitioner ;  or, 
if  any  parliamentaiy  agent  or  sdi- 
citor,  or  other  person  employed  in 
soliciting  any  such  private  bill,  or 
in  preparing  the  same,  or  in  com- 
plying with  the  standing  orders 
relative  thereto^  shall  make  appli- 
cation to  the  Speaker,  complaining 
tiiat  he  b  aggrieved  by  the  non- 
payment of  the  costs  and  ejipenses 


chaiged  by  him  in  Rspeet  of  nay 
snch  private  biO,  it  shall  he  Inwlal 
for  the  Speaker,  upon  receiving  any 
such  application,  and  the  Speaker 
is  hereby  anthoriaed  and 
to  direct  that  soch  eosia 
penses,  so  far  as  the  same  sUI 
relate  to  the  House  of  Commons, 
shall  be  taxed  by  such  person  or 
persons  as  the  Speaker  shaD  Aiak 
proper  to  appoint ;  and  it  sihall  be 
lawful  for  any  person  or  persons  so 
appointed  for  the  taxing  of  sack 
costs  and  expenses,  and  he  aand 
they  is  and  are  hereby  inqiMied  to 
tax  the  same,  and  to  report  to  Ak 
Speaker  the  amoont  of  socift  costs 
and  expenses  which  sndi  person  or 
prnons  shall  think  fit  to  be  allowed 
npon  and  after  such  taxation ;  and 
the  Speaker  shaU,  upon  application, 
deliver  to  the  person  ^or  persons 
concerned  therein  and  requiring  die 
same,  a  certificato,  signed  by  him- 
self expressing  the  amount  of  the 
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On  the  part  of  the  defendants  it  was  contended  that  the 
phiintiflfs  were  not  entitled  to  recover^  inasmuch  as  they 
had  been  guilty  of  gross  negligence  in  omitting  to  comply 
with  the  standing  orders,  and  their  services  had  in  con- 
sequence been  wholly  fruitless :  and  reference  was  made  to 
the  case  oi Huntley  y.  Bulwer,  8  Scott,  825, 6New  Cases,  111, 
where  the  plainti£P,  an  attorney,  employed  to  prosecute  an 
appeal  against  an  order  for  the  removal  of  a  pauper,  hav- 
ing permitted  the  next  sessions  to  pass  without  causing 
the  appeal  to  be  entered  and  respited,  and  failed  to  comply 
with  the  directions  of  the  81st  section  of  the  4  &  5  Will.  4, 
c.  76,  as  to  the  notice  and  statement  of  the  grounds  of 
appeal,  and  the  justices  at  a  subsequent  sessions  having  in 
consequence  refused  to  entertain  the  appeal — this  court 
held  that  the  attorney  could  not  maintain  an  action  for  his 
costs. 

For  the  plaintiffs  it  was  insisted  that  the  standing  orders 


1842. 


ooftts  and  expenses  allowed  in  and 
by  such  report;  and  it  shall  be 
lawful  for  the  person  or  persons  so 
appointed  to  tax  such  costs  and 
expenses,  and  he  and  they  Is  and 
are  hereby  auihorixed  respectively, 
to  demand  and  receive  for  such  tax- 
ation and  report  such  fees  as  shall 
be  from  time  to  time  fixed  by  any 
resolution  of  the  House  of  Com- 
mons, and  for  that  purpose  to 
charge  the  amount  of  such  fees  at 
the  foot  of  such  report,  either 
against  the  party  applying  for  such 
taxation,  or  against  any  party  com- 
plained of,  or  in  such  proportions 
against  each  of  such  parties  as  such 
person  or  persons  so  taxing  such 
costs  may  think  fit ;  and  such  eei^ 
tificate,  so  signed  by  the  Speaker, 
shall  be  conclusive  evidence  of  all 
demands  therein  certified,  and  the 
party  claiming  under  the  same  shall 
(upon  receiving  the  amount  so  cer- 
tified) give  a  receipt  at  the  foot  of 


such  certificate,  and  such  receipt 
shall  be  sufficient  discharge  for 
such  costs  and  expenses." 

And  the  2nd  section  enacts, 
"that,  if  any  petitioner,  agent,  or 
other  person  liable  to  the  payment 
of  such  costs  and  expenses,  shall 
refuse  to  pay  the  amount  so  certified 
by  the  Speaker  in  any  action  which 
shall  be  commenced  for  the  reco- 
very of  such  costs  and  expenses, 
such  certificate  so  signed  by  the 
Speaker  as  aforesaid  shall  have  the 
force  and  effect  of  a  warrant  to  con- 
fess judgment,  and  the  court  in 
which  such  action  shall  be  com- 
menced, shall,  upon  motion  and 
production  of  such  certificate,  order 
judgment  to  be  entered  up  for 
the  sum  specified  in  such  certifi- 
cate, in  like  manner  as  if  the  de- 
fendant or  defendants  in  any  such 
action  had  signed  a  warrant  to  con- 
fess judgment  in  such  action  to 
that  amount." 
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1842.  had  (notwithstandiiig  the  committee's  report  to  the  con^ 
trary)  been  in  all  respects  duly  complied  with;  for  that^  as 
the  bill  contained  no  provision  empowering  the  commissionen 

Samming  up.      '^  '^*^  specific  houses  Or  lands,  there  were  no  persons  to 

whom  application  conld  be  made  for  their  assent  to  or  dis- 
sent from  the  proposed  measure. 

The  Lord  Chief  Justice — after  reading  the  report  of  the 
Standing  Order  Committee^  ante^  p.  785^  and  the  order 
No.  4,  ante,  p.  788 — said :  It  is  obvious,  that,  wherever 
any  specific  lands  or  houses  are  intended  to  be  taken,  this 
standing  order  will  apply,  as  well  to  bills  included  in 
the  first  class  as  to  those  included  in  the  second  class :  and 
therefore,  when  it  is  known  that  particular  lands  or  houses 
will  be  re(Q[uired,  application  can  be  made  to  the  owners, 
lessees,  and'bccupiers  for  their  assent ;  and  an  omission  so 
to  apply  would  be  a  culpable  disregard  of  the  standing 
orders,  which  would  amount  to  gross  negligence.  But 
this  bill  does  not  contemplate  the  taking  of  any  spedfie 
lands:  and  I  entertain  considerable  doubt  whether  the 
standing  order  is  i^plicable  to  such  a  case.  Were  the 
promoters  of  the  bill  to  make  application  to  every  propri- 
etor or  occupier  whose  land  might  by  possibility  be  at  any 

'"  distance  of  time  required  for  the  purposes  of  the  act? 

[His  lordship  read  the  86th  section,  and  proceeded:] 
There  is  no  intimation  here  of  any  intention  to  take  any 
compulsory  power:  there  must  in  this  respect  be  some 
mistake  in  the  report.  At  all  events,  I  cannot  help  think- 
ing that  there  is  too  much  ground  for  doubt,  to  charge  the 
plaintiffs  with  gross  negligence.  Then,  with  respect  to  the 
other  groimd  of  objection  taken  by  the  committee — ^that 
the  notice  did  not  contain  any  mention  of  the  intention  of 
taking  powers  for  lighting  and  improving  certain  parts  of 
the  town  of  Norwich  within  the  county  of  the  city  of  Nor- 
wich, without  the  consent  of  the  owners  and  occupiers  of 
such  district,  and  that  powers  for  that  purpose  were  pro- 
posed to  be  taken  by  the  bill.  What  is  virtually  meant  by 
that,  as  it  seems  to  mc,  is,  that  there  has  been  no  notice  of 
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an  intentiou  to  insert  in  the  bill  compulsory  clauses  as  to        1842. 
the  levying  of  rates  upon  the  inhabitants  of  the  extended       b"^""' 
district  nrhich  the  bill  was  to  over-ride.    The  objection  9. 

must,  I  think,  be  considered  as  if  this  were  substantially  a 
new  bill.  The  standing  orders  give  no  particular  form  of 
notice.  The  question  therefore  is,  whether  the  notice  that 
was  given  is  to  a  fair  and  reasonable  intent  a  compliance 
with  the  standing  order.  [His  lordship  read  the  notice — 
ante,  p.  783].  The  point  for  your  consideration  on  this 
part  of  the  case,  is,  whether,  reading  this  notice,  you  would 
understand  it  as  conveying  an  intimation  of  intention  to 
take  power  to  levy  rates  upon  the  inhabitants  of  the  new 
district.  And  his  lordship  left  it  to  the  jury,  upon  the 
whole  facts  proved  before  them,  to  say  whether  or  not  the 
defence  of  gross  negligence  in  the  conduct  of  the  business 
in  respect  of  which  the  action  was  brought,  had  been  made 
ont  to  their  satisfaction. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the 
amount  of  the  balance  claimed. 

Channell,  Serjeant,  in  Hilary  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Bompas,  Serjeant  {S.  Martin  and  Addison  were  .with 
him),  now  shewed  cause. — It  not  being  within  the  con- 
templation of  the  bill  to  take  any  specific  lands  or  houses, 
the  standing  order  No.  4.  clearly  was  not  applicable.  There 
was  no  person  to  whom  notice  could  be  given  or  who  could 
be  required  to  assent.  If  the  argument  on  the  part  of  the 
defendants  be  correct,  it  would  be  necessary  to  make  ap- 
plication to,  and  to  schedule  every  owner,  lessee,  and  oc- 
cupier within  the  county  of  the  city  to  which  the  new 
provisions  were  to  extend. 

Ckannell,  Serjeant,  in  support  of  the  rule. — The  objec- 
tion to  the  direction  of  his  lordship  relates  only  to  the 
4th  section  of  the  standing  orders.    The  question  raised  at 
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1842.        ^^^  ^^^  ^  ^  ^^^  8^  section  was  properly  left  to  the  jniy, 
and  is  finally  disposed  of  by  their  verdict :  but  that  whidi 
related  to  the  alleged  non-oompliance  with  the  4th  sectioii, 
went  to  the  jnry  so  fettered  with  the  strong  and  (as  it  is 
conceived)  erroneous  opinion  of  his  lordship,  that  the^  can- 
not be  supposed  to  have  exercised  their  discretion  upon  it 
One  of  the  objects  of  the  bill  being  to  give  the  commis- 
sioners compulsory  powers  over  a  district  to  which  the 
former  act  did  not  extend.    The  bill  proposes  to  take,  not 
any  specific  lands,  but  any  lands  within  the  new  district 
not  protected  by  the  proviso  at  the  end  of  section  86.  The 
plaintiffs  were  bound  to  bring  to  the  task  they  had  under- 
taken a  fair  and  reasonable  amount  of  skill :  and  this  they 
cannot  be  said  to  have  done,  seeing  that  the  language  of 
the  standing  orders  is  express,  that,  in  the  case  of  bills  of 
the  description  of  the  bill  in  question,  certain  prelimi- 
naries shall  be  observed.     \Er8kine,  J. — ^What  were  the 
owners  and  occupiers  to  be  required  to  assent  to  or  dissent 
from  ?]    The  general  power  given  by  s.  86.    {Ersktne,  J. — 
The  Lord  Chief  Justice  in  his  summing  up  does  not  seem 
to  have  rvled  the  point  against  you :  he  merely  says  that 
he  thinks  there  is  too  much  ground  for  doubt  to  charge 
the  plaintiffs  with  gross  negligence.]     His  lordship  ex- 
pressed so  strong  and  decided  an  opinion  as  to  leave  in 
effect  nothing  for  the  jury  to  consider. 

CoLTMAN,  J. — ^No  doubt  the  case  was  presented  by  the 
Lord  Chief  Justice  to  the  jury  accompanied  with  a  stnmg 
intimation  of  opinion ;  but  this  was  no  more  than  his  lord- 
ship was  called  upon  and  bound  to  give :  and,  if  the  canae 
were  to  be  tried  again,  the  same  observations  would  un- 
questionably be  repeated.  I  think  there  is  still  so  much 
doubt,  that,  even  assuming  that  there  has  been  a  mistake, 
it  is  not  such  as  to  render  the  plaintifib  obnoxious  to  the 
charge  of  gross  negligence. 

Ersktne,  J. — I  am  of  the  same  opinion.    The  Lord 
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Chief  Justice  was  bound  to  tell  the  jury  what  was  his  1842. 
opinion  as  to  the  application  of  the  standing  order  to  this 
bilL  He  thought  the  matter  extremely  doubtful,  and 
therefore  he  told  them  it  was  too  doubtfiil  a  point  upon 
which  to  charge  the  plaintifiPs  with  gross  negligence.  It 
is  not  necessary  for  ua  to  say  whether  or  not  the  standing 
order  referred  to  did  properly  apply  to  this  case:  it  is 
enough  to  adopt  the  words  of  his  lordship,  and  to  say,  as 
he  said  at  the  trial,  that  the  matter  is  too  doubtful  to  jus- 
tify a  verdict  charging  the  plaintifiPs  with  having  been 
guilty  of  gross  negligence.  Indeed,  if  the  jury  had  found 
the  other  way,  I  am  of  opinion  that  the  cause  would  have 
been  sent  down  to  a  new  trial  as  for  a  verdict  against 
evidence. 

Crssswell,  J. — I  am  of  the  same  opinion.  There  are 
two  descriptions  of  negligence  which  may  deprive  an  at- 
torney of  the  right  to  maintain  an  action  for  his  costs,  viz. 
n^ligence  in  fact,  and  that  which  may  be  termed  negli- 
gence in  law.  The  law  considers  the  absence  of  a  fair  and 
reasonable  degree  of  skill  as  amoimting  to  gross  negU- 
genoe.  But  no  such  complaint  can  be  made  where  the 
point  is  one  upon  which  persons  of  competent  skill  may 
fairly  entertain  doubt.  The  Lord  Chief  Justice  was  bound 
to  tell  the  jury  whether  in  his  opinion  the  construction  of 
the  standing  orders  was  dear  and  unembarrassed,  or  whe- 
ther it  was  so  doubtful  that  a  misapprehension  of  it  would 
not  render  the  plaintifiPs  liable  to  a  charge  of  negligence 
and  unskilfulness.  It  is  not  necessary  to  go  so  Ceut  as  to 
say  that  the  committee  of  the  House  of  Lords  came  to  an 
erroneous  conclusion  on  the  point:  it  is  enough  to  say 
that  I  participate  in  all  the  doubts  expressed  by  the  Lord 
Chief  Justice  at  the  trial. 

TiNDAL,  C.  J.,  gave  no  opinicm. 

Rule  discharged. 
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1842. 
fVednudayf 

Clakidob  V.  M'Kenbib. 

Payment  of  X  HIS  was  an  action  of  trespass  for  breaking  and  entering 

imex^^^^^"  the  dwelling-honse  of  the  plaintiflP,  and  canying  away  and 

oST^"  WmV  conyerting  certain  goods  of  the  plaintiff.    The  declaration 

to  be  landlord,  contained  two  counts — the  first,  for  a  trespass  aDeged  to 

dude  the  te-  havc  been  committed  on  the  2nd  Jnly,  1840 — the  second, 

terwa^s'th^w.  ^^'  ^  trespass  alleged  to  have  beeii  committed  on  the  3rd 

ing  that  the  October  in  the  same  year. 

party  claiming 

had  no  title,  Plea,  not  guilty,  "  by  statute''  [11  Geo.  2,  c.  19,  s.  21.] 

payment  or^  ^®  causc  was  tried  bcforc  T^dal,  C.  J.,  and  a  special 

w*mcm  WM  J"^'  *^  *®  sittings  at  Westminster  after  last  Michaelmaa 
induced  by  Term.  The  facts  were  as  follow: — ^The  trespasses  com- 
tion  or  made  plained  of  in  the  declaration  were  committed  under  ooloar 
^th^e  tenant  ^  of  two  sevcral  distrcsscs  for  rent  claimed  to  be  dne  fitnn 
"®*  |'*''«'**|^f*"  the  plaintiff  to  the  defendant  in  respect  of  certain  premises 
into  posscMion  Situate  in  High  Street,  St.  Maiy-Ie-bone — ^the  first  being 
ant.  for  35/.,  a  year's  rent  alleged  to  have  become  due  at  ICd- 

summer,  1840 — ^the  second,  for  8/.  15^.,  a  quarter's  rent 
alleged  to  have  become  due  at  Michaelmas,  1840.    These 
several  sums  were  paid  under  protest. 
Ground  land-         Ou  the  part  of  the  plaintiff,  a  great  deal  of  docnmentaiy 

and  other  evidence  was  produced,  whence  it  appeared,  tha^ 
Buiiding-ieaw  OU  the  18th  July,  1740,  John  Vemey,  Robert  Harley,  and 
18,  Tm'   "  ^  James  West,  as  trustees  for  the  then  Earl  and  Countess  of 

Oxford  and  Mortimer,  and  the  Earl  and  Countess,  demised 
to  6ne  John  Payne,  a  piece  of  ground  (comprising  the  pre* 
mises  in  question),  for  the  term  of  ninety- nine  years  com- 
mencing at  Lady-Day  (old  style — 6th  April),  1740,  at  the 
yearly  rent  of  6/. ;  and  that  his  Grace,  the  present  Duke 
of  Portland,  was  entitled  to  the  inversion. 

On  the  part  of  the  defendant,  it  was  objected  that  this 
evidence  of  the  title  of  the  Duke  of  Portland  was  wholly 
irrelevant,  and  calculated  only  to  mislead  the  jury  and  to 
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dktract  their  attention  from  tliat  which  waa  the  real         1842. 
question  at  issue  between  these  parties;  and  that^  if  the      claridob 
Duke  had  the  title  suggested,  the  proper  and  the  only     m'Kenzie. 
course  for  him  to  pursue,  was,  to  bring  an  action  of  eject- 
ment, in  which  that  title  might  be  conveniently  and  fifidrly 
contested.    The  objection,  however,  was  overruled  and  the 
evidence  received*    The  Duke's  title  was  not  denied. 

Payne  mortgaged  the  premises  granted  to  him  by  the 
lease  of  the  18th  July,  1740,  to  one  John  Hatch,  and 
died,  having  by  his  will  bequeathed  his  interest  therein 
to  his  daughter  Jane  Saunders,  whom  he  appointed  his 
executrix.  On  the  23rd  June,  1762,  Mrs.  Saunders  and  June,  23, 
the  widow  and  legal  representative  of  Hatch,  the  mort-  leue  to  Pitts.' 
gagee,  underleased  a  portion  (comprising  the  site  of  the 
house  now  in  question)  of  the  premises  demised  to  Payne 
by  the  lease  of  the  18th  July,  1740,  to  one  Thomas 
Pitts,  for  the  term  of  seventy-six  years  from  Midsummer 
Day  (new  style)  1762,  at  the  yearly  rent  of  4/.  Hatch's 
mortgage  was  afterwards  paid  off  by  Mrs.  Saunders,  to 
whom  the  premises  were  re-conveyed  by  assignment  of  the 
26th  February,  1778;  and  she  by  her  will,  dated  the  8th 
February,  1778,  bequeathed  this  property  to  her  sister 
Sarah,  the  wife  of  fiobert  Nisbet,  fcnr  life,  then  to  her  hus- 
band, for  life,  if  he  survived  her,  and,  after  the  death  of 
the  survivor,  to  Charlotte  Scott,  widow,  daughter  of  Robert 
and  Sarah  Nisbet,  absolutely;  and  she  appointed  Mrs. 
Nisbet  her  executrix.  Mrs.  Scott  aftervrards  married  one 
George  Abraham.  Mrs.  Nisbet  (who  survived  her  hus- 
band) and  Abraham  and  his  wife,  by  indenture  of  the 
28th  November,  1789,  mortgaged  to  one  Edmund  Woods 
''  all  the  premises  comprised  in  the  lease  of  the  18th  July, 
1740,  from  Vemey  and  others  to  Payne,  except  that  part 
demieed  to  PUte  by  the  indenture  of  the  2Srd  June,  1762. 
Abraham  died  in  the  lifetime  of  Mrs.  Nisbet,  and  his 
widow  afterwards  married  one  Billing.  The  premises  com- 
prised in  the  mortgage  to  Woods  were  afterwards,  viz.  on 
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1842.        the  26tb  Febnuuryj  1800,  anigiied  by  the  parties  who  le- 
Claaidoi     pi^sented  the  nuMtgagee^  together  with  Mr.  and  Mn.  Bil- 
V.  ling^  to  Mr.  Sampson  Hanbiiry^  the  brewer;  and  in  ISIS^ 

Billing  having  become  bankrupt,  his  assignees  sold  and 
assigned  to  Mr.  Hanbmy  that  portion  of  the  prenuMt 
comprised  in  the  underlease  to  Pitts  for  the  whole  term 
granted  by  the  lease  to  Payne:  so  that  Mr.  Hanbmy  be- 
came entitled  to  the  whole  of  the  premises  comprised  in 
the  original  lease  of  the  18th  Jnly,  1740,  subject  to  the 
interest  carved  out  to  Pitts  by  the  underlease  of  tibe  23rd 
June,  1762. 
Tide  of  de.  On  the  2nd  March,  1810,  one  Daniel  M'Keniie,  the 

'  father  of  the  defendant  (to  whom  the  term  granted  to  Pitts 
by  the  lease  of  the  28rd  June,  1762,  from  Jane  Saunders 
and  Mrs.  Hatch,  had  come  by  assignment),  entered  into 
the  following  agreement  with  one  Edward  Tilbury : — 
Agreement  of        ''  Memorandum  of  an  agreement  made  this  2nd  Marcb, 
M'Keniieand'  1810,  between  Daniel  M'Kenzie  and  Edward  l^ury. 
Tilbury.  wituesseth,  that,  for  and  in  consideration  of  the  som  of 

50/.  to  be  paid  to  him  the  said  Daniel  M'Kensie,  he  doth 
hereby  agree  to  grant  unto  the  said  Edward  Tilbury  alesie 
of  certain  premises  situate  in  High  Street,  in  the  parish  of 
St.  Mary-le-bone  and  county  of  Middlesex,  and  now  in  the 
tenure  or  occupation  of  Mr.  Bichard  Crundale,/ir  tkefiJl 
term  now  to  came  and  unexpired  of  the  original  lea$e  nam  » 
hiepostemon  (subject  only  to  such  covenants  on  the  pirt 
of  the  lessee  as  axe  therein  contained),  at  the  yearly  rent 
or  sum  of  28/.,  to  commence  at  Lady-Day  next:  lOL  to  be 
paid  as  deposit  on  signing  this  agreement,  and  the  re* 
mainder  (40^)  on  executing  the  lease  hereby  intended  to 
be  granted;  the  expense  of  which  is  to  be  paid  equally  I7 
the  parties  hereto.^' 
Aisignment  Pursuant  to  this  agreement  a  lease  was  afterwardii  ™> 

to  mJy?'**  o^  *^e  26th  March,  1810,  granted  by  Daniel  M'Kcniic  to 

March  s6th,      Tilbury,  of  the  premises  demised  by  the  lease  to  Pitts»  fiir 

_ 

twenty-eight  years  and  a  quarter  from  the  2Sth  Marco, 
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1810;  which  lease  would  consequently  expire  on  the  same        1842. 
dmf  thai  the  lease  to  Pitts  expired.    The  rent  reserved  by     claridob 
this  lease  (2SL  per  annum)  was  paid  to  Daniel  M'Kenzie  v* 

during  his  lifetime^  and,  after  his  decease,  to  his  widow, 
and  then  to  the  defendant,  his  daughter,  down  to  Mid- 
summer, 1838. 

About  the  year  1814,  the  plaintiff  became  tenant  to  Plaintiff  enter - 
Tilbury  of  the  premises  now  in  question  (being  part  of  Tilbury. 
those  assigned  to  him  by  Daniel  M'Kenzie),  at  the  yearly 
rent  of  42/.    After  the  eiqpiration  of  Tilbury's  term,  viz.  Payment  of 
£rom  Midsummer,  1888,  down  to  Lady-Day,  1889,  the  ^i^ 
rent  was  demanded  of  the  plaintiff  by,  and  paid  by  him  to, 
the  defendant,  without  objection. 

Shortly  after  Midsummer,  1889,  the  drfendant  claimed  Action  of  re- 
from  the  plamtiff  a  quarter's  rent,  and,  on  his  refusal  to  pay  ^  ^^'"' 
it,  distrained.    The  plaintiff  replevied,  and  was  ultimately 
nonsuited,  and  paid  the  rent  and  costs  of  the  action  (52). 
Subsequently  the  two  distresses  in  respect  of  which  this 
action  was  brought  were  levied,  as  before  stated. 

A  witness  named  Bichards,  who  was  called  on  the  part  Evidence  of 
from  the  defendant,  stated,  that,  about  three  weeks  or  a 
month  after  Midsummer,  1838,  he  was  at  the  shop  of  the  de- 
fendant, in  Brokers'  Alley,  Dmry  Lane,  when  the  plaintiff 
came  in,  and,  addressing  himself  to  the  defendant,  said — 
"  I  have  made  up  my  mind  about  taking  the  house  No.  61, 
High  Street,  Mary-le-bone,  at  B&L  a  year;  although  I 
used  to  pay  Mr.  Tilbury  42/. ; "  and  that  it  was  on  that 
occasion  agreed  between  them  that  the  plaintiff  should 
become  tenant  from  year  to  year  to  the  defendant  at  the 
rent  mentioned. 

For  the  defendant  it  was  submitted,  that  the  plaintiff  Arg:uinent  for 
:,  with  fuU  knowledge  of  her  alleged  want  of  title. 


(52)  The  nonsuit  proceeded  on  1810,  l>etween  Daniel  M'Kenzie, 

the  ground  of  the  plaintiff's  being  the  father  of  die  defendant,  and 

unprepared  at  the  trial  to  prove  Tilbury,  inasmuch  as  it  was  not 

the  agreement  of  the  2nd  March,  then  stamped. 
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paid  rent  to  the  defendant  since  the  expiration  of  Tiibii: 
term^  having  submitted  to  the  nonsuit  in  the  actioi: 
replevin  brought  by  him  in  respect  of  the  distress  for 
quarter's  rent  claimed  by  the  defendant  at  Midsum 
1839^  instead  of  applying  to  the  courts  as  he  might  • 
done^  for  a  new  trial,   and  having  entered  into  an 
jpre«9  agreement  to  become  tenant  to  her,  it  was  not  to. 
tent  to  him  afterwards  to  turn  round  and  deny  her  titiw. 
set  up  that  of  the  Duke  of  Portland  as  superior  Ian. 
and  that,  at  all  events,  trespass  was  not  the  form  of 
in  which  such  title  ought  to  be  permitted  to  be  put  iu 
On  the  part  of  the  plaintiff  it  was  insisted,  that^  t 
true  it  was  that  the  plaintiff,  having  paid  rent  t 
would,  had  he  been  originally  let  into  possession  of  t 
mises  in  question  under  Miss  M'Kenzie,  have  been  e& 
firom  contesting  her  title,  otherwise  than  by  shewiL 
be  gone  by  effluxion  of  time  or  the  like ;  yet,  that,  im 
as  he  did  not  originally  derive  his  possession  und< 
that  rule  of  law  did  not  apply,  and  it  was  competent 
notwithstanding  he  might  even  have  entered  into 
press  contract  of  tenanqr  with  her,  to  shew  th. 
attornment  he  might  have  made  to  her  was  indn 
misrepresentation  or  made  under  mistake :  and  the 
Fenner  v.  DfUock,  9  Moore,  38,  2  Bing.  10,  was  cii 
The  Lord  Chief  Justice  told  the  jury,  that,  up 
nnoontradicted  evidence  offered  on  the  part  of  the  p* 
the  premises  clearly  belonged  to  the  Duke  of  Portisa 
the  expiration  of  the  lease  to  Payne  of  the  18th  Svif, 
vis.  the  6th  April,  1839,  and  that  the  main  quest! 
whether  or  not  the  plaintiff,  under  the  peculiar  # 
atanoes  of  the  caae,  was  in  a  condition  to  oppil 
luidonbted  title  of  his  Grace  to  the  spurious  title       - 
defendant;  that  the  general  rule  of  law  was  that  %    '-* 
i«  estopped  firom  denying  the  title  of  the  landloif 
whom  he  has  been  let  into  possession  or  whose  title 
'^^'ogniaed  and  acknowledged;   that,  if  the  jaiy  f 
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opinion  tliat  the  plaintiff  hnd^  after  the  determination  of  1842. 
the  title  under  which  Tilbury  held  the  premises^  remained  CLAmiDOB 
in  possession  under  a  new  contract  of  tenancy  entered  into  ^  ^' 
with  the  defendant  with  full  knowledge  of  all  the  circum- 
stances^ and  in  the  absence  of  mistake  on  his  part  or  of  mis- 
representation or  wilful  suppression  of  facts  on  hers — mak- 
ing his  election  between  two  riyal  and  conflicting  claims — 
the  plaintiff  would  be  estopped  from  denying  the  title  under 
which  he  so  elected  to  holdj  and  they  must  find  for  the 
defendant :  but  that^  if,  on  the  other  hand^  they  were  not 
satisfied  that  there  was  this  new  taking,  or  any  intentional 
acknowledgment  by  the  plaintiff  of  a  holding  under  the 
defendant,  the  plaintiff  was  at  liberty  to  shew  the  true 
state  of  the  case,  and  their  verdict  must  be  for  the  plaintiff: 
and,  finally,  his  lordship  left  two  questions  to  the  jury — 
first,  whether,  at  the  respective  times  of  the  distresses 
complained  of,  the  plaintiff  was  in  possession  of  the  pre* 
mises  as  tenant  to  the  defendant  under  a  new  contract — 
secondly,  whether,  assuming  that  such  new  contract  had 
been  entered  into,  the  plaintiff  was  induced  to  enter  into 
it  by  the  misrepresentation  of  the  defendant  or  by  nustake 
oa  his  own  part. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
47/.  19«.,  being  the  amount  of  the  rent  paid  under  the  two 
distresses,  and  the  expenses  thereof. 

Shee^  Serjeant,  in  Hilary  Term  last,  moved  for  a  new 
trial,  on  the  grounds  that  the  evidence  touching  the  title  of 
the  Duke  of  Portland  was  irrelevant,  and  improperly  re- 
ceived, and  that  the  verdict  was  against  the  weight  of  evi- 
dence and  contrary  to  the  direction  of  the  Lord  Chief 
Justice. — ^^e  learned  Serjeant  repeated  the  arguments 
that  were  urged  by  him  at  the  trial,  and  referred  to  the 
language  of  Bayley,  J.,  in  Cornish  v.  Searett,  8  B.  &  C.  471, 
1  M.  &  B.  708,  where  that  learned  judge  observed:  '^It 
has  been  said  that  the  defendant,  having  agreed  to  become 
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1842.        tenant  to  the  plamti£fs^  cannot  dispute  their  title.    If 
CL4IIIDGE     ^^^  defendant  had  receiyed  possession   from  them,  he 
could  not  have  disputed  their  title.     In  Soger*  t.  PU- 
cher,  6  Taunt.  202^  1  Marsh.  541,  and  Gravener  ▼.  Weo^ 
house,  1  Bing.  88,  9  Moore,  149,  the  distinction  it  pomted 
out  between  the  case  where  a  person  has  actually  re- 
ceived possession  from  one  who  has  no  title,  and  the  cue 
where  he  has  merely  attorned  by  mistake  to  «ie  who 
has  no  title.    In  the  former  case,  the  tenant  cannot  (ex- 
cept under  very  special  circumstances)  dispute  the  title; 
in  the  latter  he  may :''  and  he  submitted,  that,  inamfflch 
as  the  plaintiff  had  entered  into  an  express  agreement  for 
a  new  tenancy  under  the  defendant,  after  the  ezpintion 
of  his  original  holding,  the  rule  of  law  as  above  laid  down 
applied  to  the  present  ca«e;  and  that  the  only  gromid 
upon  which  the  juiy  could  have  proceeded  in  finding  the 
verdict  they  did,  was,  that  they  disbelieved  the  testfaiumj 
of  Bichards,  which  they  were  not  justified  in  doing,  inas- 
much as  it  stood  altogether  tmimpeached. 

The  CotniT  were  of  opinion  that  the  evidence  of  the 
title  of  the  Duke  of  Portland  was  properly  ivoeived  for  the 
purpose  of  shewing  that  the  interest  of  Daniel  M'Kenzie, 
the  defendants  father,  had  expired :  but,  after  some  hesi- 
tation, a  rule  nisi  was  granted  upon  the  other  groaads. 

TalfauTd,  Serjeant  {Baldwin  was  with  him),  now  diewed 
cause. — ^The  case  was  properly  presented  to  the  jiuy,  vA 
properly  decided  by  them.  A  verdict  for  the  defendant 
could  only  have  proceeded  upon  the  absurd  and  imim>- 
bable  supposition  that  the  plaintiff,  with  full  knowledge 
of  the  defendant's  want  of  tide,  did  really  enter  into  the 
agreement  stated  by  the  witness  Bichards.  It  must  be 
borne  in  mind  that  the  plaintiff  was  not  let  into  posteuioii 
of  the  premises  by  the  defendant  after  the  expiration  of 
the  title  under  which  she  claimed,  so  as  td  make  it  his 
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duty  to  defend  her  right :  he  had  abready  been  for  several        1842. 
years  tenant  to  Mr.  Tilbury,  who  took  by  assignment  all     claridgb 
the  interest  which  the  defendant's  father  ever  had.    Three  ^- 

M'Kenzib. 

suppositions  may  be  made,  either  of  which  will  justify  this 
verdict.  In  the  first  place,  assuming  that  the  plaintiff 
was  tenant  to  the  defendant,  that  he  had  even  been  let 
into  possession  by  her,  it  was  competent  to  him  to  shew 
that  her  title  had  expired.  After  Lady-Day,  1839,  when 
the  Duke  of  Portland's  reversionary  title  first  accrued,  no 
rent  was  voluntarily  paid  to  the  defendant:  and,  with 
respect  to  the  payments  that  were  made  between  Mid-* 
summer-Day,  1838,  when  Tilbury's  interest  ceased,  and 
Lady-Day,  1839,  when  that  of  the  Duke  commenced,  it  is 
not  to  be  presumed,  in  favour  of  the  defendant,  that  she 
had  no  interest  in  the  premises.  [Cresswell,  J, — No  one 
else  appearing,  she  may  be  assumed  to  have  had  a  possessory 
title.]  If  that  be  so,  it  is  clear  that  no  acknowledgment 
by  the  plaintiff  during  the  intervening  three  quarters  of  a 
year  will  have  the  effect  of  estopping  him  from  shewing  that 
she  ceased  to  have  any  title  at  Lady-Day,  1839.  Bume  v. 
Richardson^  4  Taunt.  720,  is  a  distinct  authority  to  shew 
that  it  is  competent  to  a  party  circumstanced  like. this 
plaintiff  to  set  up  in  this  form  of  action  the  title  of  the 
superior  landlord.  There,  the  Duke  of  Bedford  had  de- 
mised stalls  in  Covent  Garden  market  to  one  Hughes,  f^nd 
Hughes  had  underlet  to  the  plaintiff  as  tenant  from  week 
to  week.  Hughes's  term  being  expired,  the  Duke  of  Bed- 
ford bad  circulated  a  printed  notice  among  all  the  under- 
tenants, stating  that  Hughes's  term  had  expired,  and  that 
they  were  to  pay  him  no  more  rent.  After  the  expiration 
of  the  term,  Hughes  continued  to  claim  the  rent  of  the 
plaintiff  for  his  stall,  who  paid  it  several  times  under  a 
protest  that  Hughes  had  no  right  to  it,  in  order  to  avoid  a 
distress.  At  length  he  refused  to  pay  the  rent  any  longer, 
whereupon  the  defendant,  as  the  bailiff  of  Hughes,  dis- 
trained ;  and  the  plaintiff  brought  trespass,  and  recovered 
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1842.  a  Terdict,  which  the  court  refiised  to  set  aside.  Again, 
clakidob  ^^^  payments  of  rent  anterior  to  Lady-Day,  1839,  may 
well  be  accounted  for  on  the  Tery  probable  snppontion 
that  the  plaintiff,  having  received  information  that  the 
title  of  the  Dnke  of  Portland  would  accrue  on  that  day, 
and  knowing  that  the  title  of  his  former  landlord,  ISlbuiy, 
expired  at  Midsummer,  1838,  imagined  or  was  induced  to 
believe  that  the  defendant  had  Mome  title  to  the  premises 
for  the  intervening  period.  The  third  supposition  is,  that 
the  plaintiff's  allied  attornment  to  the  defendant  was  the 
result  of  misrepresentation  on  her  part  or  of  mistake  on  his 
— ^in  either  of  which  cases,  inssmuch  as  he  did  not  originally 
derive  possession  from  her,  it  was  undoubtedly  competent 
to  him  to  shew  the  real  state  of  the  case.  For  this  position, 
Feimer  v.  DigUockt  2  Bing.  10,  9  Moore,  38,  and  Gr^fOfj 
V.  Doidge,  3  Bing.  474,  11  Moore,  394,  are  distinct  au- 
thorities ;  and  many  others  might  be  adduced.  In  Fetmer 
V.  Diq^locif  it  was  held  that  payment  of  rent  by  a  lessee  to 
a  lessor  after  the  lessor's  title  has  expired,  and  after  the 
lessee  has  notice  of  an  adverse  daim,  does  not  amount  to 
an  acknowledgment  of  title  in  the  lessor,  or  to  a  virtual 
attornment^  unless  at  the  time  of  psyment  the  lessee  knows 
the  precise  nature  of  the  adverse  claim,  or  the  manner  in 
which  the  lessor's  title  has  expired.  The  facts  of  the  case 
were  these : — ^The  defendant  Dnplock  bought  the  premises 
in  question  in  the  year  1798  of  one  Collins,  who  took 
them  under  the  will  of  one  Brooks.  In  1812,  DuplodL  I^ 
them  to  Fenner,  who  paid  rent  to  Duplock  regularly  till 
1815,  when  Collins  died.  Judge,  the  heir-at-law  of  Brooks, 
then  set  up  a  daim  to  the  estate,  alleging  that  Collins  took 
only  a  life  interest  under  Brooks's  will,  and  Fenner  (the 
rent  having  been  demanded  of  him  by  Judge)  refused  to 
pay  it  any  longer  to  Duplock;  Duplock  distrained,  when 
Fenner,  after  consulting  with  his  professional  adviser,  paid 
the  rent  to  Duplock,  and  continued  to  do  so  till  1821.  At 
that  period  Judge  renewed  his  daim,  and  Fenner  acqia- 
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e«cing  in  it>  and  refosing  to  pay  rent  any  longer  to  Duplocky        1842. 
Duplock  distrained  in  1828,  and  that  action  (replevin)       '     ""     ^ 

^  Claridok 

ensued.    From  some  of  the  evidence  in  the  cause,  the  jury  o. 

were  induced  to  helieve  that  Duplock  knew  he  took  an 
estate  only  for  the  life  of  Collins ;  and  that,  though  Fen- 
ner,  from  1815  to  1821,  knowing  of  the  existence  of  Judge's 
claim,  had  paid  rent  to  Duplock,  yet  that  he  had  paid  it  in 
ignorance  of  the  precise  nature  of  Judge's  claim,  and  in 
ignorance  that  Duplock  had  only  an  estate  for  the  life  of 
Collins :  and,  considering  the  payments  to  have  been  made 
thus  in  ignorance,  they  found  a  verdict  for  the  plaintiff, 
under  the  direction  of  the  learned  judge,  who  put  it  to 
them  whether  the  payments  had  been  made  with  full 
knowledge  of  the  state  of  Duplock's  title.  Upon  a  motion 
to  enter  a  verdict  for  the  defendants.  Best,  C.  J.,  said : 
^'  It  was  a  fit  question  to  leave  to  the  jury,  whether  Fen- 
ner,  subsequently  to  the  death  of  Collins,  paid  rent  to 
Duplock  in  ignorance  of  the  nature  of  Duplock's  title,  and 
the  jury,  having  decided  that  such  was  the  case,  have  put 
an  end  to  any  question  of  law.  According  to  the  case  of 
England  d.  Sybum  v.  Skukj  4  T.  B.  682,  a  tenant,  though 
he  cannot  dispute  the  right  of  his  landlord  to  demise,  may 
shew  that  his  title  has  expired ;  and  the  rule  is  founded  on 
good  sense  and  justice,  because,  if  it  were  otherwise,  the 
tenant  might  be  called  on  to  pay  his  rent  twice  over.  Al- 
though, however,  a  tenant  may  shew  that  his  landlord's 
title  has  expired,  yet,  if  he  enters  on  a  new  tenancy,  he 
shall  be  bound :  but,  before  he  can  be  so  bound,  it  must 
appear  that  he  was  acquainted  with  all  the  circumstances 
of  the  landlord's  title :  the  landlord,  before  he  enters  into 
any  new  contract,  must  say  openly,  '  My  former  title  is  at 
an  end;  will  you,  notwithstanding,  go  on?'  The  defend* 
ant  in  the  present  case  knew  that  his  title  was  at  an  end. 
Was  it  honest  in  him  to  persist  in  his  claim,  and  to  call 
for  rent,  under  such  circumstances  ?  There  is  no  ground 
whatever  for  saying  that  any  attornment  took  place :  pay- 
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1842.       ment  of  rent  may,  indeed,  be  evidence  ot  an  attornment; 
^;j^;^^[j^g     but,  before  we  can  decide  whether  an  attornment  has  taken 
«•  place,  we  must  look  at  the  circumstances,  and  see  whether 

they  do  not  rebut  the  presumption  of  an  attornment;  and 
the  circumstances  of  the  present  case  repel  any  such  pie- 
sumption.  The  jury  have  found  in  what  way  the  bargain 
was  entered  on ;  the  defendant  knowing  he  had  no  title, 
and  the  plaintiff  not  knowing  in  what  way  the  defect  was 
occasioned :  it  woidd,  therefore,  be  gross  injustice  if  we 
were  to  set  aside  the  verdict.''  And  in  Gregory  v.  Doidge^ 
it  was  held  that  an  acknowledgment  of  title  by  a  tenant  in 
one  who  claims  as  heir-at-law  of  the  person  under  whom 
the  tenant  had  previously  held,  will  not  preclude  Uie  latter 
from  calling  in  question  the  title  of  the  claimant,  under  a 
plea  of  non  tenuit,  in  replevin,  if  it  appear  that  sudi  ac- 
knowledgment proceeded  from  a  misrepresentation  or  a 
misapprehension  of  the  nature  of  the  title  set  up.  And 
the  same  learned  judge,  referring  to  ffUUams  t.  Bartho^ 
lomew,  1  B.  &  P.  826,  Rogers  v.  PUcher,  6  Taunt  202,  1 
Marsh,  541,  and  Fetmer  v.  Digflock,  said,  that,  ''  if  a  par- 
son continue  in  possession  of  premises  which  he  originally 
occupied  under  another,  and  a  stranger  afterwards  require 
him  to  pay  rent,  if  he  make  such  pajrment  by  mistake 
or  under  a  misrepresentation,  he  is  not  precluded  from 
calling  in  question  the  right  of  the  party  making  the  de- 
mand on  him.'' 

Shee,  Serjeant,  in  support  of  hu  rule. — ^By  the  agree- 
ment proved  by  Eichards,  whose  testimony  was  in  no 
respect  Impeached,  the  plaintiff  was  clearly  in  possession 
of  the  premises  as  tenant  to  the  defendant  from  Midsummer, 
1888.  Bent  was  paid  without  objection  for  three  quarters 
of  a  year;  a  fourth  quarter  was  distrained  for,  the  distress 
replevied,  the  plaintiff  nonsuited,  and  the  rent  and  costs  of 
the  nonsuit  paid  without  any  attempt  to  obtain  that  relief 
which  might  have  been  obtained  if  there  had  been  any 
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ground  for  asking  it ;  and  then  came  the  two  distn^ases  in        1842. 
respect  erf  which  this  action  is  brought^  under  which  a  year     claridge 
and  a  quarter's  rent  has  been  paid — ^under  protest,  it  is 
fluiidy  but  still  paid.    How,  after  these  repeated  recognitions 
of  title  in  the  defendant  (assuming,  as  it  xnust  for  the'pur- 
pose  of  this  argument  be  assumed,  that  in  fact  she  had 
none),  can  the  plaintiff  be  permitted  to  impeach  or  deny 
it  ?    It  is  said  that  the  plaintiff,  not  having  been  kt  into 
possession  by  the  defendant,  is  at  liberty  to  shew  that  he 
attorned  to  her  under  a  mistake.as  to  the  circumstances 
attending  her  claim  to  the  premises :  and  for  this  purpose 
reliance  is  placed  on  Femaer  y.  Duplock,  2  Bing.  10,  9 
Moore,  88,  and  Gregory  v.  Doitfge,  8  Bing.  474, 11  Moore, 
894.    These  cases,  however,  as  well  as  that  of  Gravener  v. 
fVoodh&use,  1  Bing.  38,  9  Moore^  149,  were  mere  cases  of 
attornment.    But  they  clearly  have  no  application  to  the 
case  of  an  express  agreement,  which  for  all  legal  purposes 
amounts  to  a  letting  into  possession.    In  Btdls  v.  West" 
wood,  i  Camp.  11,  which  was  an  action  for  use  and  occu^ 
pation,  it  was  proved  that  the  defendant  entered  upon  the 
premises  (a  copyhold  tenement  of  the  manor  of  Edmonton) 
nnder  the  plaintiff,  to  whom  he  had  paid  rent  till  within 
the  last  two  years,  and  that  he  still  continued  in  posses- 
sion.   It  was  stated  as  a  defence  to  the  action,  that,  about 
two  years  ago,  this  copyhold  tenement  had  been  regularly 
seized  as  forfeited  into  the  hands  of  the  lord  of  the  manor, 
by  process  from  the  court  baron,  and  that  the  defendant, 
having  notice  from  the  steward  to  pay  the  rent  to  the  lord, 
had  punctually  done  so  ever  since.    But  Lord  EUenbo- 
rough  asked — ^'  Did  you  by  any  formal  act  renounce  the 
plaintiff's  title  ?     Did  you  divest  yourself  of  the  possession 
you  obtained  under  the  plaintiff,  and  commence  a  fresh 
holding  under  another  person?''    And,  upon  its  being 
answered  that  such  a  form  had  been  thought  unnecessary, 
and  insisted,  that,  as  the  defendant  did  not  dispute^'the 
plaintiff's  original  title  to  the  premises,  he  was  at  liberty 
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1842.  to  shew  that  that  title  no  longer  existed — his  Lorddiipob- 
C1.ARID0B  Mnred :  '*  You  may  as  weU  attempt  to  move  a  mountain. 
^.^  '•  You  cannot  conirwert  the  conOnuance  of  the  title  of  theper* 

eon  Wider  whose  dermee  you  eotUkme  to  hold.  The  tecQiify 
of  landlords  would  be  infinitely  endangered  if  soch  a  pro- 
ceeding were  permitted.  Had  the  defendant,  npoo  the 
premises  being  seised  by  the  losrd  of  the  manor,  disclsiined 
holding  of  the  plaintiff,  and  entered  afresh  under  the  new 
landlord,  we  might  now  inquire  into  the  validity  of  the 
seizure,  and  consider  who  is  legaUy  entitted  to  the  pre- 
mises :  but  the  same  tenancy  continues  which  was  created 
by  the  original  demise,  and  the  tenant  must  st31  pay  rent 
to  the  lessor  whose  title  he  then  recognised."  In  Doe  d. 
Kniffht  T.  Lady  Smythe,  4  M.  &  Sd.  347,  at  the  trial  of  ta 
ejectment,  it  was  proved  that  the  tenant  in  possession  came 
in  under  an  agreement  with  the  lessor  of  the  plaintiff  for 
a  term  of  years,  which  was  expired,  and  paid  rent  to  him, 
and  afterwards  disclaimed.  And  the  doubt  was  if  the  de- 
fendant,  who  had  entered  into  the  landlord's  role,  conld  set 
up  her  title  in  defence  to  this  ejectment.  It  was  objected, 
that,  inasmuch  as  the  tenant  could  not  dispute  the  title  of  his 
lessor,  neither  could  any  other  in  the  character  of  his  land- 
lord be  permitted  to  do  it.  And  Heath,  J.,  being  of  that 
opinion,  directed  a  verdict  for  the  plaintiff.  Upon  a  mo- 
tion for  a  new  trial.  Lord  EUenborough  said :  "  Who  shall 
be  considered  as  landlord  is  a  consequence  to  be  deduced 
from  the  acts  of  the  parties,  and  is  not  to  be  doled  avay 
at  pleasure.''  And  Dampier,  J.,  said :  *'  The  tenant  in 
possession  paid  rent  to  the  lessor,  and  then  disdaimed. 
But  he  ought  to  give  back  the  possession  to  the  lessor,  and 
after  that  the  defendant  may  have  her  ejectment.  It  has 
been  ruled  often  that  neither  the  tenant,  nor  any  one 
claiming  by  him,  can  controvert  the  landlord's  title.  He 
cannot  put  another  person  in  possession^  but  must  deliver 
up  the  premises  to  his  own  landlord.  This  I  beliefe  has 
been  the  rule  for  the  last  twenty-five  years,  and  I  remem- 


EASTSB  TBBM^  O  VICTOBIJB.  809 

ber  was  so  laid  down  by  Buller,  J.,  upon  the  Western  Cir-  1842. 
cuit."  Upon  the  same  principle,  in  Phipps  v.  Scutthorpe,  ^7aiiido« 
1  B.  &  Aid.  50j  where  premises  had  been  let  to  B.  for  a  ^« 
term  determinable  by  a  notice  to  quit,  and  pending  such 
term  C.  applied  to  A.,  the  landlord,  for  leave  to  become 
the  tenant,  instead  of  B.,  and,  upon  A.  consenting,  agreed 
to  stand  in  B.'s  place,  and  offered  to  pay  rent — it  was  held 
that  (though  B.'s  term  had  not  been  determined  either  by 
a  notice  to  quit  or  a  surrender  in  writing)  A.  might  main- 
tain an  action  for  use  and  occupation  against  C,  and  that 
the  latter  could  not  set  up  B.'s  title  in  defence  to  that  ac- 
tion. In  the  present  case,  the  leaving  it  to  the  jury  to 
say  whether  the  plaintiff  entered  into  the  new  contract 
with  the  defendant  under  a  misapprehension  or  mistake  as 
to  her  title,  was  not  warranted  by  any  of  the  cases;  for, 
though  the  authorities  shew  that  such  a  direction  would 
have  been  correct  had  this  been  a  case  of  mere  attornment, 
yet  no  case  can  be  cited  in  which  it  has  been  held  that 
ignorance  of  the  true  state  of  the  landlord's  title  will  jus- 
tify a  tenant  in  calling  it  in  question,  where  he  has  become 
tenant  under  an  express  contract. 

TiNDAL,  C.  J. — This  was  an  action  of  trespass  brought 
to  recover  damages  for  the  improper  levying  of  two  dis- 
tresses, the  one  for  a  year's  rent  alleged  to  be  due  from 
the  plaintiff  to  the  defendant  at  Midsummer,  1840,  the 
other  for  a  quarter's  rent  alleged  to  be  due  at  Michaelmas 
in  the  same  year;  and  the  question  is  whether  the  plaintiff, 
who  is  now  disputing  the  legality  of  these  distresses,  is  at 
liberty  so  to  do,  or  whether  he  is  precluded  from  so  doing 
by  that  ordinary  and  well-known  rule  of  law  which  forbids 
a  tenant  from  contesting  the  title  of  his  landlord.  That  the 
defendant  was  destitute  of  all  title  to  the  premises,  upon 
the  evidence  that  was  given  at  the  trial,  is  beyond  dispute. 
It  is  impossible  to  read  the  evidence  without  seeing  that 
all  semblance  of  right  in  her,  as  derived  from  her  father. 
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* — ^-^      expired  at  Midsummer,  1838.    The  title  of  the  Duke  of 
V.  Portland  did  not  commenoe  tiU  old  Lady-Day,  1839.    In 

whom  the  intermediate  ah<»rt  term  vested,  is  not  material 
to  the  present  inquiry :  but  I  believe  the  evidence  shewed 
that  it  was  in  Messrs.  Uanbury  &  Co.,  the  brewers.  Now, 
it  appears  to  me  that  the  role  above  adverted  to  fiuls  in 
application  to  the  present  ease  upon  two  distinct  groimds— 
first,  because  there  was  no  new  taking  by  Claridge  the 
plaintiff  under  Miss  M^Kenxie — and,  secondly,  becana^  if 
there  was  any  new  taking,  it  having  been  left  to  the  jniy 
to  say  whether  the  state  of  Miss  M'Kensie's  title  was 
truly  diadosed  to  the  plaintiff  at  the  time,  and  they  having 
found  that  he  had  no  knowledge  of  the  state  of  the  tide^ 
he  is  not  by  that  general  rule  to  be  precluded  fircMU  shew- 
ing that  her  title  had  expired.  The  state  of  the  Duke's 
title  having  been  proved,  and  the  title  of  Mrs,  M^ensie 
having  been  shown  to  have  expired  at  Midsummer,  1838, 
the  defendant  called  a  witness  named  iUdiards,  who  stated, 
that,  in  July,  1888,  Claridgei  the  plaintiff,  being  in  posaes- 
sion — and  in  l^al  possession  as  tenant  by  sufferance  under 
the  party  entitled  to  the  intermediate  term  before  alluded 
to — some  agreement  was  entered  into  by  him  with  the 
defendant :  but  it  is  quite  dear  that  no  newpaueubm  was 
given  by  h^ ;  nor  was  she  at  all  prejudiced  by  lus  eon- 
tinning  in  possession.  She  could  not  have  turned  him 
out  of  possession :  and,  if  she  had  brought  an  qjectment 
for  that  purpose,  it  would  have  been  competent  to  him  to 
shew  that  her  title  had  expired.  It  is  not,  therefore,  the 
ordinary  case  of  one  letting  another  into  possession  as 
tenant  of  vacant  premiaea,  ao  as  to  create  the  relation  of 
landlord  and  tenant.  It  haa  been  inaiated  that  that  can  make 
no  difference,  and  Balls  v,  fFesiwood,  2  Camp.  11,  cited  as 
an  authority  to  shew  that  one  cannot  controvert  the  continur 
ance  of  the  title  of  the  peraon  under  whose  demiae  he  con- 
tinuea  to  hold,  without  first  divesting  himself  of  the  pos- 
session obtained  under  that  person,  and  commencing  a  fresb 
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holding  under  another.  Whatever  was  Lord  Elleuborongh's        1842. 
opinion  when  that  case  came  before  him,  he  seems  subse-     claridcb 
qnently  to  have  altered  it  in  some  degree;  for,  in  Doe  d.  ^' 

Lowden  v.  JVaison,  2  Stark.  230,  he  ruled  that  a  defendant 
in  ejectment,  who  had  paid  rent  to  the  lessor  of  the  plaintiff, 
might  shew  that  his  landlord  had  pending  the  term  parted 
with  his  interest  in  the  premises.  What  was  that,  in  effect, 
but  allowing  the  tenant  to  shew  an  alteration  in  the  title 
of  his  landlord,  and  that  his  right  to  demand  possession 
was  gone?  And  the  case  of  England  d.  Sybum  v.  Slade, 
4  T.  B.  682,  has  always  been  considered  an  authority, 
that,  in  ejectment  by  landlord  against  a  tenant  whose 
term  is  ended,  the  tenant  is  not  barred  from  shewing  that 
his  landlord's  title  has  expired.  Now,  all  that  the  plaintiff 
in  this  case  seeks  to  do,  is,  not  to  deny  that  the  defendant 
once  had  a  title,  but  that  she  ceased  to  have  such  title, 
that  her  interest  in  the  premises  had  expired  before  the 
accrual  of  the  supposed  rent  in  respect  of  which  the  dis- 
tresses complained  of  were  taken*  I  am  wholly  unable  to 
distinguish  the  present  case  from  Gregory  v.  Doidge,  8 
Bing.  474,  11  Moore,  394,  where  it  was  held  that  an 
acknowledgment  of  title  by  a  tenant  in  one  who  claims  as 
heir-at-law  of  the  person  under  whom  the  tenant  had 
previously  held,  will  not  preclude  the  latter  from  calling  in 
question  the  title  of  the  claimant,  under  a  plea  of  non 
tenuit,  if  it  appear  that  such  acknowledgment  proceeded 
firom  a  misrepresentation  or  a  misapprehension  of  the 
nature  of  the  title  set  up.  That  case  seems  to  me  to  go 
the  full  length  of  deciding  the  present.  The  facts  were, 
that  the  defendant  Doidge  claimed  as  heir-at-law  ex  parte 
patema  of  a  person  of  the  name  of  Beare,  who  was  seised 
in  fee  of  the  close  in  question,  and  under  whom  the  plaintiff 
had  occupied ;  that  Beare  died  seised  of  the  close  ex  parte 
matem&,  and  that  a  person  of  the  name  of  Harvey  also 
claimed  as  his  heir,  disputing  the  title  of  the  defendant 
Doidge  j  that,  shortly  after  the  death  of  Beare,  the  defendr 
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1842.  ant  Doidge  and  his  brother  went  to  the  plaintiff's  house, 
Claridoe  ^^^^  ^b®  latter  agreed  to  remain  in  possession  of  the  dose 
J^'  as  tenant  to  Doidge  at  the  same  annual  rent  as  he  had  before 
paid  to  BearOj  it  being  at  the  same  time  agreed  between 
them  that  the  price  of  depasturing  some  cattle  bebnging 
to  Doidge  should  be  deducted  from  the  amount  €i  the 
rent;  and  that  the  plaintiff  gave  Doidge  Is.  to  bind  the 
bargain,  as  an  acknowledgment  of  his  title— the  plaintiff 
not  being  at  the  time  aware  of  the  claim  of  Harvey.  On 
the  part  of  the  defendants  it  was  contended,  that,  as  the 
plaintiff  had  agreed  to  become  tenant  to  Doidge,  and  had 
thus  recognized  his  title  as  landlord,  he  could  not  after- 
wards dispute  that  title.  But  "  the  court  was  clearly  of 
opinion  that  the  plaintiff  having  come  into  possession  under 
a  former  owner,  and  having  entered  into  this  agreement  in 
ignorance  of  the  defect  in  the  defendant's  title,  might  now 
shew  that  the  defendant  was  not  his  landlord.  They  con- 
sidered the  principle  to  have  been  clearly  established  fay 
Rogers  v.  Pitcher,  6  Taunt  202,  and  the  language  of 
Buller,  J.,  in  WUtiams  v.  Bartholomew,  1  Bos.  &  Pul.  82&- 
'  It  the  tenant  could  have  proved  that  his  attornment  pro- 
ceeded on  the  misrepresentation  of  him  who  claimed  as 
remainder-man,  he  might  have  proved  that  another  was 
still  alive  and  entitled ; '  and  they  mentioned  as  precisely 
in  point  Fenner  v.  Dvgphck,  2  Bing.  10,  9  Moore,  38,  in 
which  it  was  holden  that  payment  of  rent  by  a  lessee  to  a 
lessor  after  the  lessor's  title  had  expired,  and  after  the 
lessee  had  had  notice  of  an  adverse  claim,  did  not  amount 
to  an  acknowledgment  of  title  in  the  lessor,  or  to  a  virtual 
attornment,  unless  at  the  time  of  payment  the  lessee  knew 
the  precise  nature  of  the  adverse  claim,  or  the  manner  in 
which  the  lessor's  title  had  expired."  But,  independently 
of  this  ground,  supposing  this  had  been  a  new  contract  of 
tenancy  entered  into  by  the  plaintiff  ¥dth  the  defendant  in 
July,  1838,  the  plaintiff  clearly  has  a  right  to  shew  the 
circumstances  under  which  such  new  contract  was  entered 
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into— that  he  was  imposed  npon^  and  induced  to  believe  1842. 
that  the  defendant  had  a  title  which  in  &ct  she  had  not.  cITridgb 
In  the  first  place,  it  is  extremely  improbable,  that,  if  she  ^^- 
had  disclosed  the  fact  of  her  title  having  expired,  any  man 
of  common  sense  wonld  have  consented  to  acknowledge 
her  as  his  landlady.  And  it  is  pretty  clear  that  she  never 
did  disclose  that  tact;  for,  she  is  down  to  the  present 
moment  stoutly  contending  that  she  has  an  absolute  right 
to  the  property  in  question.  What  ground,  then,  is  there 
for  doubting  that  her  pretensions  were  the  same  when  the 
alleged  contract  was  made?  I  left  it  to  the  jury,  upon  the 
evidence  before  them  to  say  whether  the  new  agreement 
spoken  of  by  the  witness  Eichards  was  entered  into  with  a 
full  knowledge  on  the  part  of  the  plaintiff  that  the  defend- 
ant had  not  the  title  she  professed  to  have,  or  whether  he 
was  induced  to  enter  into  it  upon  the  fidth  of  her  repre* 
sentations  that  she  had  such  title.  The  jury  have  found 
that  the  alleged  contract  was  induced  by  misapprehension 
on  the  part  of  the  plaintiff,  if  not  by  misrepresentation  or 
suppression  of  the  truth  on  the  part  of  the  defendant :  and 
I  see  no  ground  upon  which  their  finding  can  be  impeached. 
Gregory  v.  Daidge  is  an  authority  to  shew  that  the  case 
was  properly  presented  to  the  jury.  I  therefore  think  the 
rule  must  be  discharged. 

CSoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  rule  upon 
this  subject  appears  to  me  to  have  been  laid  down  in  a 
very  satisfactory  manner  in  a  recent  case  in  the  court  of 
Queen's  Bench — Doe  d.  Higginbotham  v.  Barton^  11  Ad.  & 
E.  807,  8  P.  &  D.  194.  The  fBCtz  were  these :— One  Mor- 
ton,  being  seised  in  fee  of  the  premises  in  question,  mort- 
gaged them  to  one  Woodhead  in  1821.  Morton  remained 
in  possession,  and  in  1829  mortgaged  the  same  premises 
to  the  lessor  of  the  plaintiff.  Between  the  years  1821  and 
1829,  Morton  had  demised  to  Barton  part  of  the  premises. 
After  1829,  the  lessor  of  the  plaintiff  received  rent  from 
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1842.        Barton^  «nd  himself  demised  the  rest  of  the  piemises  to  a 
^^     '^"^     Mrs.  Bollock,  under  whom  Warburton,  the  other  defend- 
V.  ant^  claimed.     In  1835,  Woodhead  gave  both  the  defend- 

ants notice  to  paj  the  rent  to  him ;  and  they  did  so.     The 
lessor  of  the  plaintiff  afterwards  gave  the  defendants  notice 
to  qnit^  and  brought  this  ejectment.    ''  At  the  trial/'  says 
Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the 
court,  '^  the  above  facts,  so  fcur  as  regards  the  mcMrtgage  to 
Woodhead,  the  notice  by  him,  and  the  payment  of  rent 
to  him,  did  not  appear.     The  defendants'  counsel  offered 
to  prove  them :  but  the  learned  judge  held  the  evidence 
inadmissible,  by  reason  of  the  rule  that  a  tenant  shall  not 
dispute  his  landlord's  title.    The  defendants  then  and  now 
contend  that  this  evidence  does  not  amount  to  disputing 
that  the  lessor  of  the  plaintiff  (assuming  him  to  have  been 
their  landlord)  ever  had  title,  but,  on  the  contrary,  shews 
that  he  had  a  defeasible  title,  and  that  such  title  has  been 
defeated:  and  this  they  contend  they  are  at  liberty  to 
prove.     Supposing  the  fects  to  be  as  above  stated,  it  is 
clear  that  the  lessor  of  the  plaintiff  never  had  any  legal 
estate;  and  he  must  rely  on  the  rule  with  regard  to  land- 
lord and  tenant.    That  rule  is  fully  established :  vis.  that 
the  tenant  cannot  deny  that  the  person  by  whom  he  was 
let  into  possession  had  title  at  that  time;  but  he  may 
shew  that  such  title  is  determined — Iht  d.  Kmghi  v.  Lad^ 
Smpihe,  4  M.  &  Sd.  847."    And  then  his  lordship  comes 
to  that  which  is  more  immediately  applicable  to  the  case 
now  before  us.    "  With  respect,''  he  says,  '^  to  the  tide  of 
a  person  to  whom  the  tenant  has  paid  rent,  but  by  whom 
he  was  not  let  into  possession,  he  is  not  concluded  by  such 
payment,  if  he  can  shew  that  it  was  paid  under  a  muiake." 
Now,  here,  if  the  plaintiff  was  not  let  into  possession  by 
the  defendant,  he  is  not  precluded  from  shewing  that  he 
was  acting  under  a  mistake.     What,  then,  is  the  meaning 
of  being  lei  into  possession  f    The  plaintiff  derived  the  cor- 
poral possession,  not  firom  the  defendant,  but  from  'nibury. 
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who  had  a  right  totally  independent  either  of  the  defendant        1842. 
or  of  her  father.    But  it  is  said,  that,  in  Jnly^  1838,  the     cIabidgi 
plaintiff  entered  into  a  specific  agreement  with  the  defend*-  ^' 

ant  under  which  the  relation  of  landlord  and  tenant  was 
created  between  them.  There  certainly  was  evidence  of 
such  an  agreement :  and,  if  the  defendant  had  at  that  time 
had  a  legal  title  to  the  possession,  and  had  the  power  to 
remove  the  plaintiff,  I  am  not  prepared  to  say  that  it  was 
necessary  that  the  plaintiff  should  go  through  the  form  of 
relinquishing  the  possession  and  again  receiving  it  from 
her.  It  may  be,  that,  if  she,  having  a  power  presently  to 
dispossess  him,  allowed  him  to  remain  in  possession,  that 
would  have  been  tantamount  to  an  original  letting  of  him 
into  possession.  But  the  infirmity  of  the  defendant's  case, 
as  it  strikes  me,  is,  that  she  had  no  power  at  that  time  to 
turn  the  plaintiff  out.  I  therefore  think  he  is  not  pre- 
cluded from  shewing  that  her  title  had  expired,  and  that 
he  entered  into  the  agreement  under  a  misapprehension 
of  the  fact.  The  question  having  been  properly  submitted 
to  the  jury,  I  see  no  ground  for  disturbing  their  verdict. 

Erskine,  J. — ^I  am  of  the  same  opinion.  All  the  fiicts 
proved  at  the  trial,  with  the  exception  of  the  agreement 
alleged  to  have  been  entered  into  between  the  plaintiff 
the  defendant  in  July,  1838,  appear  to  be  perfectly  clear, 
and  indeed  have  not  been  disputed.  According  to  those 
facts,  it  appears,  that,  at  the  time  in  respect  of  which  the 
rent  for  which  the  distresses  were  taken  was  claimed  to  be 
due,  the  defendant  had  no  legal  title  and  that  the  Duke 
of  Portland  became  entitled  on  the  6th  April,  1839,  on 
which  day  the  lease  from  the  trustees  of  the  Countess  of 
Oxford  to  John  Payne  expired.  It  further  appears  that 
the  plaintiff  was  not  originally  let  into  possession  of  the 
premises  by  the  defendant,  but  by  Tilbury,  to  whom  the 
defendant's  father  had  assigned  all  his  interest  in  the  pre- 
mises.   But  it  appears,  that,  after  the  expiration  of  the 
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1842.        term  which  had  been  so  assigned  to  Tilbnry  (Midmmmeri 
Clakioob     ^^38),  the  plaintiff  remained  in  possession  and  paid  rent  to 
^  '•  the  defendant  down  to  Midsummer,  1839,  without  protest; 

which  prima  £acie  would  be  an  acknowledgment  that  she 
was  the  person  entitled  to  receive  it.  But  the  cases  tbat 
have  been  cited,  and  to  which  it  is  unnecessary  again  to 
advert,  have  decided  that  payment  of  rent  under  soch  cir- 
cumstances, the  party  paying  it  not  being  aware  of  the 
infirmity  of  the  title  of  the  person  to  whom  it  is  paid,  and 
under  whom  he  has  not  originally  been  let  into  possession,  is 
not  conclusive ;  but  that  he  is  at  liberty  to  shew  a  want  of 
title  in  the  party  to  receive  it,  either  by  reason  of  a  former 
title  having  expired,  or  by  reason  of  his  never  having  had 
any  title  at  all.  The  defendant,  however,  mainly  reUes  upon 
an  agreement  which  she  alleges  to  have  been  entered  into  bjr 
the  plaintiff  with  her  after  the  expiration  of  the  term  con- 
veyed by  her  father  to  Tilbury,  viz.  in  July,  1838,  when 
the  evidence  shews  that  she  had  no  title;  under  whidi 
agreement  the  plaintiff  consented  to  hold  the  premises  as 
tenant  to  her  at  the  yearly  rent  of  85/.,  the  rent  he  before 
paid  being  42/.  a  year.  Now,  if  the  plaintiff  did  enter  into 
such  an  agreement  with  the  defendant,  with  full  knowledge 
that  the  defendant  had  no  title,  but  that  the  persons  who 
had  were  either  the  Duke  of  Portland  or  Messrs.  Hanbniy 
&  Co.,  the  assignees  of  the  original  term,  he  might  perhaps 
be  estopped  from  denying  that  the  defendant  was  his  land- 
lady and  entitled  to  the  rent,  and  consequently  disabled 
from  maintaining  the  present  action.  But  it  is  impossible 
to  suppose,  that,  at  the  time  of  the  alleged  agreement,  the 
plaintiff  had  any  such  knowledge,  or  that  the  defendant 
did  disclose  to  him  the  want  of  title :  and  the  evidence  that 
appears  upon  my  Lord's  notes  shews  conclusively  that  no 
such  disclosure  or  explanation  in  fact  took  place.  It  ap- 
pears that  two  questions  were  left  by  the  Lord  Chief  Jus- 
tice to  the  jury — first,  whether  the  plaintiff  was  in  posses- 
sion as  tenant  to  the  defendant  under  the  agreement  of 
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J11I7, 1838 — secondly,  assuming  that  he  was,  whether  that         1842* 
agreement  waa  made  in  ignorance  and  under  mistake  on      claim d<?k 
the  part  of  the  plaintiff.    The  jury  returned  a  general  Ter-  •• 

diet.  Whether,  therefore,  they  found  that  the  alleged 
agreement  was  not  made  at  all,  or  that  it  was  made  under 
a  mistake  of  the  fact,  is  uncertain.  But,  inasmuch  as  we 
cannot  assume  that  the  jury  disbelieved  the  evidence  of 
Aichards,  who  deposed  to  the  making  of  the  agreement,  I 
think  the  verdict  must  be  taken  to  have  proceeded  on  the 
ground  that  the  plaintiff  made  the  agreement,  but  made  it 
in  ignorance  of  the  defendant's  want  of  title.  My  Brother 
Shee  has  contended  that  this  is  not  a  case  of  attornment, 
and  therefore  not  to  be  governed  by  the  authorities  cited; 
but  that  it  is  the  case  of  an  express  agreement,  and  amounta 
in  fact  to  the  plaintiff's  bdng  let  into  possession  by  the 
defendant;  and  then,  inasmuch  as  there  is  no  evidence  of 
the  expiration  of  any  title  which  the  defendant  had  at  the 
time  of  making  the  agreement,  the  plaintiff  is  estopped 
from  saying  that  she  had  none.  I  agree,  that,  if  the  plain- 
tiff had,  in  July,  1838,  entered  into  a  new  agreement  with 
the  defendant,  with,  full  knowledge  of  all  the  facts,  he  could 
not  now  deny  her  title :  but  I  think  there  can  be  no  rea<« 
sonable  doubt  upon  that  subject.  What  difference  is 
there  between  an  express  agreement  made  under  these 
circumstances,  and  an  attornment,  the  old  rent  being  paid  ? 
Payment  of  rent  merely  amounts  to  an  admission  that  the 
party  to  whom  it  is  paid  is  the  landlord :  and  this  agree- 
ment  amounts  to  no  more,  unless  it  could  be  shewn  that 
the  defendant  was  thereby  placed  by  it  in  a  worse  situa- 
tion.  If  the  defendant  had  been  in  a  situation  to  turn  the 
plaintiff  out  of  possession  at  the  time,  and  had  been  in- 
duced by  this  agreement  to  abstain  from  so  doing,  I  should 
have  held  that  it  was  not  competent  to  the  plaintiff  to  re- 
pudiate her  title.  Had  he  been  originally  let  into  posses- 
sion by  her,  and  had  he  entered  into  this  new  agreement, 
though  her  title  had  expired  at  the  time  the  new  agreement 
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1842.  was  made,  the  plaintiff  would  I  think  have  been  estopped 
Claeiogb  ^^  shewing  it.  But  that  is  not  this  case;  for,  if  the  de- 
fendant had  in  July,  1838,  brought  an  ejectment,  she  must 
have  established  some  title  in  herself,  inasmuch  ss  the 
plaintiff  did  not  originally  come  in  under  her.  She  bid 
no  title :  and  therefore  she  could  not  be  placed  in  a  wone 
situation  by  the  arrangement  with  the  plaintiff.  Upon 
the  whole  I  think  the  rule  must  be  discharged. 

Crbs8W£Ll,  J. — I  am  also  of  opinion  that  the  direction 
of  the  Lord  Chief  Justice  to  the  jury  was  right,  and  thtt 
they  came  to  a  right  conclusion.  It  is  undoubtedly  trae, 
as  a  general  proposition,  that,  if  a  man  obtains  possession 
of  land  under  another,  he  cannot  afterwards  dispute  his 
right  to  let  him  into  possession*  He  may  shew  some 
altered  state  of  things;  that  the  title  has  been  determbed 
— his  landlord  having  parted  with  his  interest,  or  the  in- 
terest he  formerly  had  having  expired  by  efflux  of  time. 
Assuming  that  the  plaintiff  had  been  out  of  possession 
before  the  expiration  of  Tilbury's  term,  and  that  he  bad 
been  let  into  possession  by  this  defendant  between  tbit 
time  and  the  expiration  of  the  original  lease  of  the  18tb 
April,  1740,  I  am  by  no  means  prepared  to  say  that  it 
would  have  been  a  misdirection  to  have  told  the  jury  that 
the  plaintiff  was  still  at  liberty  to  shew  that  that  lease  bad 
expired,  and  the  defendant's  title  gone.  It  is  not,  bov- 
ever,  necessary  to  go  so  far.  The  question  here  is,  whether 
the  Lord  Chief  Justice  properly  left  it  to  the  jury  to  say 
whether  the  plaintiff  was  in  as  tenant  to  Miss  M'Kenxie 
under  the  agreement  of  July,  1838,  and,  if  so,  whether 
that  agreement  was  entered  into  by  him  under  a  mistake 
and  in  ignorance  of  Miss  M'Kenzie's  want  of  title.  Now, 
it  appeared  that  the  plaintiff,  not  having  originally  ob« 
tained  possession  from  Miss  M'Eenzie,  but  under  Tilboiy, 
after  Tilbury's  interest  in  the  premises  was  at  an  end, 
entered  into  some   arrangement  with    Miss  M'Kensie 
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whereby  he  in  substance  recognized' her  as  the  party  enti- 
tled to  the  reversion^  and,  assuming  her  to  be  the  party  so 
entitled^  contracted  to  pay  her  certain  rent.  Was  that 
contract  made  under  a  mistake  or  not?  There  is  evidence 
to  shew  that  she  was  asserting  her  right  before  and  since : 
consequently  there  is  abundant  reason  to  suppose  that  the 
plaintiff,  in  making  the  agreement,  did  so  on  the  faith  of 
her  representation  that  she  had  title ;  and  there  are  several 
authorities  to  shew,  that,  under  such  circumstances,  he  is 
at  liberty  to  contest  her  assumed  title,  I  therefore  concur 
with  the  rest  of  the  court  in  thinking  that  this  rule  must 

be  discharged. 

Rule  discharged. 


1842. 


Clakidoe 

9. 

M'Kbnsib. 


CoTTAM  and  Another  v.  Partridob. 

iVSSUMPSIT  for  goods  sold  and  delivered,  with  a  count 
upon  an  account  stated. 

The  defendant  pleaded — ^first,  except  as  to  3/.  8^.,  parcel 
of  the  sums  in  the  declaration  mentioned,  non  assumpsit. 

Secondly,  except  as  to  the  said  sum  of  8/.  8^.,  parcel  &c. 
as  aforesaid,  that  the  said  several  alleged  causes  of  action 
in  the  declaration  mentioned,  except  as  to  that  sum,  did 
not,  nor  did  any  or  either  of  them,  accrue  to  the  plaintiffs 
at  any  time  within  six  years  next  before  the  commence- 
ment of  the  suit,  in  manner  and  form,  &c» — verification. 

Thirdly,  except  as  to  the  said  sum  of  8/.  85.,  parcel  &c. 
as  aforesaid,  a  set-off  for  goods  sold  and  delivered,  money 
lent,  money  had  and  received,  and  money  found  due  upon 
an  account  stated — ^verification. 

side  shall  be  set  against  those  on  the  other,  and  the  balance 
In  order  to  make  a  delivery  of  goods  within  six  years  operative  to  take  a 
statute  of  limitations,  there  must  be  some  evidence  of  an  agreement  that  such 
deemed  equivalent  to  payment. 

00  o  2 


May  7tA. 

The  exception 
as  to  merchants' 
accounts  in  the 
Srd  section  of 
the  21  Jac.  1, 
c.  16,  is  confln* 
ed  to  cases 
where  an  ac- 
tion of  account 
would  lie,  or  an 
action  upon 
the  case  for  not 
accounting. 

Mutual  deal* 
ings  between 
tradesmen,  each 
selling  goods  to 
the  other,  do 
not  bring  the 
case  within  the 
exception,  un* 
less  there  be 
some  agree- 
ment that  th« 
sales  on  the  one 
only  be  payable, 
case  out  of  the 
delivery  shall  be 
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Repltcmdon  to 
th«  third  pin* 
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was  made^  the  plaintiff  woxH^'  ^ 
from  shewing  it.    But  thr'^  / 
fendant  had  in  July^  18^// 
have  established  sor;  rV 
plaintiff  did  not  o^^v  if 
no  title:  and  th   V^-^ 
situation  by  ♦  ^  i^y^   ^ 


idamagn 

j  and  replied 

M  the  sum  of 

k  coimt  of  tk 

«s  the  ssid  jdes 

..jflfation,  that  they  ought 


the  whole  I     /  '  ^g  their  aforesaid  action  sguut 

^ase  they  said  that  the  said  caaae  of 

CsBf  ,<Aid  first  count  mentioned  as  to  the  said  turn 

of  th  ^.^  and  the  said  cause  of  action  in  the  sud  hoi 
th''  ^  mentioned,  and  each  of  them,  did  accrue  to  tke 
'^^tiffii  within  six  years  next  before  the  oommencemeDt 
fj[  the  suit,  in  manner  and  form  as  the  plaintiffii  had 
above  thereof  complained  against  the  defendant— con- 
cluding to  the  country.    Issue. 

As  to  the  second  plea,  so  far  as  the  same  related  to  the 
residue  of  the  said  causes  of  action  in  the  declaration  men- 
tioned, the  plaintiffs  replied,  that  the  aaid  residue  of  the 
said  causes  of  action  were  and  are  and  relate  to  certain 
accounts  still  open  and  unsettled  concerning  the  trsde  of 
merchandise  between  merchant  and  merchant,  that  ii  to 
say,  between  the  plaintiffs  and  defendant  as  merohants, 
and  that  the  plaintifh  and  defendant  were  merciiants 
during  the  time  the  said  accounts  and  matters  arose  and 
were  subsisting  between  them;  and  this  the  plaintifla 
were  ready  to  verify,  wherefore  they  prayed  judgment  and 
their  damages  by  them  sustained  on  occasion  of  the  non* 
performance  of  the  promise  in  the  declaration  mentioned 
as  to  the  said  residue  of  the  said  causes  of  action,  to  be 
adjudged  to  them. 

As  to  the  third  plea,  so  far  as  the  same  rehted  to  the 
sum  of  8/.  I2«.0|£f.,  parcel  of  the  monies  in  the  said  third 
plea  mentioned  and  not  excepted  thereby,  theplaintifis  re- 
plied that  they  were  not  nor  are  indebted  to  the  defendant 
as  in  that  plea  alleged — concluding  to  the  countiy.  Iflsa^ 
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M  third  plea  so  far  as  the  same  related        1842« 
%  ^uses  of  set-off  in  the  said  third  plea       cottaiT 

^T  excepted,  the  plaintiffs  replied  9- 

x^  ^  IT  MT      ^  PlETRIDOS. 

^  >  said  causes  of  set-off  therein 

•^ 

'  ^.  part  thereof,  arise  or  accrue 

&  ..^hin  six  years  next  before 

*7^  S^^       ^  o  ait —verification  &c. 

^^/    %•  ...  plea,  the  plaintiffs  took  out  of  court    Replication  to 

'^  *aU  satisfaction  and  discharge  of  the  causes  ^^  ^^"''*'  p'"* 

.a  in  the  declaration  mentioned  as  to  the  said  sum 

^  61  Ss.,  parcel  &;c. 

To  the  replication  to  the  second  plea  so  far  as  the  same  Rejoinders. 
related  to  the  said  residue  of  the  causes  of  action  in  the 
declaration  mentioned,  the  plaintiffs  rejoined  that  the  said 
residue  of  the  said  causes  of  action  were  not  nor  are,  nor 
was  nor  is  either  or  any  of  them,  nor  did  they  or  any  or 
either  of  them  relate  to,  accounts  still  open  and  unsettled 
concerning  the  trade  of  merchandize  between  merchant 
and  merchant,  nor  were  the  plaintiffs  and  defendant  mer^ 
diants,  in  manner  and  form  as  the  plaintiffs  had  above  in 
their  said  replication  in  that  behalf  alleged^-^concluding  to 
the  country.    Issue. 

And  as  to  the  replication  to  the  third  plea  so  fiir  as  the  Merchants' 
same  related  to  the  said  residue  of  the  said  causes  of  set-off  *^^""^'* 
in  that  plea  mentioned,  the  defendant  rejoined,  that  the 
said  residue  of  the  said  causes  of  set-off  were  and  are  and 
related  to  certain  accounts  still  open  and  unsettled  con- 
cerning the  trade  of  merchandize  between  merchant  and 
merchant,  that  is  to  say,  between  the  plaintiffs  and  de« 
fondant  as  merchants,  and  that  the  plaintiffs  and  the  defond- 
ant  were  merchants  during  the  time  that  the  said  accounts 
and  matters  arose  and  were  subsisting  between  them — 
verification. 

As  to  the  rejoinder  to  the  replication  to  the  third  plea,  Surrejoinder. 
so  far  as  the  same  related  to  the  said  residue  of  the  said 
causes  of  set-off  in  that  plea  mentioned,  the  plaintiffs  sur- 
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Fourthty^  payment  into  oonrt  of  3/.  8$.,  and  no  damage! 
nhra — ^verification^  and  prayer  of  judgment  if  &c. 

The  plaintiffs  joined  issue  on  the  first  plea,  and  replied 
to  the  second^  so  far  as  the  same  related  to  the  sum  of 
8/.  9«.  Sd.,  parcel  of  the  monies  in  the  first  count  of  the 
declaration  mentioned,  and  also  so  far  as  the  said  plea 
related  to  the  last  count  of  the  declaration,  that  they  ougbt 
not  to  be  barred  firom  having  their  aforesaid  action  agaisst 
the  defendant,  because  they  said  that  the  said  came  of 
action  in  the  said  first  count  mentioned  as  to  the  said  ram 
of  SL  9s.  Sd.,  and  the  said  cause  of  action  in  the  said  lait 
count  mentioned,  and  each  of  them,  did  accrue  to  tlie 
plaintiffii  within  six  years  next  before  the  commencement 
of  the  suit,  in  manner  and  form  as  the  plaintiffs  had 
above  thereof  complained  against  the  defendant— con- 
cluding to  the  country.    Issue. 

As  to  the  second  plea,  so  far  as  the  same  related  to  the 
residue  of  the  said  causes  of  action  in  the  declaration  men- 
tioned, the  plaintiffs  replied,  that  the  said  residue  of  the 
said  causes  of  action  were  and  are  and  relate  to  certain 
accounts  still  open  and  unsettled  concerning  the  trade  of 
merchandise  between  merchant  and  merchant,  that  ii  to 
say,  between  the  plaintiflb  and  defendant  as  merohaDts, 
and  that  the  plaintifiB  and  defendant  were  merdianti 
during  the  time  the  said  accounts  and  matters  arose  and 
were  subsisting  between  them,-  and  this  the  plaintifi 
were  ready  to  verify,  wherefore  they  prayed  judgment  and 
their  damages  by  them  sustained  on  occasion  of  the  non- 
performance of  the  promise  in  the  declaration  mentioned 
as  to  the  said  residue  of  the  said  causes  of  action,  to  be 
adjudged  to  them. 

As  to  the  third  plea,  so  far  as  the  same  related  to  the 
sum  of  8/.  I2s.0ld.,  parcel  of  the  monies  in  the  said  third 
plea  mentioned  and  not  excepted  thereby,  theplaintiffi  re- 
plied that  they  were  not  nor  are  indebted  to  the  defendant 
as  in  that  plea  alleged-— concluding  to  the  country.  Issne. 
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And  Its  to  the  said  third  plea  so  far  as  the  same  related        1842. 
to  the  residue  of  the  causes  of  set-off  in  the  said  third  plea       cottam 
mentioned  and  not  therebj  excepted^  the  plaintiffs  replied  *> 

that  the  said  residue  of  the  said  causes  of  set-off  therein 
mentioned  did  not^  nor  did  any  part  thereof^  arise  or  accrue 
to  the  defendant  at  any  time  within  six  years  next  before 
the  commencement  of  the  suit— verification  &c. 

And,  as  to  the  last  plea,  the  plaintiffs  took  out  of  court  Replication  to 
the  8/.  88.  in  fuU  satisfaction  and  discharge  of  the  causes  *^*  ^**"*'*'  P'"* 
of  action  in  the  declaration  mentioned  as  to  the  said  sum 
of  3/.  8^.^  parcel  &c. 

To  the  replication  to  the  second  plea  so  far  as  the  same  Rejoinden. 
related  to  the  said  residue  of  the  causes  of  action  in  the 
declaration  mentioned,  the  plaintiffs  rejoined  that  the  said 
residue  of  the  said  causes  of  action  were  not  nor  are,  nor 
was  nor  is  either  or  any  of  them,  nor  did  they  or  any  or 
either  of  them  relate  to,  accounts  still  open  and  unsettled 
concerning  the  trade  of  merchandize  between  merchant 
and  merchant,  nor  were  the  plaintiffs  and  defendant  mer^ 
chuits,  in  manner  and  form  as  the  plaintiffs  had  above  in 
their  said  replication  in  that  behalf  aUeged^-^concluding  to 
the  country.    Issue. 

And  as  to  the  replication  to  the  third  plea  so  fiir  as  the  Merchants' 
aame  related  to  the  said  residue  of  the  said  causes  of  set*off  *^^""^*' 
in  that  plea  mentioned,  the  defendant  rejoined,  that  the 
said  residue  of  the  said  causes  of  set-off  were  and  are  and 
related  to  certain  accounts  still  open  and  unsettled  con- 
cerning the  trade  of  merchandize  between  merchant  and 
merchant,  that  is  to  say,  between  the  plaintiffs  and  de- 
fendant as  merchants,  and  that  the  plaintiffs  and  the  defend- 
ant were  merchants  during  the  time  that  the  said  accounts 
and  matters  arose  and  were  subsisting  between  them — 
verification. 

As  to  the  rejoinder  to  the  replication  to  the  third  plea,  Surrejoinder. 
so  far  as  the  same  related  to  the  said  residue  of  the  said 
causes  of  set-off  in  that  plea  mentioned,  the  plaintiffs  sur- 
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1842.        rejoined,  that  the  said  residue  of  fhe  said  causes  of  seti-off 

CoTTAM       ^^^  ^^^  ^^^  ^^^f  ^^^  ^^  ^^  relate  to,  aocoonts  still  open 
9*  and  unsettled  concerning  the  trade  of  merchandise  between 

Pabtbidob.  , 

merchant  and  merchant,  that  is  to  say,  between  the  plain* 
tiifs  and  the  defendant  as  merchants,  in  manner  and  torn 
as  the  defendant  had  alleged — concluding  to  the  oountiy. 
Issue. 

The  cause  was  first  tried  before  Tindal,  C.  J.,  at  the 
sittings  in  London  after  Trinity  Term,  1839,  when  a  ver* 
diet  was,  by  consent,  taken  for  the  plaintiffii,  damages 
44/.  12«.  8</.,  subject  to  the  opinion  of  the  court  upon  a 
special  case.  Before  the  case  was  settled,  a  fiat  issued 
against  the  defendant,  under  which  he  was  duly  dedared  a 
bankrupt.  The  plaintiffs  declining,  under  these  drcnm* 
stances,  to  proceed  with  the  special  case,  the  court,  on  the 
application  of  the  defendant,  directed  a  new  trial :  see  9 
DowL  629,  ante.  Vol.  8,  p.  174. 

The  cause  was  again  tried,  at  the  sittings  in  London 
after  Michaelmas  Term,  1842,  before  Erskine,  J.  The 
plaintiffs  were  iron-founders  and  wholesale  and  retail 
manufacturing  smiths  and  agricultural  implement  makers, 
carrying  on  business  at  premises  situate  in  the  Cornwall 
Boad,  Lambeth,  and  also  at  Winsley  Street,  Oxford  Street. 
Down  to  June,  1884,  the  defendant  carried  on  the  business 
of  a  retail  ironmonger  in  the  New  Cut,  Lambeth.  The 
action  was  brought  to  recover  the  balance  of  an  account 
for  goods  sold  and  ddivered  by  the  plaintiffs  to  the  de* 
fendant  between  the  month  of  June,  1880,  and  June,  18S4 
Assuming  that  the  plaintiff'  demand  must  be  limited  to 
goods  supplied  within  six  years  next  before  the  conunence* 
ment  of  the  action  (Feb.  23rd,  1883),  the  sum  due  to 
them  was  8/.  7«.  4d.  only  (53),  which  was  corered  by  the 
money  paid  into  court :  but,  charging  the  defendant  with 
the  full  amount  of  the  goods  furnished  to  him,  and  ginng 

(53)  This  sum  was  emneously  stated  in  the  pleadiogi  atSt  Sf.  9^ 
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liim  credit  for  cash  paid,  and  for  goods  sold  by  him  to  tlie        1843. 
plaintiffs,  as  mentioned  in  his  particular  of  set-off — as  the       cottam 
plaintiffs  claimed  to  do,  either  on  the  ground  that  the  case  v* 

fell  within  the  exception  as  to  merchants'  accounts  in  the 
21  Jac.  1,  c.  16,  s.  8,  or  on  the  ground  that  the  account 
being  an  open  and  unsettled  account,  some  items  of  which 
were  within  six  years,  the  whole  was  excluded  from  the 
operation  of  the  statute — the  plaintiffs  were  entitled  to  a 
▼erdict  for  44/.  12«.  Sd. 

The  plaintiffs'  clerk,  who  was  called  as  a  witness,  stated, 
that,  in  May,  1834,  he  called  upon  the  defendant  for  a 
settlement  of  the  plaintiffs'  account,  when  the  defendant 
observed — "  When  you  give  me  credit  for.the  goods  I  have 
furnished  to  you,  there  will  be  but  little  between  us." 

The  learned  judge  left  it  to  the  jury  to  say  whether  there 
had  been  any  payment  by  the  defendant,  or  any  delivery 
of  goods  by  him  to  the  plaintiffs  as  payment,  within  six 
years  next  before  the  commencement  of  the  action;  or 
whether  there  had  been  any  agreement  between  the  plain-^ 
tiffs  and  defendant  that  the  items  on  the  one  side  of  the 
account  should  be  set  against  those  on  the  other  side. 

The  jury  returned  a  verdict  for  the  defendant. 

G.  Hayes,  in  Hilary  Term  last,  pursuant  to  leave  re* 
served  to  him,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  plaintiff  for  3/.  9^.  Sd,  on  the  second  issue,  and  for 
41/.  3s.  5  J.  on  the  third  issue,  upon  the  grounds  urged  at 
the  trial.— He  referred  to  CatKng  v.  Skauldmg,  6  T.  R« 
189. 

FT.  H.  Watson  now  shewed  cause. — Two  questions  ar^ 
presented  for  the  consideration  of  the  court  in  this  case — 
first,  whether  the  dealings  between  these  parties  come 
within  the  exception  as  to  merchants'  acco\mts  in  the  3rd 
section  of  the  statute  of  limitations — secondly,  whether, 
there  being  an  open  and  unsettled  account  between  tho 
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accounts. 


plaintiffs  and  the  defendant  irith  items  on  either  ode 
within  die  period  of  limitation,  those  items  withdraw  & 
whole  account  from  the  operation  of  the  statate. 

1.  The  words  of  the  8rd  section  of  the  21  Jac  I, 
c.  16,  are,  ''that  all  actions  of  trespass  quaie  dansom  frs- 
git,  all  actions  of  trespass,  detinue,  action  sur  trover,  and 
replevin,  for  taking  away  of  goods  or  cattle,  ofl  adkut 
of  account,  and  npon  the  case,  other  than  such  aecomits  at 
concern  the  trade  of  merchandize  between  merchant  and  sur- 
chant,  their  factors  or  servants,  all  actions  of  debt  groonded 
npon  any  lending  or  contract  without  specialty,  all  actioiiB 
of  debt  for  arrearages  of  rent,  and  all  actions  of  aasanUy 
menace,  battery,  wounding,  and  imprisonment,  or  any  of 
them,  which  shall  be  sued  or  brought,  &o.,  shall  be  com- 
menced and  sued  within  the  time  and  limitation  hereafter 
expressed,  and  not  after ;  (that  is  to  say),  the  said  actions 
npon  the  case  (other  than  for  slander),  and  the  said  se&mt 
for  account,  and  the  said  actions  for  trespass,  debt,  detinoe, 
and  replevin  for  goods  or  cattie,  and  the  said  actioa  of 
trespass  quare  clansum  firegit,  within  six  years  next  after 
the  cause  of  such  actions  or  suit,  and  not  after,''  &e.  The 
accounts  between  these  parties  clearly  are  not  ''sach 
accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,''  as  are  contemplated  by  the 
statute ;  but  mere  cross-demands,  such  as  form  the  ordi- 
nary subject-matter  of  a  setoff.  The  statute  evidestlj 
contemplates  only  the  case  of  consignments  by  a  mochaiit 
abroad  to  amwchant  here,  or  by  a  merchant  to  afactor  or 
agent.  The  decision  in  Catling  v.  Skoulding  did  not  proceed 
upon  the  ground  that  the  case  fell  within  the  exception, 
but  entirely  upon  the  ground  of  an  implied  promise  to  pay. 
At  common  law,  the  writ  of  account  lay  only  against  a 
bailiff  or  receiver  or  guardian  in  socage :  and  the  statote 
4  &  6  Anne,  c.  16,  merely  extends  that  kind  of  remedy  to 
the  case  of  joint-tenants  and  tenants  in  common.  Iliefe 
is  no  pretence  for  saying  that  an  action  of  account  will  lie 
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in  the  case  of  a  mere  sale  of  goods  by  one  tradesman  to  1842. 
another :  and  in  IngUs  v.  Haiffh,  8  M.  &  Welsby,  769^  it  gottam 
was  expressly  held  that  the  exception  as  to  mediants'  _.  *• 
accounts  appUes  only  to  an  action  of  acoonnti  or  to  an 
action  on  the  case  for  not  accountings  but  not  to  an  action 
of  indebitatus  assumpsit.  Parke^  B.^  in  delivering  the 
judgment  of  the  courts  there  says:  ''Where  a  merchant 
plaintiff  brings  an  action  for  goods  sold  and  deUrered, 
money  paid,  or  any  of  the  other  items  which  may  consti- 
tute his  demand  against  the  merchant  defendant  with 
whom  he  has  had  mutual  deatings,  he  is  rather  repudiating 
than  enforcing  accounts.  Indeed,  by  the  comparatively 
modem  statutes  of  set-off,  the  defendant  may  now  have 
the  benefit  of  his  counter  demands ;  but  that  was  not  the 
case  at  the  date  of  the  statute  of  limitations ;  and  we  must 
construe  the  statute  now  as  it  ought  to  have  been  con- 
strued immediately  after  it  became  law.  At  that  time 
there  was  no  proceeding  at  law  by  which  mutual  demands 
could  be  set  against  each  other,  except  by  action  of  account, 
and  consequently  there  was  no  other  action  in  any  manner 
connected  with  accounts  properly  so  called.  It  does  not  at 
all  vary  the  case,  that  the  plaintiff  only  seeks  to  recover 
what  he  calls  the  balance  due  on  the  account.  If  that 
balance  had  been  stated  and  agreed  to,  then  all  the  autho- 
rities shew  that  it  is  altogether  out  of  the  exception.  If  it 
has  not  been  stated  and  agreed  to,  then  it  is  only  what  the 
plaintiff  chooses  to  call  a  balance,  the  accuracy  of  whidi 
the  defendant  had,  at  the  time  of  passing  the  statute  of 
limitations,  no  means  of  disputing  in  an  action  of  assump- 
sit.''   That  case  has  entirely  settled  the  point. 

2.  With  respect  to  the  8/.  9^.  8d.,  which  forms  the  sub-  2.  As  to  the 
ject  of  the  second  issue,  it  is  said  that  those  items  in  the  9  oeo?4, 1 14, 
account  that  are  of  greater  antiquity  than  six  years  are  '*  ^' 
withdrawn  from  the  operation  of  the  statute  by  the  deli- 
very of  goods  within  the  six  years.  Catling  v.  Sk&ulding,  and 
many  other  cases,  undoubtedly  had  put  the  law  upon  that 
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1842.        footing :  but  this^  it  is  to  be  obserred,  was  at  a  time  whea 
CoTTAM^      ^^y  acknowledgment  or  promise  to  pay,  or  even  a  promise 
*•  not  to  pay,  was  held  sufficient  to  preTcnt  the  operatioD  ol 

the  statute.  All  that,  however,  is  now  settled  by  the  9  Geo. 
4,  c.  14,  s.  1,  which  enacts,  ''that,  in  actions  of  debt  or 
upon  the  case  grounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  any  case  out  of  the  operation  of  the  statute  of  limi- 
tations, or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or 
contained  by  or  in  some  writing  to  be  signed  by  the  party 
chargeable  thereby:''  and  then  comes  a  proviso  "that 
nothing  herein  contained  shall  alter  or  take  away  or  lessen, 
the  e£Pect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever ; ''  which  shews  that  even  a  part 
payment,  unless  expressly  excepted,  would  not  have  pre- 
vented the  operation  of  the  statute  quoad  the  rest  of  the 
debt.  Since  the  passing  of  that  statute.  Calling  x.  ShmkSng 
is  no  longer  law :  it  has  repeatedly  been  held  that  items 
within  six  years  do  not  take  the  whole  account  out  of  the 
operation  of  the  statute  of  limitations.  fVilHamg  v.  Gr^ftki, 
2  C.  M.  &  B.  46,  is  precisely  in  point.  There,  A.  occupied 
a  house  and  land  under  B.,  at  the  rent  of  16^.  a  year,  and 
A.,  at  B.'s  request,  entered  into  his  employment  as  a  farm- 
ing bailiff,  and  to  perform  other  services,  in  the  pikoe  of 
another  person  who  had  been  employed  by  B.  and  had  been 
paid  128.  a  week.  A.  continued  in  B.'s  service  for  more 
than  twelve  years,  but  there  was  no  payment  of  rent  on 
the  one  hand,  or  of  wages  on  the  other.  In  an  action 
brought  by  A.  to  recover  wages  for  twelve  years,  deducting 
the  rent,  it  was  held  that  this  was  not  such  an  open  account 
as  would  take  the  case  out  of  the  statute  of  limitations, 
since  the  9  G^.  4,  c.  14;  but  that  there  must  be  a  part 
pajrment  in  cash,  or  what  is  equivalent  to  it,  to  have  that 
effect.    And  Parke,  B.,  said :  ''  I  think  it  was  incumbent 
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on  tlie  plaintiff  to  shew  a  part  payment  in  casb,  or  what  is        1842. 

equivalent  to  it,  to  take  the  case  out  of  the  statute,  since      "cottam 

Lord  Tenterden'a  act.    There  might  have  been  an  agree-    _     «• 

ment  between  the  parties  to  this  effect — that  the  one 

should  not  call  upon  the  other  for  payment  of  the  money 

due  to  him,  because  he  owed  him  money  on  the  other 

hand.    Before  Lord  Tenterden's  act,  that  would  have  been 

a  sufficient  acknowledgment  to  take  the  case  out  of  the 

statute  of  limitations,  on  the  ground  that  the  conduct  of 

the  parties  was  equivalent  to  an  acknowledgment,  and  of 

a  promise  to  pay  the  debt:  but  it  appears  to  me,  that> 

since  the  new  statute,  there  must  be  something  equivalent 

to  part  payment/'   So,  in  fVaugh  v«  Cope,  6  M.  &  Welsby, 

824,  Lord  Abinger  says,  that,  ''since  Lord  Tenterden's 

act,  after  the  six  years  have  elapsed,  nothing  will  revive 

the  debt,  except  an  acknowledgment  in  writing,  from  which 

a  promise  to  pay  can  be  inferred,  or  a  part  payment  of 

principal  or  interest/' 

HayeSj  in  support  of  his  rule. — 1.  The  words  of  the  3rd  First  point. 
section  of  the  statute  of  limitations  do  not  warrant  the 
limited  construction  suggested;  for,  that  would  deprive 
all  merchants  of  the  benefit  of  the  exception,  unless  where 
they  were  dealing  with  factors.  At  common  law,  an 
action  of  account  was  always  maintainable  where  there 
was  any  agency  or  privity  between  the  parties.  Thus,  in 
the  Year  Book,  2  H.  4, 12  b.,  it  is  said,  "Nul  home  serf 
tonus  d'  accompter,  sinon  per  fait  del  ley,  ou  per  son  fait 
demesne :  per  fait  del  ley,  come  gardeine  en  socage,  quel 
le  ley  chase  et  compel  d'accompter :  de  son  fait  demesnoj 
lou  il  est  de  son  propre  volunt  receiver  ou  baily  &c."  Since 
that  time,  however,  the  strictness  of  that  rule  has  been 
materially  relaxed.  Li  Bacon's  Abridgment,  Accompt  (A), 
it  is  said :  "  By  the  common  law,  accompt  lay  only  against 
a  guardian  in  socage,  bailiff,  or  receiver,  or  by  oncy  in  favour 
of  trade  and  commerce,  namng  him9elf  merchant^  againat 
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1842.  mother^  wmmg  him  merchant^  and  for  the  exeeuion  p/  a 
merchant ;  for^  between  theie  there  was  such  &  printy  that 
the  hiw  presumed  them  conusant  of  each  other's  disbiins> 
ments^  receipts^  and  acquittances.  The  statute  13  Edw.  1, 
c.  28)  gives  an  action  of  acoompt  to  executors ;  tiie  26 
Edw.  3)  St.  6^  c.  5)  to  executCMre  of  execut«Mrs ;  the  81  Sdw.  8| 
c  11)  to  administrators ;  and  by  the  statute  4  Anne^  c.  16, 
s.  27|  actions  of  accompt  may  be  brought  against  the  exe- 
cutors and  administrators  of  every  guardian,  bailiff^  and 
receiver)  and  by  one  jointenant)  tenant  in  common^  his 
executors  and  administrators,  against  the  other,  as  bailiff, 
for  receiving  more  than  his  share,  and  against  his  execo- 
tors  and  administrators.'^  And  the  law  is  laid  down  in 
nearly  the  same  terms  in  Comyns's  Digest,  Acoompt  (B.), 
Viner's  Abridgment^  Account^  (C),  (D.),  (P.),  Buller'sNisi 
Prius,  127,  and  Selwyn's  Kisi  Prius,  1^  In  Fitzherberf  s 
Natura  Brevium,  118  D,  it  is  said :  "  In  some  cases  in  an 
action  of  account  against  one  as  receptor  denariorum,  he 
shall  have  allowance  of  his  expenses  and  charges,  and  shall 
account  for  the  profit  he  received  or  might  reasonably  re- 
ceive ;  and  this  was  provided  by  law  in  favour  of  merchants, 
and  for  advancement  of  trade  and  trafficke.  As,  if  two 
joynt  merchants  occupy  their  stocke  goods  and  merchan- 
diees  in  common  to  their  common  profit,  one  of  them 
naming  himself  a  merchant  shall  have  an  account  against 
the  other  naming  him  a  merchant,  and  shall  charge  him 
as  receptor  denariorum  ipsius  B.  ex  quftcunque  canst 
et  contractu  ad  communem  utilitatem  ipsorum  A.  etB. 
provenien',  sicut  per  legem  mercatorium  rationabiliter 
monstrare  poterit.''  [7l9ub/,  C.  J. — ^This  is  not  a  dealing 
between  merchant  and  merchant  for  which  an  action  of 
account  would  lie :  it  is  an  ordinary  action  of  assumpsit  for 
goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant, 
with  a  set-off  for  goods  sold  and  delivered  by  the  defendant 
to  the  plaintiffs.]  That  the  term  ''  merchant'^  was  not,  at 
the  time  the  statute  of  limitations  passed,  used  in  the 
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limited  sense  in  which  it  is  now  received,  is  clear.    In        1842. 

Hamond  v.  Jethro,  2  Brownlow,  99,  it  is  said,  "  that  it  was      ^^^^i"^ 

agreed  by  aU  the  justices,  that,  by  the  law  of  merchants,  if  «>. 

two  merchanU  joyn  in  trade,  that,  of  the  inci^ase  of  that,    ^''»"*»- 

if  one  dye,  the  other  shall  not  have  the  benefit  by  survivor* 

ship :  see  Fitzherberf  s  Natura  Brevinm,  Aecomptj  38  Ed.  3. 

And  80  of  two  joynt  shopkeepers,  for,  they  are  merchants : 

for,  as  Coke  saith,  there  are  four  sorts  of  merchants,  that 

is,  merchant  adventurers,  merchants  dormants,  merchants 

travelling,  and  merchants  residents,  and  amongst  them  all 

there  shall  be  no  benefit  by  survivor.'^     [Tindal,  C.  J. — 

That  may  be :  but,  to  constitute  merchants'  accounts,  there 

must  be  some  trust  or  privity  shewn  between  the  parties.] 

The  evidence  shewed  a  sufficient  mutuality  and  privity  be- 

tween  these  parties  to  bring  the  case  within  the  exception. 

In  Inglis  v.  Haigh,  8  M.  &  Welsby,  769,  the  point  arose 

upon  the  record :  here,  the  only  question  is  as  to  how  the 

verdict  is  to  be  entered. 

2.  Accounts  may  be  withdrawn  from  the  operation  of  second  point 
the  statute  of  limitations  by  part  payment  or  delivery  of 
goods,  or  where  there  are  mutual  accounts  between  the 
parties  and  dealings  between  them  with  reference  to  and 
upon  the  faith  of  such  open  and  unsettled  accounts.  Cat-* 
Unff  V.  Skouldinff,  6  T.  R.  189,  expressly  decided,  that,  if 
there  be  a  mutual  account  of  any  sort  between  the  plaintiff 
and  defendant,  for  any  item  of  which  credit  has  been  given 
within  six  years,  that  is  evidence  of  an  acknowledgment  of 
there  being  sudi  an  open  account  between  the  parties,  and 
of  a  promise  to  pay  the  balance,  so  as  to  take  the  case  out 
of  the  statute  of  limitations.  "  Here,''  said  Lord  Kenyon, 
''  are  mutual  items  of  account  ,*  and  I  take  it  to  have  been 
clearly  settled,  as  long  as  I  have  any  memory  of  the  prac- 
tice of  the  courts,  that  every  new  item  and  credit  in  an 
account  given  by  one  party  to  the  other  is  an  admission  of 
there  being  some  unsettled  account  between  them,  the 
amount  of  which  is  afterwards  to  be  ascertained ;  and  any 
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1842.        act  which  the  jury  may  oonaider  as  aa  acknowledgment  of 
CoTTiiM       ^^  being  an  open  account  is  suflBcient  to  take  the  case  out 
^-  of  the  statute.    Daily  experience  teaches  ns^  that^  if  this 

rule  be  now  overturned,  it  will  lead  to  infinite  lujustice. 
In  Coiei  y.  Harris,  Bui.  N.  P.  149,  all  the  items  were  on 
one  side ;  and  Denison,  J.,  who  well  knew  what  was  the 
proper  replication  in  such  cases,  and  was  well  acquainted 
with  the  import  of  the  statute  of  limitations,  said,  where 
all  the  items  are  on  one  side,  the  last  item  which  happens 
to  be  within  six  years,  shall  not  draw  after  it  those  that 
are  of  longer  standing :  but  it  was  not  doubted  there  but 
that  if  there  had  been  mutual  demands,  the  plaintiff  might 
have  recovered/'    How  is  that  case  affected  by  the  statute 
9  Geo.  4,  c.  14?    The  enacting  part  of  s.  1  is  expressly 
confined  to  acknowledgments  or  promises  6y  words  onljr. 
Nor  is  Catting  v.  Skouldifig  at  all  impeached  by  the  case  of 
WUtiams  V.  Griffiths,  2  C.  M.  &  R.  4S :    there  was  no 
blending  of  the  accounts  there,  no  agreement  that  the 
wages  should  be  taken  in  liquidation  of  the  rent.     [En- 
hne,  J. — ^It  was  there  held  that  there  must  be  payment  or 
something  equivalent  to  payment]     In  WWia  v.  Nemham, 
8  Y.  &  J.  618,  it  was  held  that  a  verbal  acknowledgment 
of  the  payment  of  part  of  a  debt  within  six  years,  is  not 
sufficient  (within  the  9  Gteo.  4,  c.  14)  to  take  the  case  oat 
of  the  statute  of  limitations.    And  the  like  was  held  in 
Bayky  v.  Ashton,  4  P.  &  D.  204,  12  Ad.  &  E.  493,  and  in 
Maghee  v.  O^JVctf,  7  M.  &  Welsby,  681 .     \TindaI,  C.  J.- 
That  is  a  totally  different  point.]     In  order  to  give  a  pay- 
ment  the  effect  of  taking  a  case  out  of  the  statute,  it  must 
be  shewn  to  have  been  expressly  made  in  respect  of  the 
particular  debt  which  it  is  sought  to  take  out  of  the  sta- 
tute, and  in  pari  payment  of  that  debt — Tippets  v.  Heme, 
1  C.  M.  &  E.  252,  4  Tyr.  772—"  Because,"  says  Parke, 
B., ''  the  principle  upon  which  a  part  payment  takes  a  case 
out  of  the  statute,  is,  that  it  admits  a  greater  debt  to  be  due 
at  the  time  of  the  part  payment.    Unless  it  amounts  to 
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an  admission  that  more  is  due,  it  cannot  operate  as  an  ad-        1842. 
mission  of  any  still  existing  debt/'    And  the  same  learned       cottam 
Baron^  in  delivering  the  judgment  of  the  court  in  Waier$  ^' 

▼.  Ton^kina,  2  C.  M.  &  B.  723^  says :  '^  The  meaning  oipart 
payment  of  the  principal^  is^  not  the  naked  fact  of  payment 
of  a  sum  of  money,  but  payment  of  a  smaller  on  account  of 
a  greater  sum  due  from  the  person  making  the  payment  to 
him  to  DFhom  it  is  made ;  which  part  payment  implies  an 
admission  of  such  greater  sum  being  then  due,  and  a  pro- 
mise to  pay  it :  and  the  reason  why  the  effect  of  such  a  pay- 
ment  is  not  lessened  by  the  act,  is,  that  it  is  not  a  mere 
acknowledgment  by  words,  but  it  is  coupled  with  a  fact/' 
So,  here,  the  delivery  of  goods  within  six  years  by  the  de- 
fendant to  the  plaintiffs,  was  an  acknowledgment  coupled 
with  an  act,  which  according  to  the  authority  of  Hart  v. 
Nashy  2  C.  M.  &  B.  337,  and  Hooper  v.  Stephens,  4  Ad.  & 
E.  71,  may  operate  as  a  payment  within  the  9  Geo.  4^ 
c.  14,  so  as  to  bar  the  statute  of  limitations. 

TiNDAL,  C.  J. — ^This  is  an  action  for  goods  sold  and 
delivered,  in  which  the  defendant  has  pleaded  in  bar 
(except  as  to  3/.  8^.,  which  sum  he  has  paid  into  court)  the 
statute  of  limitations ;  and  the  plaintiffs,  to  avoid  the  effect 
of  this  plea,  have  in  their  replication  divided  their  demand, 
alleging,  as  to  3/.  9^.  3</.,  part  thereof,  that  the  causes  of 
action  accrued  within  six  years  next  before  the  commence- 
ment of  the  suit,  and,  as  to  the  residue,  ''  that  the  said 
residue  of  the  said  causes  of  action  were  and  are  and  relate 
to  accounts  still  open  and  unsettled  concerning  the  trade  of 
merchandize  between  merchant  and  merchant,  that  is  to 
say,  between  the  plaintiffs  and  defendant  as  merchantsj. 
and  that  the  plaintiffs  and  defendant  were  merchants  dur« 
ing  the  time  the  said  accounts  and  matters  arose  and  were 
subsisting  between  them/'  What  precise  object  the  plain* 
tiffs  had  in  thus  severing  the  demand,  when  the  whole 
arose  out  of  one  continued  course  of  dealing,  it  is  difficult 
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1842.  to  see :  it  ia  necesaarj,  howeTer^  to  consider  the  two  poinU 
thus  presented.  In  the  late  case  of  ItigUs  ▼•  Haigh,  8  M. 
k  Welsby^  769,  the  conrt  of  Excheqner  aeem  to  have  de> 
cided  that  the  exception  as  to  merchants'  accounts  in  the 
statute  of  limitations  applies  only  to  an  acHom  of  oeeaimi^ 
or  perhaps  also  to  an  action  an  the  case  for  not  aeeomUk^, 
but  not  to  an  action  of  indebitatus  assumpsit.  Without 
goings  quite  so  £ur  as  that  (though  I  bj  no  meana  intend  to 
impeach  the  propriety  of  that  deciaion),  I  am  of  c^anioki 
that  the  exception  will  not  apply  exeept  where  an  action  of 
account  is  maintainable :  and  the  ground  upon  which  I 
rest  the  determination  of  the  present  case,  is,  that  the  ctr- 
cumstances  are  not  such  for  which  an«action  of  account 
would  lie.  The  words  of  the  3rd  section  are — "  All  actions 
of  trespass  quare  clausum  fregit,  all  actions  of  trespass, 
detinue,  action  sur  trover,  and  replevin,  for  taking  away  of 
goods  and  cattle,  all  actions  of  accouni,  and  ipoit  the  case, 
other  than  such  accounts  as  concern  the  trade  ofmerckan- 
dize  between  merchant  and  merchant,  their  factors  or  ser^ 
vants,  all  actions  of  debt,  &c.,  shall  be  commenced  and 
flnoml  within  the  time  and  limitation  hereafter  expressed, 
and  not  after,  (that  is  to  say),  the  said  actions  iqpon  the 
case  (other  than  for  slander),  and  the  said  actions  for  ae^ 
oowU,  and  the  said  actions  for  trespass,  debt,  detinue,  and 
replevin  for  goods  or  cattle,  and  the  said  action  of  trespass 
quare  chnswiw  fregit,  within  six  years  next  after  the  cause 
of  such  actions  or  suit,  and  not  after,''  &c.  The  exception, 
therefore,  points  only  to  such  accounts  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant,  their 
fiu^tors  or  servants,  and  can  only  apply  to  the  action  of 
account,  or  perhaps,  as  is  said  by  the  court  of  Exchequer, 
to  an  action  on  the  case  for  not  accounting.  Then,  la  this 
a  case  in  which  an  action  of  account  would  lie  ?  It  is  laid 
down  in  Selwyn's  Nisi  Prius,  8th  edit.,  p.  1,  that, ''  by  the 
common  law,  an  action  of  account  for  the  rents  and  profits 
may  be  maintained  by  the  heir,  after  he  has  attained  die 
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age  of  fourteen  years^  against  the  guardian  in  socage ;  so^  1842. 
at  the  common  law^  account  will  lie  against  a  bailiff  or  cottam 
receiver,  and,  in  favour  of  trade  and  commerce,  by  one  __  *'• 
merchant  against  another/'  I  do  not  understand  it  to 
have  been  contended  that  an  action  of  account  lies  in  every 
case  where  there  have  been  mutual  sales  of  goods  between 
tradesmen ;  but  only  where  there  are  mutual  accounts,  with 
an  agreement  that  the  items  on  the  one  side  shall  be  set 
off  against  those  on  the  other,  and  the  balance  only  claimed 
on  either  side;  otherwise,  there  would  be  no  distinguishing 
it  firom  the  ordinary  case  of  goods  sold  and  delivered,  with 
a  claim  of  set-off  of  the  like  nature.  Every  case  put  in 
Selwyn  shews  that  the  action  of  account  is  founded  upon 
some  trust  or  privity  between  the  parties :  thus,  there  is  a 
confidence  or  trust  between  the  heir  and  his  guardian — 
between  the  owner  of  the  land  and  his  bailiff  or  receiver— 
between  merchant  and  merchant,  each  confiding  merchan- 
dize to  the  other.  The  words  of  the  statute  relate  not 
only  to  accounts  between  merchant  and  merchant,  but 
also  between  merchants  and  "  their  factors  or  servants  /' 
clearly  importing  dealings  which  create  a  trust.  There- 
fore, though  account  lies  where  a  merchant  abroad  con- 
signs goods  to  a  merchant  or  factor  here  for  sale  on  his 
account  on  commission,  it  by  no  means  follows  that  it  will 
also  lie  in  the  simple  case  of  mutual  sales.  Indeed,  the 
action  of  account  in  some  degree  resembles  a  bill  in  equity 
for  the  purpose  of  enforcing  the  execution  of  a  trust.  The 
form  of  the  judgment  shews  that ;  the  first  judgment  being 
that  the  defendant  do  account,  usually  termed  a  judgment 
quod  computet ;  whereupon  (the  defendant  offering  to  ac- 
count) the  court  assigns  auditors  to  take  and  declare  the 
account  between  the  parties :  and  then  the  final  judgment 
is,  that  the  plaintiff  do  recover  against  the  defendant  so 
much  as  the  defendant  is  found  to  be  in  arrear.  There  is 
no  reference,  either  in  Selwyn,  or  in  BuUer's  Nisi  Prius, 
to  any  case  where  this  form  of  action  has  been  held  to  lie 
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1842,  as  between  merchant  and  merchant :  and  the  only  autho- 
rity I  have  been  able  to  find  ia  in  litaherbert's  Naton 
Brerinm^  117  D^  where  it  ia  said,  that,  ''  if  two  merchants 
occupy  their  goods  and  merchandizes  in  common  nnto  their 
common  profit,  one  of  them  shall  haye  an  action  of  aoooant 
against  the  other  in  the  county  or  in  the  Common  Pkas:'' 
and  the  form  of  writ  is  given,  commanding  ''  A.,  merchant, 
that  justly  &c.  he  render  to  B.,  merchant,  a  reasonable 
account  for  the  time  in  which  he  was  receiver  of  the  money 
of  him  the  said  B.,|from  whatev^  cause  and  contract  coming, 
to  the  common  profit  of  them  the  said  A.  and  B«,  as  by  the 
law  of  merchants  he  may  reasonably  shew  that  be  oug^  to 
render  to  him,''  &c. — ^falling  in  with  the  limited  notion  al- 
ready expressed  with  respect  to  this  form  of  action,  rather 
than  with  a  case  of  ordinary  dealings  between  one  trades- 
man  and  another.  Is  this,  then,  the  case  of  an  aocoont 
concerning  the  trade  of  merchandiae  between  merchant 
and  merchant?  Waiving  the  question  whether  ordinaiy 
tradesmen  may  be  deemed  "  merchants ''  within  the  mean- 
ing of  the  statute — ^which  possibly  they  may — ^tlus  is  no- 
thing more  than  the  common  case  of  two  tradesmen 
each  selling  goods  to  the  other;  without  any  agreement 
that  the  goods  delivered  on  the  one  side  should  be  con- 
sidered as  payment  for  those  delivered  on  the  other,  or 
any  blending  of  accounts,  or  at  any  period  <^  the  mntnal 
dealings  any  understanding  that  the  balance  only  should 
be  enforced  on  the  one  side  or  the  other.  There  was 
nothing  to  prevent  each  firom  suing  the  other  of  them 
for  the  whole  amount :  and,  but  for  the  statutes  of  set-offi 
such  must  hare  been  the  course.  It  appears  to  me,  there- 
fore, that  this  is  not  such  an  account  as  concerns  the  trade 
of  merchandise  between  merchant  and  merchant  within 
the  true  meaning  of  the  exception,  and  consequently  that 
this  branch  of  the  replication  affords  no  sufficient  answer 
to  the  second  plea. 
9Qto.4^e.i4.      I  now  proceed to  consider  the  oth^r  branch  of  the repfi* 
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cation,  which  separates  from  the  general  account  the  sum  of        1842. 
3/.  9*.  3d.  merely  in  order  that,  failing  upon  the  one  point,       cottIm 
the  plaintiffs  may  take  the  chance  of  succeeding  upon  the  »• 

other,  and  so  getting  costs.  Upon  this  part  of  the  case,  it 
has  been  contended  for  the  plaintiffs,  that,  notwithstanding 
the  statute  of  9  Geo.  4,  c.  14,  there  has  been  such  a  course 
of  dealing  between  these  parties  as  will  take  the  case  out 
of  the  statute  of  limitations.  That  the  present  case  would, 
before  the  statute  9  Geo.  4,  c.  14,  have  fallen  within  the 
principle  laid  down  in  Catling  v.  ShotUding,  6  T.  B.  189,  I 
do  not  deny :  nor  do  I  deny  that  that  case  was  perfectly 
good  law  at  the  time  it  was  decided.  But,  as  I  read  the 
statute,  the  case  of  Catling  v.  Skotdding  can  now  no  longer 

m 

be  considered  an  authority.  The  1st  section  of  the  statute 
declares, ''  that,  in  actions  of  debt  or  upon  the  case  grounded 
upon  any  simple  contract,  no  acknowledgment  or  promise 
by  words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  any  case  out  of 
the  operation  of  the  said  enactments  [the  statute  of  limi- 
tations, 21  Jac.  1,  c.  16,  and  the  Irish  act,  10  Car.  1,  sess. 
2,  c.  6]  or  either  of  them,  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby.''  The  whole  weight 
of  the  argument  on  the  part  of  the  plaintiffs  rests  upon  the 
former  part  of  the  sentence — "  no  acknowledgment  or  pro- 
mise by  words  only  shall  be  deemed  sufficient,''  &c.  That 
part  of  the  clause  is  prohibitory  only :  the  enacting  part  is 
that  which  follows — "  unless  such  acknowledgment  or  pro- 
mise shall  be  made  or  contained  by  or  in  some  writing  to 
be  signed  by  the  party  chargeable  thereby."  In  effect, 
the  first  part  of  the  clause  is  merely  adverting  to  the  ex- 
isting state  of  the  law,  and  might  very  well  have  been  alto- 
gether omitted.  The  clause  then  goes  on  to  except  the 
case  of  a  part  payment — "  Provided  always  that  nothing 
herein  contained  shall  alter  or  take  away  or  lessen  the 
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effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  wliatsoever  ^' — ^leaving  that  particnlar  case  pre- 
cisely on  the  footing  npon  vliich  it  stood  before.  The 
ground  upon  which  part  payment  was  before  held  to  take 
the  case  out  of  the  statute  21  Jac  1,  c.  16,  was,  that,  from 
the  payment  of  a  portion,  the  jury  might  assume  that  the 
rest  was  due.  Upon  what  ground  was  it,  that,  in  CaiUng 
v.  Skouldinfff  the  existence  of  items  in  the  account  irithm 
six  years,  was  held  to  take  the  whole  account  out  of  the 
statute?  Simply  that  it  was  evidence  whence  the  jmy 
might  infer  an  acknowledgment  of  there  being  an  open 
account  between  the  parties,  and  a  promise  to  pay  the  ba- 
lance. When,  therefore,  we  find  that  the  statute  of 
9  Geo.  4,  c.  14,  expressly  excepts  payment,  and  that  only, 
I  should  infer  that  e?ery  other  kind  of  acknowledgment 
short  of  an  acknowledgment  in  writing,  was  intended  by 
the  legislature  to  be  rendered  ineffectual — ^Expressio  unios 
est  exclusio  alterius.  And  this  seems  to  be  an  answer  to 
the  second  branch  of  the  argument.  With  respect  to  the 
cases  that  were  cited  for  the  purpose  of  shewing  that  a  de- 
livery of  goods  may  be  equivalent  to  payment,  it  is  unneces- 
sary to  advert  to  them ;  for,  there  was  no  evidence  that  these 
goods  were  so  sent,  and  the  jury  have  expressly  negatived 
the  fact.  I  think  the  object  and  intention  of  the  9  Geo.  4, 
c.  14,  extremely  clear :  and  certainly  it  is  a  most  beneficial 
statute :  and,  if  we  were  to  yield  to  the  arguments  that 
have  been  urged  before  us,  we  should  be  opening  a  door  to 
all  the  difficulties  it  was  designed  to  exclude.  Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  mle  that  has 
been  obtained  for  entering  a  verdict  for  the  plaintiffs  should 
be  discharged. 


Merchtntt'  ac- 
counts. 


CoLTMAN,  J. — I  entirely  concur  in  the  opinion  expressed 
by  my  Lord  Chief  Justice.  The  clause  of  the  statute  upon 
which  the  first  point  arises  has  not  at  all  times  received 
the  attention  that  later  cases  have  bestowed  upon  it 
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Upon  a  careful  consideration  of  its  language^  I  see  no        1842. 
room  for  doubt.     Mr,  Watson  seeks  to  limit  the  exception       qottau 
to  actions  of  account  against  factors  or  servants :  but  the    _     «. 

^  Partridob. 

wnt  that  has  been  cited  from  Fitzherbert  shews  that  it 
lies  between  merchant  and  merchant.  The  nature  of  the 
action  of  account  underwent  some  discussion  in  this  court 
in  the  recent  case  of  Baxter  v,  Hozier,  7  Scott,  238,  5  New 
Cases,  288.  I  remember  upon  that  occasion  looking  into  the 
older  authorities  on  the  subject,  without  finding  anything 
that  carried  the  case  further  than  the  doctrine  to  be  found 
in  Fitzherbert.  Mr.  Hayes  has  contended  that  the  excep- 
tion in  the  statute  as  to  merchants'  accounts  applies  to 
every  case  where  two  tradesmen  have  mutually  furnished 
goods  the  one  to  the  other.  I  do  not,  however,  find  any 
authority  for  that  position.  Neither  Buller,  nor  Selwyn, 
nor  any  of  the  other  text-writers,  go  to  the  extent  of  stat- 
ing that  an  action  of  account  wiU  lie  wherever  there  are 
cross  accounts  and  mutual  dealings.  It  therefore  seems 
to  me,  that,  inasmuch  as  this  is  not  a  case  in  which  an 
action  of  account  would  lie,  so  neither  is  it  a  case  of  mer- 
chants* accounts  within  the  meaning  of  the  exception  in 
the  3rd  section  of  the  21  Jac.  1,  c.  16. 

With  respect  to  the  other  point,  it  seems  to  me  that  the  9  Geo.  4,  c.  u. 
cases  cited  by  Mr.  Watson  are  decisive,  and  that  we  should 
be  frittering  away  the  provisions  of  a  very  wholesome  sta- 
tute if  we  were  to  hold  the  delivery  of  goods  to  have  the 
effect  that  has  been  insisted  upon  on  the  part  of  the  plain- 
aSa,  The  delivery  of  goods  and  part  payment  stood  upon 
precisely  the  same  footing  before  the  passing  of  the  9  Oeo. 
4,  c.  14 :  each  was  evidence  of  an  acknowledgment  of  the 
existence  of  the  entire  debt.  But  now,  by  that  statute,  it 
is  provided  that  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing contract  whereby  to  take  any  case  out  of  the  ope- 
ration of  the  statute  of  limitations,  unless  such  acknow- 
ledgment or  promise  shall  be  made  or  contained  by  or  in 
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1842,        some  writing  to  be  signed  by  the  party  chargeable  thereby: 
*_    "    "      and  then  comes  a  proviso  expressly  excepting  from  the 
V.  operation  of  the  new  enactment  the  single  case  of  ^  pay- 

ment of  any  principal  or  interest  r^'  all  other  kinds  of  ac- 
knowledgmentj  therefore,  are  in  express  terms  abrogated. 

Ebskine,  J. — ^Two  questions  have  in  this  case  been 
argued  before  us  upon  the  replication  to  the  second  plea- 
first,  as  to  the  sum  of  41/.  8tf.  Td,^  which  the  phdntiii 
claim  to  be  entitled  to  recover  on  the  ground  that  the 
accounts  between  themselves  and  the  defendant  were 
merchants'  accounts  within  the  exception  in  the  Sid 
section  of  the  statute  of  limitations— secondly,  as  to 
8/.  9«.  Zd.,  as  to  which  the  plaintiffs  contend  that  the 
Merchanu'  •<>  casc  is  taken  out  of  the  statute.  The  3rd  section  of  the 
conn  .  21  j^^^  1^  0^  \Q^  ^i^  enumerating  various  other  actioiu, 

says,  that  "  all  actions  of  account  and  upon  the  case,  other 
than  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  fiEUstora  or  servants, 
&c.,  shall  be  commenced  and  sued  within  the  time  and 
limitation  thereafter  expressed,  and  not  after  (that  is  to 
say),  the  said  actions  upon  the  case  (other  than  for  sisn- 
der),  and  the  said  actions  for  account,  &c.,  within  six 
years,''  &c«  Now,  the  question  is,  what  does  the  statute 
mean  by  "  such  accounts  as  concern  the  trade  of  merchan- 
dize between  merchant  and  merchant  ?  "  On  the  part  of 
the  plaintiffs,  it  is  contended  that  every  account  that  con- 
tains cross-demands  is  within  the  exception — that  the 
statute  i8  not  in  this  respect  confined  to  accounts  and 
dealings  among  merchants  properly  so  caUed,  but  applies 
equally  to  all  tradesmen  having  mutual  dealings  with  each 
other.  Admitting  that  retail  tradesmen  may  be  merchants 
within  the  meaning  of  the  statute,  the  question  is,  whether 
the  accounts  between  these  parties  are  merchants'  accounts 
within  the  statute.  I  agree  with  my  Lord  Chief  Jostice 
imd  my  Brother  Coltman  in  thinking  that  no  accounts  are 
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within  the  exceptionj  unless  they  be  of  such  a  nature  that        Id42. 
the  one  party  is  entitled  to  maintain  against  the  other  an      cotTAsT 
action  of  account,  or  an  action  upon  the  case  for  not  v* 

Partkidob. 

accounting.  The  exception  was  introduced  for  the  purpose 
of  giving  to  merchants  the  same  opportunity  for  proceeding 
at  law  to  compel  their  correspondents  or  agents  to  furnish 
accounts^  as  they  would  have  if  they  proceeded  to  enforce 
an  account  in  a  court  of  equity :  and  it  is  to  be  observed 
that  the  words  of  the  exception  are  ''the  said  actions /br 
accountj''  not  actions  brought  igxm  accounts.  If  this  be 
the  true  interpretation  of  the  8rd  section,  do  the  facts  of 
this  case  disclose  a  transaction  between  merchant  and 
merchant  to  bring  it  within  the  exception  ?  On  the  part 
of  the  plaintiffs^  it  was  thought  necessary  to  qualify  the 
proposition  for  which  they  contended^  by  assuming  an 
agreement  between  the  parties  that  the  goods  delivered  on 
the  one  side  should  be  taken  in  reduction  of  the  demand 
on  the  other,  and  the  balance  only  should  constitute  the 
debt  between  them.  If  there  had  been  any  evidence  of 
such  an  agreement,  the  argument  for  the  plaintiffs  might 
have  been  well  founded;  indeed,  it  would  not  have  been 
necessary  to  consider  whether  or  not  these  were  merchants' 
accounts  within  the  exception  in  the  8rd  section  of  the 
statute  of  limitations,  for  the  case  would  have  come  within 
the  proviso  in  the  9  Greo.  4,  c.  14,  s.  1.  There  was,  how- 
ever, no  evidence  that  any  such  agreement  had  ever  been 
made:  there  was  simply  a  statement  by  the  defendant, 
when  applied  to  for  payment  for  the  goods  furnished  to 
him  by  the  plaintiffs,  that,  if  the  accounts  were  balanced, 
there  would  not  be  much  left.  It  appears  to  me,  therefore, 
that,  if  the  exception  in  the  statute  can  only  properly  be 
applied  where  there  has  been  such  agreement  or  under- 
standing, the  evidence  does  not  bring  this  case  within  it. 

Then  it  is  said  that  the  plaintiffs  are  at  all  events  enti-  9  oeo.  4,  c.  14. 
tied  to  recover  8/.  9^.  8if.,  as  to  which  the  replication 
alleges  that  the  cause  of  action  did  accrue  within  six  years 
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1842.        next  before  the  commencement  of  the  snit.    The  way  in 

CoTTAM       ^^ch  it  is  soaght  to  shew  that  that  part  of  the  demand 

-     ^'  accrued  within  six  years,  is.  that  there  are  some  items  on 

Partridob.  . 

each  side  of  the  account  within  six  years^  and  therefore  the 
case  is  taken  out  of  the  statute  of  limitations^  according  to 
the  principle  of  CatUng  v.  Skoulding,  6  T.  R.  189.  Un- 
doubtedly, if  this  case  had  occurred  before  the  passing  of 
the  9  Geo.  4,  c.  14,  Catling  v.  Skoulding  would  have  been 
in  point.  But,  what  was  the  ground  upon  which  that  case 
was  decided  ?  That  at  that  time  any  promise  to  pay  within 
six  years  was  sufficient  to  take  the  case  out  of  the  statute 
of  limitations ;  and  that,  where  there  was  an  open  account 
with  items  within  six  years,  that  amounted  to  an  acknow- 
ledgment that  there  were  debts  due  on  either  side,  whence 
arose  an  implied  promise  to  pay  the  balance.  But  the 
9  Geo.  4,  c.  14,  s.  1,  has  declared,  that,  '^in  actions  of  debt 
or  upon  the  case  grounded  upon  any  simple  contract,  no  ac- 
knowledgment or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract 
whereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments  or  either  of  them  (the  statutes  of  limita- 
tions), or  to  deprive  any  party  of  the  benefit  thereof.^' 
It  is  said  that  this  part  of  the  clause  does  not  apply, 
because  it  is  not  sought  to  take  this  case  out  of  the  opera- 
tion of  the  statute  of  limitations  by  an  acknowledgment  or 
promise  by  words  only,  but  by  an  act  such  as  in  CaiUng  v. 
Skoulding  was  taken  as  tantamount  to  a  promise  to  pay. 
The  argument  might  have  been  well  founded,  but  for  the 
words  that  immediately  follow — '^unless  such  acknowledg- 
ment or  promise  shall  be  made  or  contained  by  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby.'' 
The  words  in  the  earlier  part  of  the  clause  do  certainly 
seem  to  be  redundant  and  unnecessary.  But  we  must  look 
at  the  whole  clause  together.  The  legislature  seem  to 
have  thought  that  the  enacting  words  would  have  excluded 
even  the  case  of  payment;  and  therefore  a  proviso  was 
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introduced,  ''  that  nothing  therein  contained  should  alter        1842. 
or  take  away  or  lessen  the  effect  of  any  payment  of  any       cottam 
principal  or  interest  made  by  any  person  whatsoever/'  '• 

Upon  what  principle  was  it  that  payment  was  before  held 
to  take  a  case  out  of  the  statute  of  limitations  ?  No  other 
than  this,  that  it  was  evidence  of  an  admission  or  acknow- 
ledgment of  an  existing  debt.  The  legislatmre  having  in 
the  9  Greo.  4,  c.  14,  in  express  terms  excepted  the  case  of 
payment,  are  we  not  at  liberty  to  infer  that  they  intended 
that  payment  should  be  the  only  exception?  The  facts 
here  clearly  do  not  amount  to  an  acknowledgment  or 
promise,  xmless  they  amount  to  payment,  which  it  is  con- 
ceded they  do  not.  Cases  have  been  cited  for  the  purpose 
of  shewing  that  parol  evidence  is  admissible  to  prove  a 
payment  to  have  been  made  in  respect  of  a  larger  debt. 
But  all  that  those  cases  decide,  is,  that,  inasmuch  as 
payment  of  a  given  sum  does  not  necessarily  admit  that 
more  is  due,  there  must  be  some  evidence  to  shew  that  it 
had  reference  to  a  larger  debt,  and  such  evidence  need  not 
be  in  writing.  Cases  have  ako  been  cited  to  shew,  that^ 
where  there  is  an  agreement  between  the  parties,  either 
before  or  after  the  delivery  of  goods,  that  they  shall  be 
received  as  part  payment,  that  is  sufficient  to  take  the 
debt  out  of  the  statute  of  limitations.  But  here  there  was 
no  evidence  of  any  such  agreement,  but  simply  of  a  state- 
ment by  the  defendant,  that,  if  the  goods  suppUed  by  him 
to  the  plaintiffs  were  set  off  against  those  which  they  had 
furnished  to  him,  there  would  be  but  a  small  balance  left. 
I  am  therefore  of  opinion  that  the  evidence  does  not  bring 
this  case  within  the  proviso,  and  that,  not  being  brought 
within  the  proviso,  it  falls  within  the  prohibitory  part  of 
Lord  Tenterden's  act. 

Cresswell,  J. — ^This  case  has  received  such  ample  dis- 
cussion that  I  shall  content  myself  with  a  very  short  ex-    . 
pression  of  my  opinion.    With  respect  to  the  3/.  ds.  3d.,  9  Geo.  4,  c.  l#. 
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the  case  is  supposed  to  be  taken  out  of  the  operation  of 
the  statute  of  limitations  by  the  mutual  open  dealings  be- 
tween the  parties ;  and  for  this  position  the  plaintifb  rely 
upon  Catling  y.  Skoulding,  where  Lord  Eenyou  held,  that 
"  every  new  item  and  credit  in  an  account  given  by  one 
party  to  the  other  is  an  admission  of  there  being  some  un- 
settled account  between  them,  the  amount  of  which  is 
afterwards  to  be  ascertained ;  and  any  act  which  the  joiy 
may  consider  as  an  acknowledgment  of  its  being  an  open 
account  is  sufficient  to  take  the  case  out  of  the  statute.^' 
From  that  case  downwards,  there  has  been  a  studioos 
departure  firom  the  strict  and  proper  interpretation  of  the 
statute.  In  HeUinga  v.  Sfuxw^  1  Moore,  840,  7  Tannt.  608, 
Oibbs,  C.  J.,  appears  to  have  endeavoured  to  classify  the 
cases :  two  of  those  he  instances  are  somewhat  singular: — 
''  One  is,  where  the  defendant  has  admitted  that  the  debt 
is  unpaid,  but  has  stated  that  it  was  discharged  by  the 
lapse  of  time ;  another  is,  where  the  defendant  has  stated, 
not  that  the  debt  remained  due,  but  that  it  is  dischaiged 
by  a  particular  means,  to  which  he  has  with  precision 
referred  himself,  and  where  he  has  designated  that  time 
and  mode  so  strictly  that  the  court  can  say  it  is  impossible 
it  had  been  discharged  in  any  other  mode :  there  the 
courts  have  said,  '  K  the  plaintiff  can  disprove  that  mode, 
he  lets  himself  in  to  recover,  by  striking  from  under  the 
defendant  the  only  ground  on  which  he  professes  to  rely.' '' 
This  shews  how  far  the  courts  may  go  when  once  they 
depart  from  the  plain  and  ordinary  meaning  of  the  words 
of  a  statute.  The  object  of  the  9  Geo.  4,  c.  14,  was,  to  get 
rid  of  all  such  acknowledgments  or  promises  by  inference : 
it  has  been  so  held  in  several  cases.  A  delivery  of  goods 
cannot,  unless  under  circumstances  that  make  it  equivalent 
to  payment,  have  the  effect  of  taking  a  case  out  of  the 
statute  of  limitations. 

The  next  question  is,  whether  the  transactions  between 
these  parties  fall  within  the  exception  in  the  Srd  section  of 
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the  statute  of  limitations^  as  to  accounts  concerning  the        1842. 
trade  of  merchandize  between  merchant  and  merchant.       cottam 
In  one  sense,  no  doubt,  these  are  merchants^  accounts :  «• 

Partbii>ob. 

but  we  must  take  the  words  used  in  the  replication  in  the 
sense  that  is  given  to  them  by  the  statute^  otherwise  the 
replication  would  be  bad.  Now^  the  exception  in  the  3rd 
section  clearly  refers  only  to  such  dealings  between  mer- 
chant and  merchant^  their  factors  or  servants^  as  would 
enable  either  party  to  maintain  an  action  of  account  or  an 
action  upon  the  case  for  not  accounting.  Were  the  deal- 
ings between  these  parties  such  as  would  entitle  either  of 
them  to  maintain  an  action  of  account  against  the  other, 
or  an  action  upon  the  case  for  not  accounting  ?  It  is  true, 
there  have  been  mutual  dealings.  But,  was  the  defendant 
bound  to  render  any  account  to  the  plaintiffs  ?  or,  could 
the  plaintiffs  maintain  an  action  against  him  for  not  doing 
80?  I  apprehend  not.  The  duty  of  the  defendant  was 
simply  to  pay  for  the  goods  he  had  purchased.  It  is  sug- 
gested that  the  whole  transaction  was  intended  to  form  one 
entire  indiyisible  account.  If  that  were  so,  then  these  two 
consequences  would  follow — ^first,  that  the  plaintiffi  could 
only  sue  for  the  balance — secondly,  that  no  set-off  could  be 
pleaded ;  for,  the  statute  2  Oreo.  2,  c.  22,  s.  13,  applies  only 
to  the  case  of  mutual  debts. 

Upon  these  grounds,  therefore,  I  concur  with  the  rest  of 
the  court  in  thinking  that  the  plaintiffs  are  not  entitled  to 
recover  either  of  the  amounts  they  claim,  and  consequently 
that  the  rule  must  be  discharged. 

Rule  discharged. 


IN  THE  COMMON  FLEAS^ 


ThuTMday,  JoHN  GiBsoN  and  Another  v.  James  Brand. 

.  Afay  7/A.        fry 

In  an  action  X  HIS  was  an  action  upon  the  case  for  an  alleged  infringe- 
forThc  in-*'*  ment  by  the  defendant  of  the  plaintiffs'  patent  for  "  A  new 
fringement  of  a  qj.  improved  process  or  mannfactore  of  silk  and  silk  in  coin- 
new  or  improv-  bination  with  certain  other  fibrous  substances/' 
manufaciiire  of  The  declaration  stated^  that^  before  and  at  the  time  of 
combinltion  *"  *^®  making  and  obtaining  of  the  letters  patent,  and  of  the 
'^ h^  *^fih**"  committing  of  the  grievances  by  the  defendant  as  therein- 
substances/'  after  mentioned,  the  plaintiffs  were  the  true  and  first  in- 

the  declaration,  ^  jf  •  j  i»  _.__         ^ 

setting  out  the    vcutors  of  a  ucw  or  improvcd  process  or  manuracture  of 

aUeK^/ihat  the  ^^  ^^^  ^^  ^^  Combination  with  certain  other  fibrous  sab- 
defendant,  after 

the  making  of  the  said  letters  patent,  and  within  the  tern  of  years  therein  mentioned,  and  witbia 
that  part  of  the  united  kingdom  called  England,  unlawfully  and  without  the  license  or  consent 
and  against  the  will  of  the  plaintiffs,  made^  medt  amd  put  m  praeiice  the  said  inrentioo : — 
Held,  that  this  was  supported  by  evidence  that  the  defendant  gave  an  order  in  England  for  the 
making  of  the  article  by  the  plaintiffs'  process,  and  that  the  order  was  executed  and  the  goods 
received  by  the  defendant  in  England. 

The  second  plea  stated  that  the  plaintiffs  were  not  the  true  and  first  inventon  of  the  alleged 
new  or  improved  process  or  manufacture  &c.;  and  the  third,  that  the  aUeged  invention  was  not 
new.  By  their  specification,  the  plaintiffs  declared  the  nature  of  their  alleged  invention  to 
consist  of  eight  several  and  distinct  parts  or  heads,  the  sixth  being  "  tke  appUemiiem  9f 
their  improved  proeeu  to  the  throstle  machine  on  the  principle  qf  the  long  ratck^  for  the  new 
and  useful  purpose  of  spinning  silk-waste,"  and  the  seventh,  '*  certain  I'jwpi^pfieufi  ^feeted 
by  them  in  the  throttle  maehinct  by  which  its  utility  in  spinning  silk-waste  was  greatly  aog- 
mented."  After  describing  the  old  process  of  converting  silk- waste  into  yam,  the  specification 
proceeded  to  describe  the  novel  process  by  which  the  plaintiffs  produced  their  new  or  improved 
manufiicture ;  and,  referring  to  certain  drawings,  continued — "  the  annexed  drawings  for  the 
most  part  represent  the  well-known  spinning  frame  called  a  throstle,  on  the  principle  of  the  long 
ratch,  as  employed  in  the  spinning  of  flax;  which  machine,  combined  with  the  improtementt 
we  have  applied  to  </,  we  apply  to  the  new  and  useful  purpose  of  spinning  silk-waate  of  long 
fibres,  in  combination  with  flax  or  wool:"  and  the  specification  concluded  thus — "  We  desire  it 
to  be  understood  that  we  disclaim  those  parts  of  the  process  or  mecAoiitmt  which  were  or  may 
have  been  previous  to  the  granting  of  our  patent  well  known  or  in  use  for  the  same  purposes; 
but  we  restrict  our  claims  to  the  eight  several  heads  of  invention  mentioned  in  the  early  part 
of  this  specification,  all  of  which  we  believe  to  be  new  and  of  great  public  utility:" — Held,  that 
this  was  a  claim  either  of  a  new  invention,  or  a  new  combination  of  parts  of  the  throstle  ma- 
chine; and,  the  jury  having  found  "  that  the  invention  was  not  new,  but  an  improved proeem, 
not  a  new  combination,*'  that  the  defendant  was  entitled  to  the  verdict  upon  these  iasues. 

The  fifth  plea,  after  setting  out  the  specification,  alleged  that  the  plaintiffs  did  not  within 
six  calendar  months  next  and  immediately  after  the  date  of  the  letters  patent,  inrol  in  Chan* 
eery  any  instrument  in  writing,  under  the  hand  and  seal  of  the  plaintifis  or  either  of  them,  par- 
ticularly describing  and  ascertaining  the  nature  of  the  invention,  and  in  what  manner  the  same 
was  to  be  performed,  other  than  and  except  the  instrument  in  that  plea  mentioned  and  set 
forth ;  and  then  proceeded  to  allege  that  that  instrument  did  not  particularly  describe  and 
ascertain  the  nature  of  the  supposed  invention  and  in  what  manner  the  same  was  to  be  pM*- 
formed.  Issue  being  joined  upon  this  allegation,  and  found  for  the  plaintiffs: — Held,  that  it 
was  not  competent  to  (he  defendant  to  move  in  arrest  of  judgment,  on  the  ground  that  the  spe- 
cification so  set  out  was  insufficient  in  law. 
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stances ;  and  thereupon  his  late  Majesty,  King  William  1842. 
the  Fourth,  then  being  King  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  theretofore,  to  wit,  on  the  19th 
November,  in  the  7th  year  of  his  said  Majesty's  reign 
(1836),  by  his  said  Majesty's  letters  patent,  bearing  date, 
to  wit,  at  Westminster,  on  the  day  and  year  last  aforesaid, 
under  the  Great  Seal  of  Great  Britain — profert.  After 
setting  out  the  letters  patent,  the  declaration  proceeded  to 
aver,  that,  afterwards,  to  wit,  on  the  17th  May,  1837,  the 
plaintiffs  did,  by  an  instrument  in  writing  under  the  hand 
and  seal  of  the  plaintiff  John  Gibson,  particularly  describe 
and  ascertain  the  nature  of  the  said  invention,  and  in  what 
manner  the  same  was  to  be  performed,  and  did  afterwards, 
and  within  six  calendar  months  next  and  immediately  after 
the  date  of  the  said  letters  patent  thereinbefore  recited, 
cause  the  said  instrument  under  the  hand  and  seal  of  the 
said  John  Gibson  as  aforesaid  to  be  inroUed  in  the  High 
Court  of  Chancery  of  his  said  late  Majesty,  at  Westminster, 
in  the  county  of  Middlesex,  as  by  the  record  of  the  said 
instrument  in  writing  now  remaining  of  record  in  the 
High  Court  of  Chancery  of  our  Lady  the  Queen,  more 
fully  and  at  large  appears;  and  that  the  plaintiffs  had 
always,  from  the  time  of  the  making  of  the  said  letters 
patent  as  aforesaid  hitherto,  by  themselves,  their  deputies, 
servants,  and  agents,  made  and  exercised  and  vended  their 
said  invention  within  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  England  and  Wales,  to 
their  great  profit  and  advantage :  Yet  the  defendant,  well 
knowing  the  premises,  but  contriving  and  wrongfully  and 
injuriously  intending  to  injure  the  plaintiffs,  and  to  de- 
prive them  of  the  profits,  benefits,  and  advantages  which 
they  might  and  otherwise  would  have  derived  and  acquired 
firom  the  making,  using,  exercising,  and  vending  of  the 
said  invention,  after  the  making  of  the  said  letters  patent, 
and  within  the  said  term  of  years  in  the  said  letters  patent 
mentioned,  to  wit,  on  the  said  19th  November,  and  on 
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IN  THE  COMMON  PLEAS, 


IS42. 


First  plea : 

Second  plea : 
plaintiffs  not 
the  true  and 
first  inventors. 


Third  plea : 
not  a  new  in- 
vention. 


Fourth  plea : 
invention  of  no 
public  benefit* 


Fifth  plea: 


divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit^  and  within  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland  called  Eng- 
land^ and  also  within  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  Wales,  unlawfully  and 
unjustly,  without  the  license,  consent,  or  agreement  of  the 
plaintiffs,  or  either  of  them,  against  the  will  of  the  plain- 
tiffs,  and  within  the  said  term  of  fourteen  years  by  the 
said  letters  patent  granted,  directly  and  indirectly  made, 
used,  and  put  in  practice  the  said  moention,  and  ereiy 
part  thereof,  and  then  counterfeited,  imitated,  and  resem-^ 
bled  the  same,  and  every  part  thereof,  in  breach  of  the 
said  letters  patent,  and  against  the  privilege  so  granted  to 
the  plaintiffs  as  aforesaid;  whereby  the  plaintiflFs  had  been 
and  were  greatly  injured,  and  deprived  of  a  great  part  of 
the  profits  and  advantages  which  they  might  and  other- 
wise would  have  derived  and  acquired  from  the  said  inven- 
tion :  to  the  plaintiffs'  damage  of  10,000/. 

The  defendants  pleaded — first,  not  guilty. 

Secondly — ^that  the  plaintiffis  were  not  the  true  and  first 
inventors,  nor  was  either  of  them  the  true  and  first  in- 
ventor, of  the  alleged  new  or  improved  process  or  mann* 
facture  of  silk  and  silk  in  combination  with  certain  other 
fibrous  substances^  in  manner  and  form  as  the  plaintiffs  had 
above  in  that  behalf  alleged  ,*  concluding  to  the  countiT. 

Thirdly — that  the  said  alleged  invention  in  the  said 
letters  patent  and  in  the  said  instrument  in  writing  in  the 
declaration  mentioned,  was  not,  at  the  time  when  the  said 
letters  patent  were  granted  as  in  the  declaration  mentioned, 
a  new  invention ;  verification. 

Fourthly — ^that  the  said  alleged  invention  and  improve- 
ments in  the  declaration  mentioned,  and  in  the  said  letters 
patent  and  instrument  in  writing  in  the  declaration  men- 
tioned and  described,  was  and  is  of  no  use,  benefit,  or  ad- 
vantage to  the  public  whatsoever;  verification. 

Fifthly — ^that  the  said  instrument  in  writing,  under  the 
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hand  and  seal  of  the  plaintiff  John  Gibson^  in  the  declara*        IB42. 
tion  mentioned,  was  and  is  as  follows  [the  specification  was       gibsok 
here  set  out,  for  which  see  post,  p.  852]  :  that  the  said  «• 

figures  and  drawings  in  the  said  specification  mentioned  ^^^^  ^j^^      j^ 

and  referred  to  were  and  are  as  foUows  [setting  them  out]:  fication  (Muing 

*■  °  .      -•      it  out)  did  not 

that  the  plaintiffs  did  not,  nor  did  either  of  them,  within  properly  de- 
flix  calendar  months  next  and  immediately  after  the  date  Mention/ '''" 
of  the  said  letters  patent,  inrol  in  the  High  Court  of 
Chancery  any  instrument  in  writing,  imder  the  hand  and 
aeal  of  the  plaintiffs,  or  either  of  them,  particularly,  de- 
acribing  and  ascertaining  the  nature  of  the  said  invention, 
and  in  what  manner  the  same  was  to  be  performed,  other 
than  and  except  the  instrument  in  this  plea  above  men* 
tioned  and  set  forth  (54):  and  that  that  instrument  did  not 
particularly  describe  and  ascertain  the  nature  of  the  said 
supposed  invention,  and  in  what  manner  the  same  was  to 
be  performed ;  verification. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas,  RepUcatioiit. 
and  replied  to  the  third,  that  the  said  invention  in  the 
said  letters  patent  and  in  the  said  instrument  in  writing 
mentioned,  when  the  said  letters  patent  were  granted,  as 
in  the  declaration  mentioned,  was  a  new  invention — to  the 
fourth,  that  the  said  invention  and  improvement  in  the 
declaration  and  letters  patent  and  instrument  in  writing 
mentioned  and  described,  was  and  is  of  use,  benefit,  and 
advantage  to  the  public — and  to  the  fifth,  that  they  did  . 
within  six  calendar  months  next  and  immediately  after  the 
date  of  the  said  letters  patent,  inrol  in  the  High  Court  of 
Chancery  an  instrument  in  writing  under  the  hand  and 
seal  of  John  Gibson,  one  of  the  plaintiffs,  particularly  de- 
scribing and  ascertaining  the  nature  of  the  said  invention 
and  in  what  manner  the  same  was  to  be  performed,  to  wit, 
the  said  instrument  in  the  said  fifth  plea  mentioned  and 
set  forth ;  and  that  that  instrument  did  particularly  de- 

(54)  The  pleas  in  Walton  v.  Potter,  ante,  p.  91,  wanted  this  averment 
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1842. 


Notice  of  ob- 
jections. 


1.  Plaintiflb  not 
the  first  tnveot- 
ors. 


2.  Invention 
not  new, 


3.  or  useful, 


4.  or  the  sub- 
ject of  a  patent. 


5.  Invention 
not  accurately 
described. 


6.  Title  of  spe- 
cification not 
sustained, 

7.  too  large, 


8.  ambiguous. 


scribe  and  ascertain  the  nature  of  the  said  invention  and 
in  what  manner  the  same  was  and  is  to  be  performed. 
Issue  thereon. 

The  notice  of  objections  to  the  patent  intended  to  be 
relied  on  by  the  defendant  at  the  trial,  delivered  pursuant  to 
the  statute  5  &  6  WilL  4,  c.  83,  s.  5,  was  as  follows:— 

"  Take  notice,  that,  on  the  trial  of  this  cause,  the  de- 
fendant  will  insist  on  the  following  objections  to  the  Tft- 
lidity  of  the  patent  mentioned  in  the  declaration: 

"  1.  That  the  plainti£Ps  were  not  the  true  and  first  m- 
ventors  of  the  whole  or  any  part  of  the  alleged  new  or  im- 
proved process  or  manufiwsture  mentioned  and  described 
in  the  declaration,  letters  patent,  spedfication,  or  either  d 
them: 

''  2.  That  the  said  alleged  new  or  improved  process  or 
manufacture  was  not,  nor  was  any  part  thereof,  at  the 
time  of  the  granting  of  the  said  letters  patent,  new : 

''  8.  That  the  said  alleged  invention  is  not  a  material  or 
useful  invention : 

''4.  That  the  said  letters  patent  and  specification  do 
not,  nor  does  either  of  them,  disclose  any  invention  that 
can  be  the  subject  of  a  patent : 

''5.  That  the  said  specification  does  not  ascertain  or 
describe  with  sufficient  accuracy  or  particularity  the  na- 
ture of  the  said  supposed  invention : 

**  6.  That  the  said  specification  does  not  support  the  title 
of  the  said  alleged  specification : 

''  7.  That  the  said  title  is  too  large,  and  daims  more  than 
is  described  in  the  said  specification : 

''  8.  That  the  title  given  to  the  said  alleged  invention  in 
the  said  letters  patent  and  specification  is  ambiguous  and 
calculated  to  mislead,  because  it  is  doubtful  firom  the  said 
title  whether  the  said  patent  is  claimed  in  respect  of  and 
founded  upon  the  alleged  invention  of  a  new  or  improved 
manufacture  or  vendible  article  or  articles  produced  by  the 
alleged  new  or  improved  process  or  improvements  in  ma- 


^. 
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*ipon  the  invention  of  that  prooess  and 

^  whether  the  said  patent  is  claimed 

^  solely  founded  upon  the  alleged 

ved  process  and  improTcments 

^  manufacture  or  yendible 

1  use  before  the  granting 

as  far  as  can  be-  9.  Nature  of 

"i  _^  .   .        . .,  »  invention  not 

t,  consists  either  Ot.jufflcientlypar- 

achinery  to  the  pro-  «*»c»»*ri«««- 
.ac  or  articles  of  a  new  or 
,  ^  V  >^  ui*  else  of  the  improvement  of  ma« 

.aown  and  in  use  at  the  time  of  the  said 
^^ention ;  and  that,  in  either  of  these  cases,  the 
specification  does  not  particularize  with  sufficient  ex* 
access  the  precise  nature  of  the  invention  alleged  to  have 
b^n  made,  nor  does  it  sufficiently  distinguish  the  addi- 
tions to  or  improvements  in  the  machinery  from  the  parts 
or  machinery  existing  and  in  use  at  the  time  of  the  said 
oapposed  invention : 

''10.  That  the  said  specification  is  ambiguous  in  its  lo.  SpedBca- 
terms,  obscure,  and  calculated  to  mislead,  and  is  not  so  ^nd  obMunir' 
framed  that  men  of  common  understanding,  with  a  mode-; 
rate  knowledge  of  the  art  of  manufacturing  silk,  would  be 
enabled,  from  the  description  of  the  said  supposed  invention 
therein  contained,  to  practise  the  alleged  invention  that  is 
or  may  be  assumed  to  be  the  subject  of  the  said  patent : 

''  11.  That  the  said  specification  in  no  part  of  it  specific*  ii.  Precise  ob. 
ally  and  clearly  states  what  is  the  precise  object  of  the  said  not^uted!"^^^'' 
mpposed  invention : 

''12.  That  so  much  of  the  said  alleged  invention  as  in  12.  Diicharg- 
the.said.specification  is  stated  to  consist  in  part  of  the  pro-  |he  liiTeTor  ^ 
cess  by  which  the  gum  is  discharged  fix)m  that  particular  "^^^^  "®*  "•'^* 
kind  of  silk  denominated  silk-waste,  when  the  saiqe  is  in 
the  state  of  the  sliver  or  rove,  was  not  at  the  date  of  the 
said  letters  patent  a  new  invention,  but  the  same  process  or 

VOL.  IV.  Ill 


ni  THB  COMM OV  TtMAM, 


1S«  Djdagia 
tlMiliTcror 


14*  Sphndaf 
rilkwithtlM 


1ft.  ConUoa- 
tioa  of  lilk  and 
iazaoc  new. 


10.  CombiiiA- 
don  of  lilk  and 
wool  not  new. 


17.  Spinning 
filk  by  the 
tbrottl*  not 


now. 


pot  of  a  pio66«  w«s  wen  known  and  in  genond  use  long 
before  that  period : 

"IB,  That  to  much  of  the  nid  alleged  infentiiMi  ai  in 
the  taid  qwcriiication  it  itated  to  conaigt  in  part  of  the  iiiD- 
ee«  by  whkh  the  dk  is  dyed  when  in  a  state  of  shier  or 
nnre,  was  not  at  the  date  of  the  said  letters  patent  a  new 
inventkni,  bat  the  same  process  or  part  of  a  prooen  wai 
well  known  end  in  general  use  finr  many  years  prior  to  sad 
at  the  date  of  Ae  said  letters  patent  t 

'^lA.  That  so  mnch  of  tiie  said  supposed  inyention  ai ia 
the  said  speeifiealkm  is  stated  to  consist  in  a  part  of  a  pro- 
cess by  wUeh  yam  is  spnn  from  dressed  or  hedded  oik- 
Waste  of  long  fibres,  either  in  the  gnm  or  diaeharged,  wai 
not  at  the  date  of  the  said  letters  patent  a  new  inventaxh 
but  the  ssme  process  or  part  of  a  process  was  well  known 
and  in  nse  far  many  years  prior  to  and  at  tiie  date  of  the 
said  letters  patent: 

'^  15.  That  so  much  of  the  said  supposed  invention  ss  in 
Ae  said  specification  is  steted  to  consist  in  a  part  of  a  pro> 
cess  by  which  yam  fiK>m  silk^waste  wifli  long  fibres  mtj 
be  spnn  in  combination  with  flait  (tf  a  similar  length  cS 
fibre,  was  not  at  the  date  oi  the  said  letters  patent  a  neir 
invention,  bat  the  same  process  at  part  of  a  prooees  wsi 
well  known  and  in  nse  many  years  prior  to  and  at  the  dsts 
of  the  said  letters  patent : 

^16.  That  so  mudi  and  sodi  part  of  Um  said  snppoied 
invention  as  in  the  said  specification  is  stated  to  eoniistm 
a  part  ai  a  process  by  whixdi  yam  fi!om  sHk-waste  with  long 
fibres  is  span  in  combination  with  wool,  was  not  st  Ae 
date  at  the  said  letters  patent  a  new  inventioa,  bat  tiie 
same  prdoess  or  psrt  of  a  process  was  wall  known  and  in 
nse  iMg  bdbrs  and  np  to  the  date  of  the  said  letten 
patent! 

'^  17*  That  so  much  of  the  said  safyosed  invention  ss  in 
the  said  specification  is  stated  to  consist  in  the  appKcstion 
<»f  the  alleged  improted  process  to  the  throstle  machine  oa 
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tlie  principld  of  the  h>ng  rateh^  for  the  alleged  new  and        lg42. 
vnefiil  porpoM  of  spinning  silk-waste^  was  not  at  the  date 
of  the  said  letters  patent  a  new  invention,  bnt  the  same 
was  well  known  and  in  use  many  years  prior  to  and  at  the 
date  of  the  said  letters  patent : 
^  18.  That  BO  much  and  such  part  of  the  said  supposed  is.  Alleged  im. 

•  !_•  -A*.  •^  •/»     A*        -a^ja  »  J.  •      provemenU  In 

invention  as  in  the  said  specification  is  stated  to  consist  m  the  throstle 
certain  improvements  eflfected  by  the  said  supposed  inven-  °^^^^^^  ^^ 
tion  in  the  throstle  machine^  by  which  its  utility  in  spin- 
ning silk-waste  is  greatly  augmented^  was  not  at  the  date 
of  the  said  letters  patent  a  new  invention,  but  the  said 
alleged  improvements  had  been  effected  and  were  in  opera- 
tion and  well  known  many  years  prior  to  and  at  the  date 
of  the  said  letters  patent: 

'^  19.  That  so  much  and  such  part  of  the  said  supposed  19.  Application 
invention  as  in  the  said  specification  is  stated  to  consist  in  nem^^^^ "° 


Uie  application  of  water  to  silk-waste  with  long  fibres 
in  the  process  of  spinning  with  the  long  ratch,  was  not  at 
the  date  of  the  said  letters  patent  a  new  invention,  but 
the  said  application  was  weU  known  and  in  use  many 
years  prior  to  and  at  the  date  of  the  said  letters  patent : 

^'90.  That  the  description  given  in  and  by  the  said  spe-  20.  Description 
dficationof  what  m  the  said  specification  is  termed  the  old  i^^^^^"" 
or  ordinary  process,  is  erroneous  and  inaccurate : 

^'21.  That  the  several  variations  and  additions  which  in  21.  Variations 
the  said  spedfioation  the  plaintiffs  allege  that  they  have  iTnimpoX^t "' 
made  or  introduced  in  the  flax  spining  or  line  machines  ^^^  valueless. 
when  applied  to  the  spinning  of  silk-waste,  are  of  a  very 
minute,  trifling,  and  unimportant  kind,  and  involve  no 
new  jnnnciple  or  mode  oi  operation  in  the  parts  of  such 
madiines,  and  add  no  practical  power  or  value  to  such 
madiinery,  but  are  merely  matter  of  taste  and  fancy,  and 
cannot  and  ought  not  to  be  the  subject  of  a  patent : 

''  22.  That  the  said  plans  and  drawings  annexed  to  the  22.  Drawings 
said  spedfication  are  imperfect  and  incorrect,  and  calcu-  J^^^^"^ 
lafted  to  mislead :  mislead. 

I  II  2 
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''  23.  The  defendant  will  farther  shew  all  anch  dlgee- 
tions  to  the  mud  patent  and  the  specification  m^itioned  in 
the  declaration,  as  shall  be  considered  by  the  court  to  be 
admissible  under  his  scTcral  pleas^  and  whereof  the  pleas 
themselves  are  sufficient  notice/' 

The  cause  was  tried  before  Tindal,  C.  J.j  and  a  spedsl 
jury,  at  the  sittings  at  Westminster  after  last  Trinity  Term. 

The  specification  set  out  in  the  fifth  plea,  bearing  date 
the  17th  Mayj  1837,  under  the  hand  and  seal  of  the  plain- 
tiff John  Gibson,  and  which  appeared  to  have  been  duly 
inroUed  in  Chancery  within  the  time  prescribed  in  and  by 
the  letters  patent,  was  put  in  and  read,  as  follows : — 

''  To  all  to  whom  these  presents  shall  come :  We,  John 
Gibson,  of  the  city  of  Glasgow,  in  the  county  of  Lanaik, . 
throwster,  and  John  Gordon  Campbell,  of  the  same  place, 
merchant,  send  greeting :  Whereas  Ids  present  most  ex- 
cellent Majesty,  King  William  the  Fourth,  by  his  letters 
patent,  under  the  Great  Seal  of  Great  Britain,  bearing 
date  at  Westminster  the  19th  day  of  November,  in  the* 
seyenth  year  of  his  reign,  did,  for  himself,  his  heirs  and- 
successors,  give  and  grant  unto  us,  the  said  John  Gibson 
and  John  Gbrdon  Campbell,  his  especial  license,  full  power, 
sole  privilege  and  authority  that  we  the  said  John  Gibson, 
and  John  Gordon  Campbell,  our  executors,  administraton, 
and*  assigns,  or  such  others  as  we  the  said  John  Gibson 
and  John  Grordon  Campbell,  our  executors,  administrators,- 
or  assigns,  should  at  any  time  agree  with,  and  no  others, 
firom  time  to  time  and  at  all  times  during  the  term  of  years 
therein  expressed,  should  and  lawfully  might  make,  use, 
exercise,  and  vend,  within  England  and  Wales  and  the 
Title  of  tbt  in-  towu  of  Berwick-upou-Twecd,  our  invention  of '  A  new  or 

improved  process  or  manufacture  of  silk  and  silk  in  com* 
bination  with  certain  other  fibrous  substances ;'  in  which 
said  letters  patent  is  contained  a  proviso  that  we  the  said 
John  Gibson  and  John  Gbrdon  Campbell,  or  one  of  us, 
shall  cause  a  particular  description  of  the  nature  of  our 
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8aid  invention^  and  in  what  manner  the  same  is  to  be  per-        1842. 

formed,  to  be  inroUed  in  his  said  Majesty^s  High  Court  of 

Chancery  within  six  calendar  months  next  and  immediately 

after  the  date  of  the  said  in  part  recited  letters  patent^  as 

in  and  by  the  same^  reference  being  thereunto  had,  will 

more  fully  and  at  large  appear :  Now  know  ye,  that,  in 

compliance  with  the  said  proviso,  I  the  said  John  Gibson, 

on  behalf  of  myself  and  also  of  the  said  John  Grordon 

Campbell,  do  hereby  declare  that  the  nature  of  our  said 

invention  consists — first,  in  a  part  of  our  process  by  which  i.  Discimrging 

we  discharge  the  gum  from  that  peculiar  kind  of  silk  de-     *  ^""' 

nominated  silk- waste,  when  the  same  is  in  the  state  of  the 

sliver  or  rove — second,  in  a  part  of  our  process  by  which  we  2.  Dyeing. 

dye  silk-waste  when  in  the  state  of  sliver  or  rove — third,  s.  Spinning 

in  a  part  of  our  process  by  which  we  spin  yam  from  dressed  fibre. 

or  heckled  silk-waste  of  long  fibres,  either  in  the  gum,  or 

discharged — fourth,  in  a  part  of  our  process  by  which  yam  4.  Combined 

from  silk-waste  with  long  fibres  may  be  spun  in  combina-  ^'       ''  ^' 

tion  with  flax  of  a  similar  length  of  fibre-^fifth,  in  a  part  5.  wooL 

of  our  process  by  which  yam  from  silk-waste  with  long 

fibre  is  spun  in  combination  with  wool — sixth,  in  the  6.  Application 

applieaiian  of  our  in^oved  process  to  the  throstle  ma-  the**Jhrwtic* 

elAne^  on  the  principle  of  the  long  ratch,  for  the  new  and  ■n*c^>in«- 

useful  purpose  of  spinning  silk-waste — seventh,  in  certain  7.  improTe- 

tngmwemenf  tfeeted  by  u»  in  the  throstle  machine,  by  S.'U^: 

which  its  utility  in  spinning  silk-waste  is  greatly  aug-  ^^^^^' 

mented — eighth,  m  the  application  of  water  to  silk-waste  s.  Appitcaiion 

tw/A  long  fibres  in  the  process  of  spinning  with  the  long  *'''**•''• 

ratch. 

I     **  Having  thus  explained  the  nature  or  leading  charac- 

tmstics  of  our  invention,  it  is  desirable,  before  we  enter 

into  the  practical  details  of  them,  to  give  a  brief  outline  of 

the  methods  heretofore  adopted  for  spinning  yam  from 

-silk-wastci. 

'  ''  Silk-wastes  differ  considerably  with  respect  to  quality  old  method  of 
and  cleanliness,  and  they  are  generally  in  a  ravelled  state,  wute!"^  *' 
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To  firee  them  from  naps  and  other  reHoae  mattersy  and  to 
dear  the  ravellinga^  they  are  first  submitted  to  the  action 
of  a  machine  called  a  breaker,  for  the  purpose  of  bresking 
or  clearing  out  the  more  stubborn  or  knotty  raFdUogk 
The  waste  is  next  put  under  the  operation  of  the  dressiiig 
machines,  to  be  further  unravelled  and  cleared  firam  naps 
and  other  impurities ;  which  process  also  straightens  the 
filaments,  and  causes  them  to  lie  erenly  together,  resem- 
bling in  this  respect  heckled  flax,  although  the  fibres  of  the 
latter  usually  possess  more  uniformity  as  to  length.  This 
process  of  dressing  is  applicable  to  silk-waate  mtfaer  in  the 
gum  or  dischaiged*  The  former,  however,  is  moie  eanfy 
dressed,  contains  less  refuse^  and  is  generally  oi  a  bettor 
quality.  The  third  process  upon  the  ordinary  plan,  u^  to 
take  the  dressed  silk  to  the  cutting-machine^  where  it  is 
cut  into  lengths  of  about  two  indies;,  a  little  move  or  ksi^ 
according  to  circumstances.  If  the  silk-waste  that  has 
been  thus  cut  be  in  the  gum,  it  is  next  diaduHrged,  and  wt 
terwards  dried.  The  silk  having  become  matted  in  the 
dtsoharging  process^  the  fibres  of  it  are  next  opened  xqf  by 
a  scutching-madiine,  or  other  similar  apparatoi^  befiae  it 
undergoes  the  process  of  carding.  When  carded,  the 
roving  is  prepared  by  a  similar  engine  to  that  usedfiir 
cotton,  and  it  is  spun  by  the  mule-jemny^  which  la  on  a 
aimihir  principle  to  that  of  the  cotton-jenny. 

"  Having  thus  explained  the  old  or  oidinaiy  proceai  rf 
converting  silk-waste  into  yam,  I  will  ptooeed  to  describe 
our  novd  process  by  which  we  prodnoe  oar  new  or  m- 
proved  mann&ctnre  of  yam  or  thread. 

''  The  silk-waste  having  been  dressed  m  the  usual  way, 
w  in  any  other  manner  that  may  be  finuid  moie  adfan- 
tageona  (sudi  as  heckling,  or  otherwise),  either  dischaigpi 
or  in  the  guni,  we  submit  it  to  the  drawing,  ioviii|^  and 
spinning  machinery,  thereby  entirely  obviating  the  aop* 
posed  necesdiy  of  cnttii^  or  shortening  the  filaments  of 
silk-waste — a  destructive  process  whidi  has  heretofine  bean 
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*  ^(^wdcired  aa  an  iudiflpenaablo  sacrifice,  ia  order  to  convert  184S2. 
it  into  yam  or  thiread.  The  kind  of  macbinery  we  haye 
found  to  answer  best  for  the  drawings  and  royings  of 
dressed,  bedded,  or  carded  silk-waste  of  long  fibres,  is  the 
same  as  that  used  by  flax^spiuners,  and  we  adopt  the  same 
methods  as  are  practised  by  them  with  long  or  cnt^Une 
flax.  The  silk  is  first  submitted  to  the  spreading  or  fir9t 
drawing  maehine,  the  sliTers  obtained  firom  whioh  are 
doubled  and  applied  to  the  second  drawing,  and  in  like 
manner  to  the  third  drawing  machine,  and  finally  to  the 
roying  machine.  The  number  of  doublings  and  drawings 
requisite  will  depend  upon  the  kind  of  silk  used,  which 
.every  competent  manufacturer  will  know  how  to  determine 
andanrange. 

'^  It  may  be  proper  to  observe  that  there  are  aeveral  Drawing  «nd 
kinds  of  flax^drawing  and  roving  maofainas;  and,  as  they  chlnel"** 
an  Ul  eommon  use  for  flax  and  tow,  no  d^cription  of  them 
.ia  necessary;  and  it  will  therefore  be  sufficieirit  to  distiin- 
gussh  them  by  their  names  of  drcnlar,  spiral,  and  sheet  or 
ehain.  Cut4ine  flax  and  tow  drawing  and  royiqg  madiinos 
are  made  either  on  the  droular  or  spiral  plans.  The  sheet 
<Nr  chain  is  al90  made  for  cut-line  flax,  but  not  for  tow. 
The  drawing  and  roving  machines  that  we  have  found  to 
^answer  best  are  those  whidi  are  made  on  the  spiral  plan^ 
as  the  gills  or  heckles  of  these  come  closer  tp  the  nip  of 
the  drawing-roller  tlvan  in  either  of  the  other  plans,  ud 
tiiereby  enables  the  short  filameiits  pf  the  silk  to  be  drawn 
and  distributed  more  uniformly  with  the  loug  fibres  than 
if  the  said  heckles  or  gills  were  more  remote  ttom  the 
drawing-roUer.  Ibr  the  longest  fibres  of  dressed  Qf 
lieckled  silk-wnste,  we  employ  what  is  designated  by  flax> 
spinners,  long-line  preparation ;  for  the  medium  lengths  of 
fibmi  of  dressed,  hecUed,  <Nr  carded  sUk,  cut-line  $  and,  for 
the  shorter  lengths,  tow-prepar«tions. 

''  We  haye  already  notieed,  that  the  roving  from  silkr  Discharging 
waste  may  be  made  eiUu^  when  in  the  gum  or  dis-  ^^^"'* 
eharged,  and  thut  the  mi  royiog9  may  b^  spun  to  suit 
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1842.        the  particular  kind  of  goods  to  which  jram  or  thread  m 
to  be  applied:  but^  aa  there  is  a  much  greater  demand 
for  silk  yam  discharged  than  in  the  gum,  we  usually 
discharge  the  gum  from  the  sliver  obtained  by  the  firrt 
drawing  or  spreading  machine.     For  this  purpose,  the 
sliver  is  put  into  hanks  of  about  half  a  pound  each; 
then  each  of  these  hanks  is  put  into  a  little  bag  nuide 
of  an  open  fabric,  such  as  thin  canvas;  a  quantity  of 
these  are  collected  (according  to  the  dimenaions  of  the 
boiler),  put  into  the  vessel,  and  discharged  or  '  boiled  cS* 
in  the  usual  manner.   After  this,  the  hanks,  still  contained 
in  the  bags,  are  to  be  well  washed,  to  free  them  from  the 
deposition  of  the  glutinous  matter,  or  the  presence  of  «mpf 
alkali,  or  other  impurities.    The  silk  is  now  to  be  tskea 
out  of  the  bags  with  care,  and,  after  being  thorou^ily 
dried,  the  hanks  are  to  be  put  upon  swifts,  and,  after  find- 
ing the  ends  of  the  sliver,  it  ia  to  be  coiled  into  cans,  or  it 
-may  be  wound  on  bobbins,  or  otherwise  disposed  of  ss 
may  be  convenient.  The  next  operation  upon  thesie  slivai 
consists  in  submitting  them  to  the  drawing  machines^ 
whereby  the  required  number  of  drawings  and  douUings 
are*  to  be  given:  and,  finally,  the  roving  is  formed,  ss 
already  mentioned.    The  process  of  boiling  or  dischargiug 
gum-silk  we  sometimes  apply  after  it  has  been  fixrmed  into 
roving.    In  this  case,  the  roving  is  to  be  reeled  from  the 
bobbins  into  hanks  of  about  half  a  pound  weight  eachi 
these  are  to  be  put  into  bags,  and  the  discharging  con- 
ducted by  the  same  process  as  that  described  with  respect 
to  the  sliver.    The  discharged  roving  is  next  to  be  wound 
on  bobbins,  preparatory  to  spinning :  but  we  give  the  pre- 
ference to  the  roving  made  from  silk  which  has  been  dis- 
charged in  the  sliver. 
Djcing.  ''  Another  improvement  in  our  process  or  manufrctore 

consists  in  dyeing  the  silk  before  it  is  spun  into  yam 
or  thread;  and  we  find  that  this  operation  is  best  ^ 
formed  after  it  has  been  discharged  and  washed,  and  in  the 
form  of  the  sliver,  as  already  described.   After  djmf,  tbi 
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silk  undei^oes  repeated  doublings  and  drawings^  and  is  i842. 
finally  made  into  roving,  in  the  same  manner  and  hj  the 
same  mechanism  as  are  employed  with  the  undyed  silk. 
The  process  of  dyeing  is  also  applied  by  ns  to  silk  which 
has  been  discharged  previous  to  its  being  dressed  or 
heckled :  and  we  usually  dye  it  in  the  hanks  obtained  firom 
the  sliver  of  the  first  drawing.  The  process  of  dyeing  may 
also  be  applied  to  the  rove,  which  is  to  be  reeled  from  the 
bobbins  into  hanks  of  a  size  and  weight  the  most  conve- 
nient to  the  dyer.  After  dyeing,  it  is  to  be  wound  upon 
bobbins  previous  to  being  spun :  but  we  prefer  the  roving 
which  has  been  mad6  firom  silk  dyed  in  the  sliver.  Care 
must  be  taken  that  the  silk,  whether  dyed  or  undyed, 
be  properly  dried  prior  to  its  being  submitted  to  any  of 
the  processes  of  drawing,  roving,  and  spinning.  The  ad- 
vantages obtained  in  this  part  of  our  invention  of  dyeing 
the  silk  previous  to  its  being  spun  into  yam  or  thread, 
consists  in  the  certainty  that  the  colouring  matter  will 
reach  every  fibre,  and  consequently  produce  a  more  uni- 
form and  perfect  dyeing.  We  also  find  that  a  superior 
lustre  is  obtained  by  our  mode  over  that  wherein  the  silk 
is  dyed  subsequent  to  being  spun,  which  effect  (?)  we  con- 
sider to  be  caus^  by  the  violent  action  upon  the  silk  by  the 
dyer's  process,  by  which  many  of  the  fibres  are  broken 
and  stiEurted  firom  their  parallel  positions  with  respect  to 
each  other,  thereby  destroying  the  wiry  and  lustrous  ap- 
pearance of  the  yarn  or  thread. 

''  For  making  rove  firom  silk-waste  of  long  fibres  and  C«>mbination  of 
flax  combined,  and  from  silk-waste  of  long  fibres  and  wool  Lz  or*woor 
-combined,  we  employ  the  same  machinery  throughout  as 
we  do  for  making  rove  firom  silk-waste  alone.  The  pro- 
portions of  silk-waste  to  that  of  flax,  and  of  silk-waste  to 
that  of  wool,  are  varied  according  to  the  particular  manu- 
fieicture  to  which  the  yams  are  to  be  applied.  The  method 
we  have  adopted,  is,  to  obtain  slivers  of  flax  or  of  wo(d  from 
the  spreading  or  first  drawing  machine.  The  number  of 
slivers  of  flax  or  of  wool  to  that  of  silk  [slivers],  obtained 
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from  the  first  drawings,  is  regaiatedi  in  tbe  aeowd  dmir- 
ings  in  proportions  suitable  for  the  peculiar  descf^tioa 
of  yam  required. 

"  Haying  now  explained  the  nature  of  the  drawing  sal 
roving  machineiy  which  we  haye  firand  to  anawar  haiti 
and  the  aeveral  proceaaea  of  drawing  and  roving  aSk-waslB 
alone,  and  of  ailk-waste  in  cwibination  with  wool  and  with 
flax,  I  will  proceed  to  deacribe  the  a^nning-maduna  bjr 
which  the  rove  ia  drawn  or  ebngated  into  atranda  to  be 
apun  into  yam  or  thread.  The  annexed  drawings  >far  Ik 
nu>$t  part  repreaent  the  well-known  apinning  firame  caDad 
a  throaUe,  on  the  principle  of  the  long  ratdi,  aa  enq^klofed 
in  the  apinning  g£  flax;  which  niachine,  cambmedwUhOe 
imprommmt$  we  have  implied  to  U,  we  apply  to  the  naw 
and  nsefol  pnrpoae  of  apinning  ailk^waate  of  long  fibns 
into  yam  or  thread  from  nm  eidier  in  the  gum,  or  dis- 
charged, or  dyed,  aa  bafinre  mentioned^  and  alao  from  nm 
made  from  ailk-waate  of  long  fifarea  in  combinatkn  witti 
flax  or  with  wool. 

"  Figure  1.  in  the  drawings  exhibita  a  front  elevatian  rf 
a  portion  of  die  throatle  frame,  the  parte  not  introdncad 
being  only  a  repetition  or  extension  of  the  aaae  kind  af 
meehaniam,  whidi  la  well  nnderatood  by  apinneaa.  Fi- 
gure 2.  ia  an  elevation  at  right  anglea  to  that  reproaealed 
in  figure  1.,  and  ahewa  only  about  half  the  madiine,  the 
other  half  corresponding  in  its  arimngementa  thaevilh. 
Figure  8.  exhibita  a  plan  of  the  retauiing-rolleis^  of  wUek 
the  elevation  ia  given  in  figure  1.  Figure  4.  reptaacnts 
the  preaaing-roller  aeparatdy  viewed,  and  of  double  the 
linear  meaaurmnent  it  ocenpiea  in  figure  1.,  in  order  ta 
ahew  it  the  more  diatinctly.  Figurea  5.  and  6.  ale  'fipont 
and  aide  views  (tf  the  guides  by  which  die  rove  is  eondactad 
to  the  nip  oi  the  braaa  boaaea  of  the  drawing«colIai^  alaa 
drawntodouUe  the  acale  of  figure  1.  In  aU  theae  fignn^ 
where  the  aame  lettera  of  refisrenee  occur,  thqr  indicala 
the  aame  parts,  though  differently  viewed. 

^  AA,  in  figurea  L  and  2.,  repreaent  a  frat  and  ieoia 


EA6TEB  TBBM^  5  VICTOBIJE.  859 

pnllej :  the  latter  recrives  the  power  from  the  prime  mover,      vif^fl^ 
and  through  the  medium  of  its  axis  actuates  another       Qmon 
pulley,  C,  which,  by  means  of  an  endless  strap,  XX,  puts  «• 

in  motion  the  pulleys  D  and  B.  From  the  latter,  motion 
is  imparted  to  the  twist  pinion  E,  which  actuates  the  wheel 
F,  and  conyeys  the  differential  motion  (not  introduced  into 
the  drawing)  to  the  drawing-roller  G  and  the  retaining^ 
rollers  HHH,  also  the  intermediate  or  carrying  rollers  K 
and  L,  and  to  the  trayerse  motion  M.  At  N  is  a  copper  Application  of 
trough  ccmtaining  water,  the  appRcaJtion  of  which  in  this  ^*^^'' 
procen  is  an  important  feature  in  our  invention.  OOO 
are  pressing-rollers,  which  are  made  of  wood,  and  are 
partly  immersed  in  the  water,  wherein  they  rotate,  and  by 
their  continuous  action  convey  the  fluid  to  the  nip  of  the 
brass  bones  PPP  of  the  drawing-roUer  6,  thereby  satu- 
rating the  filaments  of  silk  with  the  fluid  while  they  are 
in  the  act  of  being  drawn  down  and  elongated  into  strands 
firom  the  roving,  to  be  spun  into  yam  or  thread  by  means 
of  the  spindles  and  flyers  QQQ,  which  for  our  new  process  PositioD  of 
we  place  (as  will  be  observed  in  the  drawing)  much  nearer  "S^l^  *"* 
to  the  dramng-roUer  O  than  has  heretofore  been  practised. 
BR  are  copper  guides ;  the  construction  of  these  is  best 
seen  in  the  separate  views  of  them  given  in  figures  S.  and 
6.  on  a  greater  scale.  SSS  are  mahogany  top-rollers. 
The  other  parts  of  the  machine  not  adverted  to,  being 
quite  familiar  to  persons  employed  in  this  branch  of  manu- 
facture, it  will  be  unnecessary  to  explain. 

**  Our  application  of  the  brass  bosses  PP  to  the  drawing-  Brass  bosses, 
roller  G,  together  with  the  application  of  water,  we  have 
found  to  be  an  intportant  improvement  in  the  spinning  of 
•Uk-waste,  whether  dyed  or  undyed,  as  the  brass  preserves 
the  silk  from  stains  which  occur  when  iron  is  used.  It 
«^  be  observed  that  neither  the  brass  bosses  P,  nw  the 
pressing-roUersO,  are  fluted  j  which  fluting  we  have  found 
to  be  unnecessaiy  in  spinning  silk-waste  of  long  fibres 
vith  the  ratch  corresponding  in  lengths  thereto.  Great  Advanuge  of 
advantages  also  result  from  employing  the  throstle-frame  Sl'^iS^Wne^^^^ 


8G0 
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1SI2:  instead  of  the  mole-jeimy  for  qpioniii^silk-waile.  IhIIk 
fint  plsoe,  a  great  saving  is  made  in  the  cost  of  productiun, 
by  obTiating  the  neoessitj  of  opcnti?€s  at  hi^  vagea 
In  the  seocHid  place,  by  using  a  knig  latdi  eomponfing 
to  the  length  of  fibres  to  be  spnn,  yam  or  thread  is  ob- 
tained, not  CMily  of  very  soperior  strength,  bat  it  can  be 
span  to  Tery  fine  nombcrB,  even  as  hig^  as  No.  200  or  ap> 
wards,  on  the  cotton  seale — a  vesnlt  qnite  nnpreeedeated 
in  ^nning  by  the  throstle.  The  lypIicsAian  of  water  ts 
the  silk,  conunnnicated  by  means  of  the  presBsg-niDer, 
not  only  toughens  the  fibres,  bat  gires  them  a  grestcr 
tenacity  or  adhenveness  to  ead&  other,  enabling  them  to 
snstain  the  action  of  being  span,  besides  oommnnicati^ 


a  greater  degree  of  flexibility,  which  firilifstrs  or  iiidi 
the  ends  of  the  fibres  to  adhere  or  inoorporste  more  readify 
withtheyam.  likewiK,  owing  to  the  short  distance  be- 
tween  the  top  of  the  qpindle  and  Ae  nip  of  the  bossei  of 
the  drawing  or  ddivering-roller,  the  yam  is  snbyected  to 
less  vibration,  and  can  be  span  to  finer  nnmbers  Aan  with 
the  spindles  at  a  greater  distance.  The  wSk  yam  thus 
produced  has  a  smooth  wiry  appearance^  and,  iriien  spun 
with  bat  little  twist,  the  natnral  histre  of  the  dk  fibres  is 
preserved,  and  it  approximates  in  appearance  to  tram  or 
.offgansine  silk* 

*'  The  s^nning-fiame  jost  described  is  also  applicable  to 

the  spinning  of  silk  and  flax  combined,  as  wdi  as  to  the 

spinning  of  a  opmbination  of  nlk  and  wool,  in  eadk  case 

varying  the  sliding-ratdi  to  suit  the  lengths  of  the  fibres 

to  be  span. 

Rc»trktMNi  of        "  Having  now  given  the  necessary  details  of  die  manner 

"^  in  which  oar  invention  is  to  be  perfiNmed,  we  desire  it  to 

be  understood  that  we  disclaim  those  parts  of  the  procem 

or  mechanism  which  were  or  may  have  been,  previons  to 

the  granting  of  oar  patent,  well  known  or  in  nse  for  the 

same  parposes ;  bat  we  reslrid  our  cUm»  to  ike  eifU 

several  heads  of  moemium  memiumed  m  ike  earbf  pari  ^f 

iUs  tpedficaium,  all  of  which  wf  beSece  lo  he  mew  ami  ^f 
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great  public  utUUy.    In  witness  whereof,  I  the  said  John         1842. 
Gibson  have  hereunto  set  my  hand  and  seal  this  17th  day       Gibson 
of  May,  1887."  ^^'^^ 

The  specification  having  been  put  in,  it  was  submitted,  Conatmction  of 
on  the  part  of  the  defendant,  on  the  authority  of  the  case  JJ^'^^J^^*"  '^^ 
of  Neiban  v.  Harford,  8  M.  &  Welsby,  806,  that  the  con- 
stmction  of  the  specification  belonged  to  the  court,  and  not 
to  the  jury,  and  his  lordship  was  called  upon  to  say  whether 
or  not  it  was  sufiicient  to  sustain  the  patent. 

On  the  other  hand,  it  was  insisted,  that,  if  it  had  been 
intended  to  raise  any  objection  in  point  of  law  to  the  suf- 
ficiency of  the  specification,  it  ought  to  have  been  done  by 
a  demurrer. 

His  lordship  was  of  opinion,  that,  upon  the  issues  raised, 
it  was  matter  of  fact  for  the  jury,  whether  the  specifica- 
tion did  or  did  not  sufficiently  describe  the  nature  of  the 
allied  invention,  and  the  mode  of  carrying  it  into  effect. , 

A  great  number  of  witnesses  were  called  on  the  part  of  PiaintiflTs'  case. 
the  plaintiffs,  and  a  variety  of  specimens  produced,  for  the 
purpose  of  shewing  that  the  process  described  in  the  spe- 
cification was  new,  and  that  the  result  was  the  production 
of  an  article  greatly  superior  in  quality  to  any  thing  of  the 
lund  ever  before  manufactured. 

The  following  is  a  summary  of  the  evidence  given  as  to 
the  old  mode  of  spining  silk-waste,  and  as  to  the  new, 
method  practised  by  the  plaintiffs : — Silk-waste,  or  waste- 
silk,  is  that  portion  of  the  cocoon  of  the  silk-worm  which 
firom  its  matted  and  entangled  state  is  incapable  of  being 
unwound  therefrom  in  a  continuous  thread.    The  old  pro-,  oid  method  of 

•  A      .1  ^       •       '        *A.  i*  11  spintiinff  silk- 

cess  in  use  for  the  purpose  of  spmnmg  it  was  as  follows : —  ^„te. 
The  waste,  after  being  combed  or  heckled  and  cut  so  as  to 
reduce  the  fibre  to  the  length  of  about  two  inches,  was- 
(sometimes)  boiled  in  soap  and  water  for  the  purpose  of 
discharging  it  from  the  gum ;  it  was  then  submitted  to  the 
carding  process  (see  a  representation  of  a  carding-engine, 
ante,  p.  96),  by  which  it  was  reduced  to  a  fine  film,  which 
being  passed  through  what  is  called  a  receiver  was  drawn 
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into  a  loose  piuralld  cord  called  sliver^  which  when  drawn 
out^  a  slight  twist  being  imparted  to  it^  is  called  the  rove; 
the  rove  was  then  spun  by  a  machine  called  a  nmkjemufj 
snch  as  is  now  in  use  for  the  spinning  of  cotton.  The 
plaintiffs'  process  differed  in  this^  that  the  waste  wss  not 
ciUf  and  the  gum  was  discharged  from  it  whilst  in  the  sKfer 
or  rove,  which  in  the  cot  state  wonld  from  its  want  of 
t^uicitj  be  impraeticable.  The  rove  was  then  spun  bj  s 
machine  called  a  throrik  (see  the  plate,  858)  with  the  long 
rateh,  snch  as  is  naed  for  the  spinning  of  flax — the  length 
of  the  ratch  (that  is,  the  distance  between  the  drawii^and 
the  retaining-roUers)  being  r^ulated  bjthe  kngUi  of  fibre 
of  the  article  to  be  spun.  The  use  of  water  at  the  point 
where  the  drawing  (that  is,  the  elongation  of  the  rove, 
which  is  efibcted  by  the  drawing*roIIer  being  made  to 
travel  at  a  greater  degree  of  q[>eed  than  the  retaining-roUer) 
ceases  and  the  spinning  commences,  in,  that  the  ends  of  the 
fibre  are  thereby  made  to  adhere  more  closely,  andare  kas 
Kkely  to  be  caused  to  fly  ont  by  the  rotatory  motion,  and 
so  Vtke  beanty  and  lustre  of  the  silk  are  better  preserved. 
'  Dyang  in  the  state  of  sliver  or  rove  was  also  stated  to 
be  extremely  advantageoos,  inasmuch  as  the  fibres  bemg 
loose  the  dyeing  matter  more  readily  and  more  eqoslly 
penetrates  and  pervades  the  whde:  and  this  it  was  said 
could  not  be  done  under  the  old  system,  because,  by  reason 
of  the  shortness  of  the  fibre,  the  whole  mass  would  agam 
beoome  matted  or  entangled,  and  the  operation  of  carding, 
which  would  be  injurious  to  (he  surftoe  of  the  fibre,  would 
require  to  be  repeated. 

The  improvements  alleged  to  have  been  made  by  the 
phintifls  in  the  throstle  madiine,  in  order  to  adapt  it  to 
their  new  process,  were,  in  the  particular  -point  at  whidi 
the  water  was  applied  (vn.  the  point  where  the  drawing 
ceases  and  the  spinning  commences),  and  the  mode  of  i^ 
plying  it  (vis.  by  making  the  pressing-roller  revolve  in  the 
copper  trough,  canying  up  the  water  to  the  nip  of  the  bosies 

of  the  drawing^rcdler  O),  the  bringing  up  the  heads  ci  Ae 
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^^iidleB  and  flyers  aa  eUaeJy  aa  pombk  to  the  drawing-  id42. 
roller^  and  the  uBe  of  bran  in  lieu  of  mm  boaaes  on  the 
drawing-roller.  These  modifications  were  all  stated  to  be 
new  and  usefiiL  It  was  also  stated  that  a  mechanic  ordi- 
narily skilled^  by  following  the  specification,  could  not  fail 
to  arrive  at  a  proper  result;  and  that  the  drawings  annexed 
to  the  specification,  and  the  description  therein,  contained 
ample  directions  to  enable  a  machine  maker  to  construct 
a  throstle  machine  with  the  necessary  alterations  and  im- 
provements to  adapt  it  to  the  spinning  of  yam  after  the 
plaintiffs'  method. 

The  evidence  of  infringement  was,  that  the  defbndant  had  infringement. 
ordered  yam  to  be  spun  for  him  according  to  the  plain- 
tiffs' process  by  silk-^throwsters  at  Manchester^  and  that 
such  orders  had  been  executed.  An  affidavit  sworn  by  the 
defimdant  in  the  course  of  certain  proceedings  between 
the  parties  in  the  court  of  Chancery  with  reference  to  dua 
patent,  in  which  affidavit  the  defendant  admitted  that  he 
had  for  a  considerable  period  Bold  the  article  in  question 
(by  the  description  of  patent  silk),  was  also  put  in  and  read. 

On  the  part  of  the  defendant  a  great  many  witnesses  Defendant's 
were  called,  soite  being  silk-throwsters,  others  machine  ^^^' 
makers,  who  stated  that  there  was  no  novelty  in  any  part 
of  the  plaintiffs'  process  (except  as  regarded  the  disdiarg- 
ing  the  gum  and  dyeing  in  the  rove),  nor  any  novelty  in 
any  of  the  improvements  alleged  to  have  been  made  by 
them  in  the  thxostie  machine.  They  stated  that  ailk'^waste 
in  the  gum  wumt  (in  some  instances  also  in  combination 
with  wod)  had  been  spun  with  the  old  flax  maddne  with 
the  hmg  ratdi  upwards  of  twenty  years  prior  to  the  date 
of  the  plaintiffs'  patent  and  sold  to  several  persons  named, 
and  antoigst  others  to  manufacturers  of  gold^laoe;  that 
waUr  had  been  used  precisely  at  the  point  stated  in  the 
specification,  except  that  the  roller,  instead  of  revolving  in 
tile  Water,  had  the  moisture  imparted  to  it  by  means  of 
a  piece  of  list  placed  in  the  trough;  that  bran  bosses  were 
used  where  the  machine  was  designed  for  wet  spinning ; 
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and  that  the  heads  of  the  spindles  and  flyen  were  always 
placed  as  close  to  the  drawing-roller  as  the  nature  of  the 
material  to  be  spun  woidd  aHow. 

And  it  was  submitted — that  there  was  no  evidence  that 
the  defendant  "  made^  used,  or  put  in  practice''  the  alleged 
invention,  and  Minier  v.  WUHams,  4  Ad.  &  E.  251,  5  N.fc 
M.  647,  Webster's  Patent  Cases,  Vol.  1,  pp.  126,  135,  was 
cited — that  the  plaintiffs  were  bound  to  shew  novelty  in 
each  and  eveiy  of  the  heads  of  invention  stated  in  their 
specification — ^that  the  evidence  shewed  that  there  was  no 
novelty  in  the  alleged  invention,  each  part  of  the  process 
claimed  by  the  plaintiffs  having  been  well  known  and  in 
practice  long  before  the  plaintiffs'  patent  was  obtained— 
and  that  the  specification  did  not  duly  describe  the  nature 
of  the  alleged  invention  or  how  it  was  to  be  carried  into 
effect,  but  was  uncertain  and  ambiguous,  and  claimed  more 
than  the  evidence  warranted,  and  many  things  that  could 
not  legally  be  the  subject  of  a  patent  at  all.  Kag  v.  Mar- 
Oatt,  5  New  Cases,  492,  7  Scott,  548,  was  also  cited. 

On  the  part  of  the  plaintiffs,  it  was  iusisted,  that  there, 
was  ample  proof  of  infiringement  and  that  thqr  were  the 
first  to  give  to  the  world  a  procui  which  tit  Us  eniMf 
could  be  aviailably  practised  for  commercial  purposes;  thai 
the  pateint  was  not  taken  out  for  any  one  of  the  parts  sepa- 
rately, but  for  a  combination,  not  merely  of  the  machineiy, 
but  of  the  entire  process  together  with  the  alterations  and 
improvements  in  the  throstle  machine;  that  the  discoveiT 
of  a  combination  or  process  each  part  of  which  is  old,  or 
the  successful  discarding  of  part  of  a  process,  may,  if  the 
combination  be  new  and  productive  of  a  new  and  practi- 
cally useful  result,  be  the  subject  of  a  patent ;  and  that  the 
spedfication  was  intelligible  to  any  person  ordinarily  con- 
Tersant  with  the  subject :  and  the  following  cases  were 
cited— fla«  v.  Boot,  1  Webster's  Patent  Cases,  100;  De- 
rome  v.  Fotne,  lb.  154,  158 ;  Lewis  v.  JlfurKf^,  10  B.  k 
C.  22;  RusseU  v.  Cowley,  1  C.  M.  &  R.  864;  Comiskv. 
Keene,  3  New  Cases,  570,  4  Scott,  887. 


EA8TBR  TEAM,  5  VICTORIES. 


865 


His  lordship,  after  adverting  to  the  pleadings,  to  the  1B42. 
statute  of  James,  and  to  the  specification  generally,  observed  gibson 
that  the  intention  of  the  legislature  was,  to  protect  persons  brand 
who  by  their  industry,  assiduity,  intelligence,  and  genius  Summing  up. 
made  discoveries  that  were  beneficial  to  the  public ;  that  a 
man  may  make  known  to  the  world  that  which  is  perfectly 
new  as  to  the  public  use  of  it,  and  yet  may  not  be  the  first 
inventor,  for,  he  may  have  borrowed  it  firom  another,  or 
read  of  it  in  some  book ;  that  the  legislature  never  intended 
that  one  man  should  in  that  way  reap  the  firuits  of  an- 
other's skill;  that  every  person  obtaining  letters  patent  is 
bound,  as  the  price  of  the  monopoly,  to  disclose  in  the 
specification  inroUed  by  him  in  the  court  of  Chancery,  in 
idear  and  intelligible  terms,  the  precise  nature  of  his  in- 
vention and  the  manner  in  which  he  proposes  to  carry  it 
into  effect,  so  that  the  public  may,  at  the  expiration  of  the 
term  therein  granted,  possess  the  same  means  of  putting 
it  in  practice  that  the  patentee  himself  had ;  but  that  it 
is  not  necessary  that  the  patentee  should  prove  that  there 
is  novelty  in  every  stqp  of  the  process  described  in  his  spe- 
cification, for  that  a  new  combination,  producing  a  result 
not  before  known  or  practised,  may  be  the  subject-matter 
of  a  patent.  And  then,  referring  more  minutdy  to  the 
apecification,  which  he  remaiked  was  not  drawn  with  that 
deamess  and  predsion  that  ought  to  be  and  usually  is 
found  in  such  documents,  and  reading  the  sixth  and  seventh 
heads  of  claim,  observed  that  he  was  unable,  regard  being 
had  to  the  rest  of  the  specification,  to  understand  these 
otherwise  than  as  involving  a  claim  for  an  improvement 
upon  or  a  new  combination  of  parts  of  the  throstle  machine 
by  which  the  process  was  carried  into  effect ;  and  reading 
through  and  commenting  upon  the  material  parts  of  the 
evidence,  and  especially  those  parts  which  referred  to  the 
alterations  and  improvements  which  the  plaintiffs  were  said 
to  have  made  in  the  old  throstle  machine,  he  left  it  to  them 
generally  to  say — whether  the  defendant  had  been  guilty 

VOL.  IV.  K  K  K 


866 


IN  THE  COMMON  VhMAS, 


1842. 


Verdict. 


of  the  infringement  charged — whether  the  plaintiffs  were 
the  true  and  first  inventors  and  the  invention  new — and 
whether^  looking  at  the  specification  and  at  the  evidence 
the  plaintiffs'  process  or  manufiEU±ure  was  so  defined  and 
described  that  a  workman  of  competent  skill  and  experience 
in  the  particular  trade  could  carry  it  into  effect  and  attain 
the  result  proposed. 

The  juiy^  after  considerable  discussion  and  delaj^  re- 
turned a  verdict  for  the  plaintiffs  on  the  first,  fourth,  and 
fifth  issues ;  and,  as  to  the  second  and  third,  found — ^"that 
the  invention  is  not  new,  but  an  improved  process,  not  a 
new  combination.''  (55). 


First  iune. 


Second  and 
third  itucB. 


Charmell,  Serjeant,  on  the  part  of  the  defendant,  in  Mi- 
chaelmas Term,  1841,  moved  for  a  rule  nisi  to  enter  a  non- 
suit, or  that  a  verdict  might  be  entered  for  the  defendant 
on  the  second  and  third  issues,  or  that  the  judgment  might 
be  arrested. — The  declaration  does  not  in  terms  charge  a 
vending  of  the  patent  article :  it  charges  that  the  ddend- 
ant  ''directly  and  indirectly  made,  used,  and  put  in  prac- 
tice the  said  invention  and  every  part  thereof,  and  then 
counterfeited,  imitated,  and  resembled  the  same  and  every 
part  thereof."  There  was  no  evidence  that  the  de- 
fendant actually  made  the  patent  article :  the  first  issue, 
therefore,  ought  to  have  been  found  for  him.  With  re- 
spect to  the  second  and  third  issues,  the  jury,  weighing 
the  evidence  on  both  sides,  found  that  the  invention  was 
not  new,  but  an  imprwed  process,  not  a  new  combmsi^oiS' 
That  clearly  amounts  to  a  verdict  for  the  defendant.  The 
plaintiffs  were  bound  to  make  out  that  the  process  was  new, 
or  the  result  of  some  new  combination.    The  ezpreasiDn 


(55)  Thia  if  airamed  throughout 
to  mean,  that  there  was  no  new 
comhination  of  the  parts  of  the  mar 
chtnery.  Looking,  however,  at  the 
evidence  and  at  the  specification,  it 


would  rather  seem  that  thejoiy 
meant  that  there  was  no  novelty 
in  the  spinning  of  silk-waste  in  com- 
hination with  flax  or  with  wool— 
the  only  "  comhination  "  daimed. 
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in  the  finding,  that  the  plaintiffs'  process  was  an  improved        1842. 
process,  evidently  had  reference  to  the  character  and  qua-       gibson 
lity  of  the  articles  produced  by  them,  which  no  doubt  were  ^' 

,  ,  Brand. 

very  superior.  That,  however,  would  not  entitle  the  plain- 
tiffs to  a  patent,  nor,  indeed,  is  it  what  they  claim.  As  to  Arrest  of  judg- 
the  fifth  issue — the  plea  sets  out  the  specification  in  terms, 
and  then  avers  that  the  plaintiffs  did  not,  nor  did  either 
of  them,  within  six  calendar  months  next  and  immediately 
after  the  date  of  the  said  letters  patent,  inrol  in  the  High 
Court  of  Chancery  any  instrument  in  writing,  under  the 
hand  and  seal  of  the  plaintiffs  or  either  of  them,  particu- 
larly describing  and  ascertaining  the  nature  of  the  said 
invention  and  in  what  manner  the  same  was  to  be  per- 
formed, other  than  and  except  the  instrument  in  that  plea 
mentioned  and  set  forth,  and  that  that  instrument  did  not 
particularly  describe  and  ascertain  the  nature  of  the  said 
supposed  invention,  and  in  what  maimer  the  same  was  to  be 
performed.  To  this  plea  the  plaintiffs  replied  that  they 
did,  within  six  calendar  months  next  and  immediately 
after  the  date  of  the  said  letters  patent,  inrol  in  the  High 
Court  of  Chancery  an  instrument  in  writing  under  the 
hand  and  seal  of  John  Gibson,  one  of  the  plaintiffs,  parti- 
cularly describing  and  ascertaining  the  nature  of  the  said 
invention  and  in  what  manner  the  same  was  to  be  per- 
formed, to  wit,  the  said  instrument  in  the  fifth  plea  men- 
tioned and  set  forth,  and  that  that  instrument  did  particu- 
larly describe  and  ascertain  the  nature  of  the  said  invention 
and  in  what  manner  the  same  was  and  is  to  be  performed. 
By  the  specification  thus  set  out  upon  the  record,  the 
plaintiffs  claim  their  patent  in  respect  of  eight  several 
heads  of  invention,  each  of  which  they  were  bound  to  make 
out  to  be  new.  The  first  is — ''  a  part  of  our  process  by  Pint  head, 
which  we  discharge  the  gum  from  that  peculiar  kind  of 
silk  denominated  silk-waste,  when  the  same  is  in  the  state 
of  sliver  or  rove."  There  in  no  description  of  any  particu- 
lar process  by  which  the  gum  is  discharged :  all  that  the 
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1842. 


Third. 


Fourth. 


Fifth. 


plaintiflFs  profeas  to  do,  is,  to  perfonn  that  operation  in 
the  common  way,  but  at  a  different  stage.  The  aame  ob- 
servation will  apply  to  the  second — **  a  part  of  our  process 
by  which  we  dye  silk-waste  when  in  the  state  afMcer  er 
rove"  In  neither  of  these  is  there  anything  that  can  be 
the  subject  of  a  patent.  The  third  is — '*  a  part  o(  our  pro- 
cess by  which  we  spin  yam  from  dressed  or  heckled  silk- 
waste  of  long  fibreBj  either  in  the  gum  or  diaeharged«'' 
Whether  under  this  head  tiie  claim  is  of  an  invention  of 
any  altered  or  improved  machinery,  or  merely  the  abstain- 
ing firom  cutting  the  fibre,  is  left  in  uncertainty;  if  die 
latter,  the  evidence  distinctly  proved  that  there  was  no 
novelty  in  it.  The  fourth — ^''a  part  of  our  process  by 
which  yam  firom  silk-waste  with  long  fibres  may  be  q>un 
in  combination  with  flax  of  a  similar  length  of  fibre*' — aiao 
leaves  it  in  doubt  whether  the  alleged  invention  is  limited 
to  spinning  silk  &c.  in  the  long  fibre,  or  extends  to  the  ma- 
chinery by  which  that  process  is  performed.  The  same 
remark  applies  to  the  fiftti — ''a  part  of  our  process  by 
which  yam  firom  silk-waste  with  long  fibre  is  spun  in  com- 
bination #ith  wool.''  [Mmde^  J. — ^You  must  read  diese 
heads  of  claim  in  combination  with  the  explanatioiis  that 
are  afterwards  given.]  Those  expluiations  in  no  d^;ree 
tend  to  clear  up  the  difficulty.  The  plaintifis,  at  the  end 
of  their  specification,  profess  to  disclaim  those  parts  of  the 
process  or  mechanism  which  had  been  known  previously 
to  the  grant  of  the  patent ;  but  they  no  where  distinguish 
between  what  is  old  and  what  they  claim  to  be  new.  The 
discussion  as  to  the  sixth,  seventh,  and  righth  heads  tfiore 
properly  arises  upon  the  evidence.  A  rede  nisi  having 
been  granted — 


Bong>as,  Seijeant,  for  the  plaintiffs,  oti  a  subaequ^t 
day,  obtained  a  rule  to  shew  cause  why  Aere  sbould  not 
be  a  new  trial,  in  the  event  of  l)ie  court  being  of  opinion, 
upon  the  discussion  of  the  drfendanfs   rule,  that  the 


EA8T1SR  TBBM^  6  VICTOBIJB.  869 

finding  of  the  juiy  was  so  incongruous  that  no  judgment        1B42, 
could  be  entered  upon  it  on  either  side.  GibsoiT 

V. 

Bkand. 

Ban^pas,  Serjeant  {M.  D.  HiU  and  Hoggins  were  with  Yint  issue. 
him)^  now  shewed  cause. — The  evidenoe  clearlj  shewed 
that  the  patent  right  of  the  plaintiffs  had  been  infringed 
hj  the  defendant :  it  was  proved  that  he  gave  orders  for 
the  article^  and  had  it  manufactured  for  him  upon  the 
plaintiffs'  principle :  and  his  own  affidavit  shewed  that  he 
had  sold  it  for  a  very  long  period  and  to  a  considerable 
extent.  [Tifuial,  C.  J.— There  can  be  no  doubt  about 
that.] — ^With  respect  to  the  second  and  third  issues^  the  Second  and 
finding  of  the  juiy  is  in  substance  a  finding  for  the  plain-  ^  ''  *^^^ 
tiffs.  The  patent  is^  not  for  the  machine,  but  for  a  process, 
whidi,  upon  the  whole  of  the  evidence,  taking  it  all  to- 
gether, was  a  new  as  well  as  an  Unproved  process :  and  it 
is  not  the  less  a  fit  subject  f<M'  a  patent  that  some  of  its 
parts  taken  singly  are  not  new — HombUnoer  ▼.  Boulian,  8 
T.  B.  95.  That  a  patent  may  be  taken  out  for  a  new 
process,  can  hardly  be  doubted.  Lord  Chief  Justice  Eyre, 
in  BouUon  v.  Bull,  2  H.  Blac.  495,  says :  "  Undoubtedly 
there  can  be  no  patent  for  a  mere  principle;  but  for  a 
principle  so  fiir  embodied  and  connected  with  corporeal 
substances  as  to  be  in  a  condition  to  act  and  to  produce 
effects  in  any  art,  trade,  mystery,  or  manual  occupation,  I 
think  there  may  be  a  patent.  Now,  this  is,  in  my  judg- 
ment, the  thing  fi>r  which  the  patent  stated  in  the  case 
(56)  was  granted,  and  this  is  what  the  specification  de- 
scribes, though  it  miscalls  it  a  principle.  It  is  not  that  the 
patentee  has  conceived  an  abstract  notion  that  the  con- 
sumption of  steam  in  fire-engines  may  be  lessened,  but  he 
has  discovered  a  practical  manner  of  doing  it ;  and  for 
that  practical  manner  of  doing  it  he  has  taken  his  patent. 
Surely  this  is  a  very  different  thing  from  taking  a  patent 

(56)  *'  A  method  of  lessening  the  consumption  of  ate«m>  and  conse- 
quently of  fuel,  in  fire-engines.'* 
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1842.        for  a  principle ;  it  is  not  for  a  principle,  bnt  for  a  process/* 
And  this  doctrine  is  very  clearly  explained  by  Abbott, 
C.  J.,  in  The  King  v.  Wheeler,  2  B.  &  Aid.  845.     «It  is 
veil  known/'  says  that  learned  judge^  ''that  the  granting 
of  monopolies  was  restrained  by  the  statute  21  Jac.  1, 
c.  8j  to  the  sole  working  or  making  of  any  manner  of 
new  manufactures^  and  to  the  true  and  first  inventor 
of  such  manufactures.    Now,  the  word  'manufactures* 
has  been  generally  understood  to  denote  either  a  thing 
made,  which  is  useful  for  its  own  sake,  and  vendible  as 
such,  as,  a  medicine,  a  stove,  a  telescope,  and  many 
others,  or  to  mean  an  engine  or  instrument,  or  some 
part  of  an  engine  or  instrument,  to  be  employed  either 
in  the  making  of  some  previously  known  article,  or  in 
some  other  useful  purpose,  as,  a  stocking-firame  or  a 
steam-Qugine  for  raising  water  firam  mines.    Or  it  may 
perhaps  extend  also  to  a  new  process  to  be  carried  on 
by  known  implements  or  elements  acting  upon  known 
substances,  and  ultimately  producing  some  other  known 
substance,  but  producing  it  in  a  cheaper  or  more  expe- 
ditious manner,  or  of  a  better  and  more  useful  kind. 
But    no  mere  philosophical    or    abstract  principle  can 
answer  to  tb  -  word  '  manufactures.'     Something  of  a 
corporeal  au'^  substantial   nature,  something  that  can 
be  made  by  man  from  the  matters  subjected  to  his  art 
and  skill,  or  at  the  least  some  new  mode  of  empl<rp]ng 
practically  his  art  and  skill,  is  requisite  to  satisfy  this 
word.    A  person,  therefore,  who  applies  to  the  Crown 
for  a  patent  may  represent  himself  to  be  the  inventor 
of  some  new  thing,  or  of  some  new  engine  or  instru- 
ment.   And  in  the  latter  case  he  may  represent  himself 
to  be  the  inventor  of  a  new  method  of  accomplishing 
that  object  which  is  to  be  accomplished  by  his  new 
engine  or  instrument,  as  was  the  case  of  Watf  s  pa* 
tent   {Homblower  v.  BouUon,  8  T.  B.  95),  in  which  he 
represented  himself  to  be  the  inventor  of  a  new  method 
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6f  lessening  the  consumption  of  steam  and  fuel  in  fire-  1842. 
engines.  Or,  supposing  a  new  process  to  be  the  lawful 
subject  of  a  patent,  he  may  represent  himself  to  be 
the  inventor  of  a  new  process,  in  which  case  it  should 
seem  that  the  word  '  method  *  may  be  properly  used  as 
synonymous  with  process  J*  That  the  omission  of  that 
which  was  before  considered  to  be  an  essential  part  of 
a  process,  may  be  the  subject  of  a  patent,  is  clear  firom 
RusseUY.  Cowley,  1 C.  M.  &  B.  864.  There,  a  patent  claimed 
the  invention  of  manufacturing  tubes  by  drawing  them 
through  rollers,  using  a  maundril  in  the  course  of  the 
operation :  a  later  patent  claimed  the  invention  of  manu- 
Picturing  tubes  by  drawing  them  through  fixed  dies  or 
holes,  but  the  specification  was  silent  as  to  the  use  of 
the  maundril :  and  it  was  held  that  the  court,  taking  the 
whole  of  the  latter  specification  together,  would  infer  that 
the  maundril  was  not  to  be  used,  and  that  the  latter  patent 
was  good.  So,  watering  cloth  at  a  given  degree  of  tem- 
perature has  been  held  to  be  the  subject  of  a  patent. 
So,  here,  the  discharging  the  gum  and  dyeing  the  silk  while 
in  the  state  of  sliver  or  rove,  which  it  -i^a^  not  pretended 
had  ever  been  practised  before,  was  clearly  a  novelty  and 
ground  enough  for  a  patent.  The  close  approximation  of 
the  top  of  the  spindle  to  the  nip  of  the  bosses  of  the  draw*- 
ing^roUer,  is  also  new,  and  a  material  improvement. — ^The  Arrest  of  judg. 
issue  upon  the  fifth  plea  having  been  found  for  the  plain-  ™^°^' 
tiffs,  there  can  be  no  ground  for  arresting  the  judgment. 
The  specification  claims  a  new  or  improved  process.  Taken 
singly,  it  may  be  that  there  is  no  novelty  in  some  of  the 
eight  heads  into  which  the  claim  is  divided :  but,  taking 
the  whole  together  as  forming  one  entire  process,  it  clearly 
is  a  new  invention;  and  the  specification,  when  fairly 
looked  at,  will  be  found  sufficientiy  to  distinguish  between 
that  which  is  new  and  that  which  is  old. 

Chanmell,  Seijeant  {Henderson  was  with  him),  in  support 
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ftr  a  twofidd  inrcntion  arhicii  fiOs  SB  to  one  par^  It  is  nnd 
altogether— JBff  r.  Tlaa^paoa,  8  Moor,  dS4^  8  Tfaant. 
S75,  Hoh,  636,  S  Merir.  628;  ArMtai  t.  Hmmkt^  4  S.  k 
Aid.  MI.  Inthehst-mantionedcMe^AbboltyC.  J.,sa!fa: 
''Apatent  far  a  maddne  cadi  part  of  vhiA  was  in  nse  be- 
fore, but  in  whidi  the  oomlanatioa  of  the  difcient  parti 
is  new,  and  a  new  resalt  fwodnced,  is  good ; 
is  a  nordtj  in  the  combination.  But  here  the 
fectlj  different :  fonnedf ,  three  pieoes  were  nnited  toge- 
ther:  the  plaintiff  nnites  onhf  two;  and  if  the  naian  of 
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those  two  had  been  effected  in  a  mode  unknown  before  as  1842. 
applied  in  any  degree  to  similar  purposes,  I  should  have 
thought  it  a  good  ground  for  a  patent ;  butj  unfortunately, 
the  mode  was  well  known  and  long  practised.  I  think 
that  a  man  cannot  be  entitled  to  a  patent  for  uniting  two 
things  instead  of  three,  when  that  union  is  effected  in  a 
mode  well  known  and  long  practised  for  a  similar  purpose/' 
In  Kay  y,' Marshall,  5  New  Cases,  492,  7  Scott,  548,  a  pa- 
tent was  taken  out  for  ''new  and  improved  machinery  for 
preparing  and  spinning  flax,  hemp,  and  other  fibrous  sub- 
stances, by  power/'  and  by  the  specification  the  invention 
was  declared  to  consist  of  "new  machinery  for  macerating 
flax  and  other  similar  fibrous  substances  previous  to  draw- 
ing and  spinning  it;  and  also  of  improved  machinery  for 
epinninff  the  same  after  having  been  so  prepared/'  The 
only  alleged  improvement  in  the  spinning  machinery  was 
declared  to  be  "placing  the  drawing-rollers  only  two 
inches  and  a  half  from  the  retaining-rollers,"  which  was 
nearer  than  they  had  ever  befi>re  been  placed  for  the  pur- 
pose of  spinning  flax.  It  appeared,  however,  that  spinning 
machines  were  always  so  constructed,  as,  by  means  of  slides, 
to  allow  the  distance  of  the  rollers  to  be  varied  according  to 
the  staple  or  fibre  of  the  article  to  be  spun ;  and  that  cot- 
ton had  always  been  spun  with  a  reach  of  less  than  two 
inches  and  a  half.  It  was  held  that  this  was  not  the  pro- 
per subject  of  a  patent,  though  the  jury  found  that  the  in- 
vention  was  both  new  and  useful;  and  consequently,  that 
the  specification,  being  void  as  to  part,  was  void  altogether. 
In  delivering  the  judgment  of  the  court,  Tindal,  C.  J.,  said: 
"  Although  the  first  part  of  the  invention  described  in  the 
patent,  viz.  the  new  machinery  for  macerating,  appears 
from  the  facts  stated  in  the  case  to  be  a  proper  subject  for 
a  patent,  both  with  regard  to  the  invention  thereof  being 
original,  and  in  all  other  respects,  yet  the  latter  part  of  the 
patent,  viz.  the  improved  machinery  for  spinning  flax  &c., 
does  not,  upon  the  facts  stated  in  the  case,  and  the  descrip- 
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1842.  tion  of  the  inventioii  contained  in  the  specification^  appear 
to  na  to  be  a  subject  upon  which  a  patent  can  by  law  be 
taken  out.  The  patentee^  in  describing  the  improved  ma- 
chinery for  spinning,  which  constitutes  one  part  of  his  pa- 
tent,  informs  the  public  'that  he  places  the  drawing-rollers 
only  two  and  a  half  inches  from  the  retaining-roUersiy  and 
that  this  constitutes  the  principal  improYcment  in  the  said 
spinning  machinery/  And  he  then  proceeds  to  assign  the 
reason  and  principle  upon  which  the  alleged  improvement 
rests.  Looking  at  the  whole  specification,  it  is  'the  placing 
and  retaining  of  the  respective  rollers  within  two  and  a 
half  inches  from  each  other/  that  forms  the  real  subject- 
matter  of  the  patent  for  the  improved  machinery.  Now, 
whether  a  patent  can  by  law  be  taken  out  for  placing  the 
retaining-rollers  and  the  drawing-rollers  of  a  spinning  ma- 
chine (which  machine  itself  was  known  and  in  use  before) 
within  two  inches  and  a  half  of  each  other,  under  the  cir- 
cumstances stated  in  the  case,  is  the  real  question  between 
the  parties:  and  we  think  it  cannot;  for,  it  appears  from 
the  indorsement  upon  the  postea,  that,  before  the  granting 
of  this  patent,  flax  and  other  fibrous  substances  were  spun 
with  machines  by  which  the  reach  was  varied  according  to 
the  staple  or  fibre  of  the  article  to  be  spun,  and  that  that 
had  been  a  fundamental  principle  of  dry  spinning  known 
and  used  before  the  granting  of  this  patent :  and,  farther, 
that  the  reach  used  in  cotton  spinning  had  been  less  than 
two  inches  and  a  half*  The  application,  therefore,  of  a 
reach  of  two  inches  and  a  half  to  the  spinning  of  flax  when 
in  a  state  of  maceration,  by  which  the  fibre  of  flax  will  not 
hold  together  beyond  two  inches  and  a  half,  does  not  ap- 
pear to  us  to  be  any  new  invention  or  discovery,  but  is 
merely  the  application  of  a  piece  of  machinery  already 
known  and  in  use,  to  the  new  macerated  state  of  the  flax. 
The  fundamental  principle  of  dry  spinning,  was,  that  the 
reach  varied  according  to  the  staple  or  fibre  of  the  article 
to  be  spun ;  and  spinning  machines  were  in  use,  either  with 
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the  reaches  fixed^  or  connected  with  slides,  so  that  their        1842. 
distance  might  be  varied  according  to  the  length  of  the 
fibre  of  the  article  intended  to  be  spnn ;  and,  consequentlji 
there  is  nothing  new  in  applying  the  use  of  a  spinning 
machine  with  a  reach  of  such  a  degree  of  shortness  as  would 
suit  the  continuity  of  the  roving  of  the  flax  after  it  is  ma- 
cerated/'   And  this  decision  was  ultimately  sustained  by 
the  House  of  Lords.    Had  the  plaintiffs  invented  a  new 
mode  of  discharging  the  gum,  or  a  new  mode  of  dyeing, 
possibly  they  might  for  that  have  obtained  a  good  patent . 
but  the  mere  fact  of  the  silk  being  freed  from  the  gum  or 
dyed  at  one  particular  stage  of  the  process  in  preference  to 
another,  clearly  is  not  a  method  or  a  process  which  can  be 
the  subject  of  a  patent. — ^The  specification  is  properly  before  Arrest  of  judg- 
the  court  upon  this  record :  and  in  Neiban  v.  Harford,  8 
M .  &  Welsby,  806,  it  was  expressly  decided  that  the  con- 
struction of  the  specification  belongs  to  the  court,  and  not 
to  the  jury.    "  The  construction,^'  says  Parke,  B.,  in  deli- 
vering the  judgment,  ^'of  all  written  instruments  belongs 
to  the  court  alone,  whose  duty  it  is  to  construe  all  such  in- 
struments, as  soon  as  the  true  meaning  of  the  words  in 
which  they  are  couched,  and  the  surrounding  circum- 
stances, if  any,  have  been  ascertained  as  facts  by  the  jury: 
and  it  is  the  duty  of  the  jury  to  take  the  construction  from. 
the  court,  either  absolutely,  if  there  be  no  words  to  be  con- 
strued as  words  of  art,  or  phrases  used  in  commerce,  and 
no  surrounding  circumstances  to  be  ascertained ;  or  condi- 
tionally, when  those  words  or  circumstances  are  necessa- 
rily referred  to  them.    Unless  this  were  so,  there  would 
be  no  certainty  in  the  law ;  for,  a  misconstruction  by  the 
court  is  the  proper  subject,  by  means  of  a  bill  of  excep- 
tions, of  redress  in  a  court  of  error;  but  a  nusoonstruction 
by  the  jury  cannot  be  set  right  at  all  effectually.''    Upon 
the  face  of  this  specification,  it  is  quite  uncertain  what  is 
the  real  object  of  the  patent.    It  no  where  defines  what 
part  of  the  process  is  old  and  what  is  claimed  as  new :  un- 
less, indeed,  it  means^to  claim  each  and  every  of  the  eight 


876  IN  THS  COMMON  PLKA8, 

1842.  heads  of  inyention  as  new ;  in  which  case  the  patent  would 
be  clearly  void^  seeing  that  some  of  these  at  least  cannot 
be  the  subject-matter  of  a  patent. 

TiNDAL^  C.  J. — ^This  is  a  role  which  has  been  obtained  by 
the  defendant^  and  which  calls  npon  the  plaintiflfs  upon 
three  separate  and  distinct  grounds — first,  to  shew  cause 
why  the  verdict  that  has  been  found  by  the  jury  on  the 
second  and  third  issues  should  not  be  entered  for  him,  the 
defendant — secondly,  why  the  verdict  found  for  the  plain- 
tiffs on  the  first  issue  should  not  be  set  aside,  and  instead 
thereof  a  verdict  be  entered  for  the  defendant — thirdly, 
why  the  judgment  should  not  be  arrested,  by  reason  of 
the  matters  that  appear  upon  the  fifth  plea.  I  will  first 
dispose  of  these  two  latter  grounds,  before  I  prooeed  to 
consider  that  which  is  the  principal  matter  of  contention 
between  the  parties. 
2.  At  to  the  2.  To  the  second  branch  of  the  rule,  I  think  we  have 

""'  '"-••         dready,  in  the  coune  of  the  airgument,  given  a  mfBdent 

answer.  The  breach  alleged  in  the  dedaration  is,  that  the 
defendant,  after  the  making  of  the  letters  patent,  and 
within  the  term  of  years  therein  mentioned,  and  within 
that  part  of  the  united  kingdom  called  England,  unlaw- 
fully and  unjustly,  without  the  license,  consent,  or  agree* 
ment  of  the  plaintiffs  or  either  ol  them,  and  against  the 
will  of  the  plaintiffs,  directly  and  indirectly  made,  used, 
and  put  in  practice  the  said  invention  and  every  part 
thereof,  and  then  counterfeited,  imitated,  and  resem- 
bled the  same  aod  every  part  thereof,  in  breadi  of  the 
said  letters  patent,  and  against  the  privilege  so  granted 
to  the  plaintiffs  as  aforesaid.  And  the  evidence  was,  that 
he  gave  an  order  in  England  fur  the  making  of  the  ar- 
ticle which  was  the  subject  of  the  plaintiffs'  patent,  by 
the  process  described  in  their  specification ;  and  that  the 
order  was  executed  and  the  goods  received  by  the  defend- 
ant in  England-  It  aj^pears  to  me  that  that  evidence 
amply  satisfies  the  legation :  (or,  he  who  causes  and  pro- 
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cares  a  thing  to  be  made  or  done  maj  featlj  be  said  to        1842. 
Biake  or  to  do  it  himself.  gibton" 

3.  I  am  of  opinion  that  no  sufficient  ground  has  been  «• 

shewn  for  arresting  the  judgment.  The  fifth  plea^  upon  3.  a,  (^  ^h* 
which  this  point  arises^  after  setting  out  the  specification,  •"***  of  judg- 
alleges  that  the  plaintiffs  did  not  within  six  calendar 
m(mths  next  and  immediately  after  the  date  of  the  letters 
patent^  inrol  in  the  High  Court  of  Chancery  any  instru- 
ment in  writing,  under  the  hand  and  seal  of  the  plaintiffs 
or  either  of  them,  particularly  describing  and  ascertaining 
the  nature  of  the  invention,  and  in  what  manner  the  same 
was  to  be  performed,  other  than  and  except  the  instrument 
in  that  plea  mentioned  and  set  forth ;  and  it  then  goes  on 
to  allege  that  that  instrument  does  not  particularly  de- 
scribe and  ascertain  the  nature  of  the  supposed  inventicm 
and  in  what  manner  the  same  is  to  be  performed :  and  upon 
this  allegation  there  is  a  precise  issue  joined ;  and  the  jury 
have  found  that  the  specification  is  suffident  to  enable  a 
workman  of  competent  skill  and  ability,  by  pursuing  the 
directions  therein  contained,  to  produce  the  result  contem- 
plated by  the  patentees.  Here,  then,  is  a  plea  pleaded  to 
the  whole  cause  of  action,  upon  which  a  distinct  issue  has 
been  raised,  and  found  against  the  defendant.  Now,  I 
have  heard  no  authorily  cited  to  shew,  that, where  the  de- 
fendant has  pleaded  a  plea  which  contains  a  confession  of 
the  cause  of  action,  and  which  plea  the  jury  have  found  to 
be  false,  he  is  at  liberty  afterwards  to  avail  himself  of  an 
allegation  in  anodier  part  of  the  plea  that  was  not  put  in 
issue,  in  order  to  arrest  the  general  judgment  for  the  plain- 
tiff* If  the  defendant  had  desired  to  avail  himself  of  the 
non«-inrolment  of  a  proper  specification,  or  to  insist  that 
liie  specification  was  not  sufficient  to  sustain  the  patent, 
he  might,  after  alleging  that  the  specification  set  forth  was 
flie  specification  inroUed,  and  that  none  other  had  been 
inrolled,  have  averred  that  it  was  insufficient  in  law,  and 
the  patent  therefore  void;  and  then  the  question  might 
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8.  As  to  the  se- 
cond and  third 
issues. 


have  been  raised  upon  the  record.  The  plea  contains  two 
allegations ;  one^  that  the  specification  set  forth  was  the 
only  one  inroUed  hj  the  plaintiffs;  the  other,  that  the 
specification  so  inrolled  is  insufficient,  that  is,  does  not 
particularly  describe  and  ascertain  the  nature  of  the  sup- 
posed inyention  and  in  what  manner  the  same  is  to  be 
performed.  It  is  true  that  the  plaintiffs,  by  taking  issue 
on  the  latter  of  these  allegations,  admits  the  former,  yiz. 
that  the  specification  set  out  in  that  plea  is  the  only  one 
inroUed  by  them :  but  they  admit  it  only  for  the  purpose 
of  that  particular  plea,  and  the  plaintiff  cannot  rely  upon 
it  as  an  admission  for  all  the  purposes  of  the  action  (57). 
I  therefore  think,  that,  inasmuch  as  the  only  proper  ground 
for  arrest  of  judgment  is  some  matter  intrinsic  appearing 
on  the  face  of  the  record,  shewing  that  the  plaintiff  has  no 
real  cause  of  action,  and  which  would  render  the  judgment 
erroneous,  the  defendant  has  under  the  circumstances  no 
right  to  call  upon  us  to  interfere  in  this  manner;  and  that 
it  is  enough  to  say,  that,  on  a  motion  in  arrest  of  judg- 
ment, it  is  incumbent  on  the  party  moving  to  make  out  his 
objection  most  clearly  and  satisfiEu^rily. 

8.  I  come  now  to  that  which  is  the  main  and  important 
question  between  the  parties,  viz.  whether  the  defendant 
has,  upon  the  finding  of  the  jury,  a  right  to  have  the  ver- 
diet  entered  for  him  upon  the  second  and  third  issues. 
The  second  issue  is,  whether  or  not  the  plaintiffs  or  either 
of  them  were  or  was  the  true  and  first  inventors  or  in- 
ventor of  the  alleged  new  or  improved  process  or  mannfitc* 
ture  of  silk  and  silk  in  combination  with  certain  [other] 
fibrous  substances,  in  manner  and  form  as  alleged:  the 
third,  whether  or  not  the  alleged  invention  in  the  letters 
piatent  and  specification  mentioned  was  at  the  time  when 
the  letters  patent  were  granted  a  new  invention.  And 
upon  the  evidence  that  was  before  them  the  jury  were  of 


(57)  See  Galloway  v.  Jackton,  ante,  Vol.  3,  p.  753. 
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opinioa  "  that  the  invention  was  not  new,  but  an  imprwed  1842. 
process,  not  a  new  combinatitnL"  According,  therefore, 
to  the  plain  meaning  of  these  words,  the  jury  have  decided 
that  there  is  no  novelty  in  the  alleged  invention,  nor  any 
new  combination,  and  that  there  is  no  novelty  in  the  pro- 
cess, but  an  improvement  only :  and  the  question  is,  whe- 
ther, upon  this  finding,  supposing  it  to  be  supported  by  the 
evidence  in  the  cause,  the  verdict  upon  the  second  and  third 
issues  is  to  be  entered  for  the  plaintiffs  or  for  the  defendant 
It  appears  to  me,  that,  upon  these  two  issues,  the  verdict 
ought  to  be  entered  for  the  defendant 

Let  us  see  what  it  is  that  the  patent  is  taken  out  for, 
and  what  the  patentees  in  their  specification  state  to  be  the 
nature  of  their  invention.  The  patent  is  taken  out  for  "  a 
new  or  improved  process  or  manufature  of  silk  and  silk  in 
combination  with  certain  other  fibrous  substances.'^  It  is, 
therefore,  taken  out  strictly  and  entirely  for  tk  process.  In 
the  view  I  take  of  this  specification,  it  becomes  unneces- 
sary upon  the  present  occasion  to  consider  whether  or  not 
a  patent  may  properly  be  granted  for  a  process  (58).  Au- 
thorities are  not  wanting  to  shew,  that,  if  the  specification 
be  carefully  and  guardedly  prepared  so  as  to  point  out  with 
great  distinctness  and  minuteness  the  nature  of  the  pro- 
cess, such  a  patent  may  be  good  in  law.  Such  certainly 
was  the  opinion  of  Eyre,  C.  J.,  in  the  case  of  BouUon  v. 
BuU,  2  H.  Blac.  463 ;  and  such  also  seems  to  have  been 
the  opinion — cautiously  guarding  against  any  abuse  or 
misapplication  of  the  doctrine — of  Lord  Tenterden  in  the 
case  of  The  King  v.  Wheeler,  2  B.  &  Aid.  350,  where  he 
observes — "  The  word  '  manufactures '  has  been  generally 
understood  to  denote  either  a  thing  made  which  is  useful 
for  its  own  sake,  and  vendible  as  such,  as,  a  medicine,  a 
stove,  a  telescope,  and  many  others,  or  to  mean  an  engine 
or  instrument,  or  some  part  of  an  engine  or  instrument, 

(68)  The  point  was  considered,  and  expressly  determined  in  the  affirma- 
tive, in  Crane  v.  Price,  pott,  Vol.  5 ;  Webster's  Patent  Cases,  Vol.  1,  p.  393. 


Brand. 


EASTER  TEBM^  5  VICTOBIJS.  881 

fibre  is  spun  in  combination  with  wool — Sixths  in  the  ap-  1842. 
plication  of  our  improved  process  to  the  throstle  machine  on  gibbon 
the  principle  of  the  long  ratch,  for  the  new  and  useful  pur- 
pose of  spinning  silk-waste — Seventbj  in  certain  improve- 
ments  effected  by  us  in  the  throstle  machine,  by  which  its 
utility  in  spinning  silk-waste  is  greatly  augmented — 
Eighth^  in  the  application  of  water  to  silk-waste  with  long 
fibres  in  the  process  of  spinning  with  the  long  ratch." 
Dismissing  from  our  consideration  all  these  several  heads 
of  daim  except  the  sixth  and  the  seventh^  I  am  unable, 
regard  being  had  to  the  rest  of  the  specification,  to  under- 
stand these  otherwise  than  as  involving  a  claim  for  improve- 
ments upon  or  a  new  combination  of  parts  of  the  throstle 
machine,  by  which  the  process  is  carried  into  effect. 
That  the  plaintiffs  mean  to  claim  each  and  every  of  those 
eight  several  and  distinct  parts,  as  all  combined  together 
forming  one  process,  is,  I  think,  abundantly  clear  from  the 
concluding  paragraph  of  the  specification,  where,  after  de- 
siring it  to  be  understood  that  they  disclaimed  those  parts 
of  the  process  or  mechanism  which  were  or  might  have 
been  previously  to  the  granting  of  their  letters  patent  well 
known  or  in  use  for  the  same  purposes,  they  say — "  but 
we  restrict  our  claims  to  the  eight  several  heads  of  inven- 
tion mentioned  in  the  early  part  of  this  specification ;  all 
of  which  we  beUeve  to  be  new  and  of  great  public  utility •'' 
The  plaintiffs,  therefore,  are  bound  to  shew  that  each  of 
those  eight  several  distinct  heads  into  which  they  have  di- 
vided their  process,  is  new  and  of  public  utility. 

After  giving  what  they  profess  to  be  a  brief  outline  of 
the  methods  heretofore  adopted  for  spinning  yam  firom 
silk-waste,  the  plaintiffs  in  their  specification  proceed — 
**  Having  thus  explained  the  old  or  ordinary  process  of 
converting  silk-waste  into  yarn,  I  will  proceed  to  describe 
our  novel  process  by  which  we  produce  our  new  or  im- 
proved manufacture  of  yarn  or  thread  '* — thus  claiming,  as 
they  were  bound  to  do,  whether  the  patent  was  taken  out 
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1842.  for  macliiaery  or  for  a  process,  novelty  in  the  inyentioiL 
Stopping  there,  and  considering  that  the  jnrjr  have  found 
that  the  process  was  not  new,  bnt  only  improved^  thongh 
somewhat  hard  upon  the  plaintiffs,  seeing  that  thej  ha?e 
taken  out  their  patent  for  "  a  new  or  improved  process  or 
manufacture,''  I  entertain  considerable  doubt  whether  the 
patent  could  be  supported.  The  specification  then  goes 
on  professing  to  describe  this  new  process :  ''  The  silk- 
waste  having  been  dressed  in  the  usual  way,  or  in  any 
other  way  that  may  be  found  more  advantageous  (aocfa  as 
heckling  or  otherwise),  either  discharged  or  in  the  gum, 
we  submit  it  to  the  drawing,  roving,  and  spinning  ma- 
chinery,  thereby  entirely  obviating  the  supposed  necessity 
of  cutting  or  shortening  the  filaments  of  silk*waste — ^a  de* 
structive  process  which  has  heretofore  been  considered  as 
an  indispensable  sacrifice,  in  order  to  convert  it  into  yam 
or  thread/'  Then,  after  describing  the  machinery  used 
and  the  mode  adopted  for  obtaining  the  drawings  and  rov- 
ings,  the  specification  proceeds — *^  Having  now  explained 
the  nature  of  the  drawing  and  roving  machinery  whidi  we 
have  found  to  answer  best,  and  the  several  processes  of 
drawing  and  roving  silk-waste  alone,  and  of  silk-waste  in 
combination  with  wool  and  flax,  I  will  proceed  to  describe 
the  spinning  machine  by  which  the  rove  is  drawn  or  elon- 
gated into  strands  to  be  spun  into  yam  or  thread."  It 
then  describes  the  machine :  '^  The  annexed  drawings  for 
the  most  part  represent  the  well-known  spinning  firame 
called  the  throstle,  on  the  principle  of  the  long  ratch^  as 
employed  in  the  spinning  of  flax,  which  machine,  combined 
with  the  improvements  we  have  applied  to  it,  we  apply  to  the 
new  and  useful  purpose  of  spinning  silk-waste  of  long  fibres 
into  yam  or  thread  from  rove,  either  in  the  gum  or  dis« 
charged,  or  dyed,  as  before  mentioned,  and  also  from  rove 
made  from  silk-waste  of  long  fibres  in  combination  with 
flax  or  with  wool."  Pausing  there,  it  seems  to  me  to  be 
impossible  to  read  this  without  arriving  at  the  conclusion 
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that  the  patentees,  in  thus  describing  one  of  the  heads  of  1842. 
claim  with  which  the  specification  sets  out,  are  substan- 
tially claiming  a  new  or  improyed  machine  or  a  new  com* 
bination  of  parts.  Referring  to  the  drawings,  the  letter  ^^^^^.^  ^.^^  ^^ 
N,  in  figare  2,  is  stated  to  be  "a  copper  trough  containing  drawings. 
water,  the  application  of  which  in  this  process,  is  an  im- 
portant feature  in  our  invention"  The  letters  000  are 
described  to  be  pressing-rollers,  which  are  made  of  wood, 
and  are  partly  immersed  in  the  water,  wherein  they  rotate, 
and  by  their  continuous  action  convey  the  fluid  to  the  nip 
of  the  brass  bosses  PPP  of  the  drawing-roller  G,  thereby 
saturating  the  filaments  of  silk  with  the  fluid  while  they 
are  in  the  act  of  being  drawn  down  and  elongated  into 
strands  from  the  roving  to  be  spun  into  yarn  or  thread  by 
means  of  the  spindles  and  flyers  GLQGL,  '^  which,''  say  the 
phiintiffs,  "  for  our  new  process  we  place,  as  will  be  ob- 
served in  the  drawing,  much  nearer  to  the  drawing-roller  G 
than  has  heretofore  been  practised:"  and,  after  adverting  to 
some  other  portions  of  the  machine,  they  observe  that 
''the  other  parts  of  the  machine  not  adverted  to,  being 
quite  familiar  to  persons  employed  in  this  branch  of  manu- 
facture, it  will  be  unnecessary  to  explain/'  The  applica- 
tion of  the  brass  bosses  PP  to  the  drawing-roller  G,  toge- 
ther with  the  application  of  water,  is  also  stated  to  be  ''  an 
important  improvement "  in  the  spinning  of  silk-waste.  I 
feel  it  to  be  impossible  to  attach  any  other  meaning  to 
this  language  than  that  of  a  substantial  claim  on  the  part 
of  the  patentees  of  a  new  machine  or  a  new  combination 
of  the  parts  of  the  machine  used  by  them  for  carrying  into 
effect  their  improved  process.  The  jury  have  distinctly 
negatived  both :  and,  unless  we  can  see,  upon  the  evidence 
that  was  before  them,  that  the  conclusion  of  the  jury  is 
decidedly  wrong,  the  matter  must  rest  where  it  is.  There 
was  a  vast  body  of  evidence  on  both  sides,  and  everything 
that  ingenuity  could  suggest  was  powerfully  urged  as  well 
on  the  part  of  the  plaintiffs  as  on  that  of  the  defendant; 
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and  the  jary^  after  considerable  beutation^  fomid  that  the 
invention  was  not  new,  but  an  improved  process,  not  a  Nfv 
combination.  I  am  of  opinion  that  that  finding,  upon  the 
language  of  the  specification^  entitles  the  defendant  to  a 
verdict  upon  these  two  issues — a  result  with  which  I  am 
by  no  means  dissatisfied. 


First  issue* 

Second  and 
third  issues. 


CoLTMAN^  J. — ^I  am  of  the  same  opinion.  The  first  issue 
was  disposed  of  in  the  course  of  the  argument. — ^I  am  also 
of  opinion  that  the  defendant  is  entitled  to  haTC  the  ler* 
diet  entered  for  him  upon  the  second  and  third  issae8,iipon 
which  the  material  question  in  the  cause  arises.  On  the 
part  of  the  plaintiffs^  it  has  been  strenuouslj  urged  that  the 
finding  is  at  least  so  ambiguous  that  the  cause  ought  to  be 
sent  down  to  a  new  trial :  it  could  hardly  be  contended 
that  it  amounted  to  a  verdict  for  the  plaintifEs;  it  expressly 
negatives  the  novelty  of  the  invention.  In  order  to  sus- 
tain the  third  issue,  the  phiintifia  were  bound  to  shew  that 
the  invention  was  new — ^new  in  each  of  the  eight  points 
that  are  set  out  in  the  specification  and  claimed  as  parts 
of  their  new  or  improved  process ;  for^  unless  there  be 
novelty  in  each  and  every  of  those  particulars,  the  plain- 
tiffs would  not  in  my  judgment  be  entitled  to  the  verdict 
I  am  not  now  looking  to  the  evidence  for  the  purpose  of 
ascertaining  which  way  the  verdict  should  be  entered:  ve 
must  first  endeavour  to  discover  what  the  finding  actoally 
is.  In  terms  it  is,  that  the  invention  is  not  new,  bnt  an 
ifi^nroved  process,  not  a  new  combination.  I  am  by  no 
means  prepared  to  say  that  an  improved  process  may  not 
be  the  subject  of  a  patent :  and  therefore,  if  the  jmy  had 
simply  found  that  this  was  an  improved  process,  wiUioot 
more,  I  should  have  felt  some  difiiculty  in  saying  what 
would  be  the  effect  of  such  a  finding.  But  the  finding 
that  it  is  an  improved  process  must  be  taken  in  conjunc- 
tion with  the  rest  of  the  finding,  that  there  is  no  nofelty 
either  of  invention  or  of  combination.    It  comes  therefore 
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to  thbj  that  there  is  some  improvement  in  the  manipula-  1842. 
tion  or  in  the  process^  bnt  no  novelty  in  the  invention^  no 
novelty  in  the  combination.  Looking  at  the  finding  alone, 
therefore,  it  seems  to  me  that  it  is  a  verdict  for  the  de* 
fendant  on  the  second  and  third  issues.  Bat  we  may  have 
recourse  to  the  evidence  for  the  purpose  of  seeing  whether 
it  is  probable  that  there  was  in  reality  such  an  improve- 
ment in  the  process  as  might  reasonably  in  point  of  law 
be  held  to  amount  to  novelty  of  invention :  for,  if  there 
were,  that  might  be  good  ground  for  sending  the  cause 
down  to  a  new  trial.  I  am,  however,  unable  to  discover 
any  novelty  in  the  process  to  warrant  me  in  saying  that 
the  jury,  in  finding  it  to  be  an  improved  process,  meant  to 
say  that  it  was  such  a  new  invention  as  might  properly 
form  the  subject  of  a  patent.  It  seems  to  me  to  be  no- 
thing more  than  the  application  of  an  old  and  well-known 
machine,  without  any  new  invention  or  new  combination, 
or  any  material  variation,  to  the  spinning  of  silk-waste  in 
what  may^  be  called  its  natural  state,  discharging  the  gum 
firom  it  in  the  ordinary  manner,  and  dyeing  it  by  the  usual 
process*  The  only  part  in  which  I  can  discover  any  no- 
velty, is,. that  the  plaintiffs  do  not  cut  the  silk,  as  had  been 
the  practice  heretofore,  and  that  they  discharge  the  gum 
and  dye  the  silk  at  a  different  stage  of  the  process :  there 
is  no  alteration  except  in  the  point  of  time  at  which  the 
dyeing  and  discharging  processes  are  performed.  Look- 
ing, therefore,  at  the  specification  and  at  the  finding  of 
the  jury,  it  appears  to  me  that  all  that  they  could  have 
meant  to  say,  is,  that  the  plaintiffs  had  made  some  slight 
variation  in  the  process  whereby  an  improved  article  waa 
produced,  but  without  any  novelty  in  the  combination,  or 
novelty  in  the  construction  of  the  machinery  employed. 
And  I  see  nothing  in  the  evidence  to  induce  me  to  come 
to  a  conclusion  different  from  that  which  the  words  of  the 
finding  in  their  natural  sense  would  lead  to.  That  disposes 
of  the  second  and  third  issues,  which,  for  the  reasons 
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1842. 


As  to  the  ar- 
rest of judg- 
ment. 


above  mentioned,  I  think  should  be  entered  for  the  de- 
fendant. 

With  respect  to  that  part  of  the  rule  that  seeks  to  arrest 
the  judgment,  I  have  not  fully  made  up  my  mind.  It 
cannot  be  very  material,  seeing  that  the  defendant  succeeds 
upon  the  main  point  in  the  case.  At  all  events,  it  is  upon 
the  record. 


First  issue. 


Second  and 
third  issues* 


Ekskine,  J. — In  this  case  the  jury  have  returned  a 
verdict  for  the  plaintiffs  on  the  first,  fourth,  and  fifth 
issues,  and  have  returned  a  special  finding  as  to  the  second 
and  third  issues,  upon  an  understanding,  as  it  appears, 
that  the  court  should  decide  for  whom  the  verdict  should 
be  entered  on  those  two  issues;  and  accordingly  an  appli- 
cation has  been  made  on  the  part  of  the  defendant  to  have 
the  verdict  entered  for  him  upon  the  first,  second,  and 
third  issues ;  or,  failing  that,  to  arrest  the  judgment  on  the 
fifth  issue. 

As  far  as  relates  to  the  first  issue,  the  point  seems  to 
have  been  given  up  in  consequence  of  the  intimation 
thrown  out  by  the  court  in  the  course  of  the  argument. 

That  brings  us  to  the  question  as  to  how  the  verdict  ii 
to  be  entered  up  on  the  finding  of  the  jury  npoa  the 
second  and  third  issues.  The  second  issue  was  whether 
the  plaintiffs  were  the  true  and  first  inventors  of  the  alleged 
new  or  improved  process  or  manufacture ;  the  second^  whe- 
ther the  alleged  invention  was  a  new  invention.  If  we  take 
the  first  branch  of  the  finding,  the  jury  have  in  distinct 
terms  negatived  the  third  issue.  But  they  have  added 
something  upon  which  the  plaintiffs  rely  as  shewing,  that, 
though  the  jury  have  in  terms  found  that  issue  against  the 
plaintiffs,  yet  in  substance  they  have  found  it  for  them, 
and  consequently  that  they  are  entitled  to  have  the  verdict 
entered  for  them  upon  that  issue  as  well  as  upon  the 
second.  The  drift  of  the  argument  on  the  part  of  the 
plaintiffs,  is,  that,  though  the  jury  have  found  that  the 
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invention  was  not  nefw^  jet^  looking  at  the  eyidence^  they  1842. 
mnst  be  taken  to  have  meant  that  there  was  such  an 
improvement  in  the  process  as  might  in  point  of  law 
amount  to  a  new  invention ;  and  therefore  that  there  was 
nothing  in  the  terms  of  the  finding  to  disentitle  the  plain** 
tiffs  to  the  verdict  upon  the  second  and  third  issues. 
Ck>mparing  the  finding  of  the  jury  with  the  evidence^  it 
appears  to  me^  that  the  plaintiffs  have  not  made  out  any 
case  of  such  a  new  process  as  to  entitle  them  to  a  patent  as 
the  inventors  of  a  new  manu&cture.  The  jury  find  that 
there  was  no  new  invention,  nor  any  new  combination : 
and  I  must  confess  I  can  discover  no  evidence  that 
would  warrant  any  other  finding.  And^  although  it  may 
be  that  a  party  may  obtain  a  patent  for  an  improved 
process^  under  circumstances  which  would  shew  that  the 
improvement  really  amounts  to  a  new  invention^  a  new 
manufacture,  within  the  meaning  of  the  statute  of  James, 
the  evidence  in  thts  case  does  not  shew  any  such  improve- 
ment.  By  the  specification  the  plaintiffs  put  their  claim 
under  eight  several  heads;  and,  inasmuch  as  they  rely 
upon  each  and  every  of  those  eight  heads  of  claim  as 
together  forming  one  process  for  the  manufacture  of  sUk 
yam  or  yam  combining  silk  with  other  fibrous  substances, 
it  is  necessary  for  them  to  shew  that  the  whole  of  the 
process  is,  as  they  claim  it  to  be,  new.  Now,  whatever 
may  be  the  degree  of  novelty  in  discharging  the  silk- waste 
of  the  gum,  or  in  dyeing  it  at  a  different  stage  of  the  manu-' 
facture  from  that  heretofore  practised  (the  modus  operandi 
still  being  the  same) ;  yet,  if  the  substantial  parts  of  the 
alleged  improved  process,  as  detailed  in  the  specification, 
are  not  new  in  the  sense  and  to  the  extent  necessary  to 
sustain  the  patent,  the  plaintiffs  must  fail.  The  third 
head  of  claim  is  said  to  consist  in  "  a  part  of  our  process 
by  which  we  spin  yarn  firom  dressed  or  heckled  silk-waste 
of  long  fibres,  either  in  the  gum  or  discharged.'^  This, 
being  put  in  the  alternative,  clearly  does  not  include  the 
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1842.  first  headj  wluch  relates  only  to  the  discharging  of  the 
gam;  and  the  same  ohseiration  applies  to  the  second^ 
which  relates  to  the  dyeing«  What  is  the  novelty,  as  shewn 
by  the  eyidence,  in  the  process  here  described,  of  spinning 
yam  from  dressed  or  heckled  silk-waste  of  long  fibres? 
It  appears  from  the  evidence  that  the  process  of  spinning 
yam  firom  silk- waste  without  cutting  it  had  been  practised 
long  before  the  date  of  the  patent.  On  the  part  of  the 
plaintiffs,  it  is  insisted  that  there  was  no  evidence  to  shew 
that  this  had  ever  been  done  otherwise  than  in  secret. 
Undoubtedly,  if  such  had  been  the  effect  of  the  evidence, 
I  should  have  agreed  that  that  was  not  enough :  to  oonstitate 
such  a  practising  of  an  invention  or  process  as  will  prevent 
another  from  afterwards  making  it  the  subject  of  a  patent, 
it  must  in  some  way  be  made  known  to  the  public.  But  it 
appears  to  me  that  there  was  abundant  evidence  to  shew  that 
yam  from  silk-waste  of  the  uncut  fibre  had  to  a  oonmder- 
able  extent  been  manufactured  and  brought  into  public 
notice.  It  is  true  the  evidence  does  not  shew  it  to  have  been 
brought  to  the  state  of  perfection  to  which  the  article  pro- 
duced by  the  plaintiffs'  process  appears  firom  the  spemnena 
exhibited  to  have  been  brought:  but  it  had  been  produced, 
and  it  had  been  used  for  a  variety  of  purposes,  amongst 
others,  in  the  manufacture  of  gold  lace.  There  was, 
therefore,  nothing  new  in  the  spinning  of  yam  firom  silk- 
waste  of  the  long  fibre.  The  machine  used  by  the  plaintifEi 
also  appears  to  have  been  the  same  as  that  heretofore  used: 
there  was  evidence  that  silk  had  been  spun  at  the  long 
ratch:  and  there  was  also  evidence  that  the  substitutian 
of  the  brass  for  iron  bosses  on  the  drawing-roller  was  old. 
Indeed  the  jury  have  distinctly,  and,  it  seems  to  me;, 
properly  found  that  there  was  no  new  combination.  All 
that  the  plaintiffs  can  fairly  lay  daim  to,  therefi>re,  is,  the 
more  skilful  and  successful  adaptation  of  a  known  madiine 
to  the  preparation  of  known  materials  by  a  process  pre* 
viously  known,  and  producing  a  known  result,  but  pnn 
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ducing  it  in  an  improved  condition.  This  appears  to  me  to  1842. 
be  the  fair  extent  of  the  plaintiffs'  discovery,  and  of  the 
merit  of  their  process.  It  may  be  useful  and  valuable : 
but  it  is  not  the  invention  which  the  plaintiffs  claim  by 
their  specification.  I  am  therefore  of  opinion  that  the 
Terdict  must  be  entered  for  the  defendant  upon  the  second 
and  third  issues. 

Cresswsll,  J. — I  am  also  of  opinion  that  the  defendant 
is  entitled  to  the  verdict  upon  the  second  and  third  issues. 
The  plaintiffs'  patent  right,  as  explained  at  the  Bar,  is 
certainly  one  of  a  very  singular  character.  The  plaintiffs 
do  not  chum  any  given  article  produced  by  any  given 
process;  nor  do  they  claim  the  machinery  used  in  its 
production,  nor  any  ingredient  used  in  producing  it.  They 
claim,  it  is  said,  a  new  or  improved  process.  Undoubtedly 
there  are  dicta  in  the  books  that  a  ''process''  may  be  the 
subject  of  a  patent.  It  has  never  been  expressly  decided. 
Whenever  the  question  arises,  I  shall  be  prepared  to  give 
it  every  consideration,  and  to  form  the  best  judgment  I  can 
upon  it.  I  may,  however,  remark  that  I  find  no  case  in  which 
the  mere  emusion  of  a  part  of  a  process,  which  this  in 
substance  is,  has  been  considered  enough  to  form  the 
subject-matter  of  a  patent.  In  discussing  the  question,  I 
do  not  propose  at  all  to  inquire  into  the  nature  of  the 
evidence  that  was  before  the  jury.  There  is  no  suggestion 
on  either  side  that  they  have  taken  an  erroneous  view  of 
the  fiicts  submitted  to  them.  All  the  contention  as  to 
these  two  issues  has  been,  what  is  the  effect  of  the 
finding. 

The  second  issue  is,  whether  or  not  the  plaintiffs  were  Second  and 
the  true  and  first  inventors  of  the  alleged  new  or  improved 
process  or  manufacture  ;  the  third,  whether  or  not  the 
invention  was  new.  The  jury  have  found  that  there  was 
no  new  invention  and  no  new  combination,  but  that  there 
was  an  improved  process.    Now,  have  the  plaintiffs  by 
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1842.        their  specification  claimed  a  new  invention  or  a  new  com- 

GiMojf       ''>iiiation  ?    If  they  have^  the  jury  have  expressly  negatived 

*•  both^  and^  as  a  necessaiy  consequence^  have  also  negatived 

that  they  were  the  inventors.    The  specification  begins 

with  a  declaration  that  the  nature  of  the  invention  oonssts 


of  eight  several  and  distinct  heads*  [His  Lordship  read 
them.]  If  there  could  be  any  doubt  as  to  the  intention  of 
the  patentees  to  claim  each  of  these  as  a  part  of  their  in- 
vention, it  is  removed  by  the  concluding  paragraph — ^'^We 
desire  it  to  be  understood  that  we  disclaim  those  parts  of 
the  process  or  mecha$tum  which  were  or  may  have  been  pre- 
vious to  the  granting  of  our  patent  well  known  or  in  use 
for  the  same  purposes;  but  we  restrict  our  claims  to  the 
eight  several  heads  of  invention  mentioned  in  the  eariy 
part  of  this  specification,  all  of  which  we  believe  to  be  new 
and  of  great  public  utility .''  Now,  do  the  plaintifis  claim 
any  mechanism?  I  apprehend  they  clearly  do.  The 
meaning  of  the  sixth  head  of  invention  may  be  doubtfiiL 
It  consists  in  ''the  application  of  our  improved  process  to 
the  throstle  machine  on  the  principle  of  the  long  ratch, 
for  the  new  and  useful  purpose  of  spinning  silk-waste.'' 
Whether  they  mean  by  that  to  claim  the  throstle  machine 
on  the  principle  of  the  long  ratch  as  part  of  their  invention, 
or  whether  they  mean  merely  that  they  use  that  particohr 
machine  for  the  purpose  of  spinning  silk-waste  prepared 
according  to  their  new  or  improved  process,  is  not  veiy 
clear.  And,  if  that  were  the  question  now  befiore  the 
court,  I  should  have  felt  considerable  difficulty  in  saying 
that  the  plaintiffs  could  get  over  the  objection  to  the 
specification  arising  from  its  ambiguity ;  for,  a  party  who 
obtains  a  patent  is  bound  clearly  to  define  in  his  specifica- 
tion what  it  is  he  claims  to  be  his  invention,  in  order  that 
the  public  may  know  with  certainty  what  they  may  or  may 
not  do  without  incurring  the  risk  of  an  action  fi>r  an 
infringement  of  the  patent.  The  seventh  head,  however, 
does  not  admit  of  any  doubt :  it  is  said  to  oonaist  ''in 
certain  improvements  effected  by  ui  in  the  throstle  machi$ie. 
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by  which  its  utility  in  spinning  silk-waste  is  greatly  aug-  1842. 
mented/'  Then,  in  describing  the  drawings  annexed  to 
the  specification,  the  plaintiiSs  say  they  '^  for  the  most  part 
represent  the  well-known  spinning  frame  called  a  throstle, 
on  the  principle  of  the  long  ratch,  as  employed  in  the 
spinning  of  flax,  which  machine,  combined  with  the  improve^ 
ments  we  have  applied  to  it,  we  apply  to  the  new  and  useful 
purpose  of  spinning  silk-waste  of  long  fibres  into  yam  or 
thread  from  rove,  either  in  the  gum  or  discharged  or  dyed, 
as  before  mentioned,  and  also  from  rove  made  from  silk- 
waste  of  long  fibres  in  combination  with  fiax  or  with  wool/' 
They  clearly  therefore  claim  some  part  of  the  mechanism 
as  new.  And  the  finding  of  the  jury,  that  there  is  no 
new  invention,  is  equally  fatal  to  the  plaintiffs  whether 
they  meant  to  claim  the  whole  as  a  new  machine,  or 
parts  of  it  only.  Again,  do  the  plaintiffs  claim  any  new 
combination  of  parts  of  the  machinery?  If  they  do,  the 
jury  have  also  negatived  that.  It  is  perfectly  clear  to  my 
mind  that  the  plaintiffs  do  by  their  specification  claim  some 
new  mechanism,  some  portion  at  least  of  the  machinery 
used  by  them  in  the  production  of  their  new  or  improved 
process  or  manufacture.  The  jury  have  distinctly,  and  in 
terms  the  meaning  of  which  in  my  opinion  leave  no  reason- 
able  ground  for  doubt,  negatived  both  novelty  of  invention 
and  novelty  of  combination.  It  is  unnecessary  to  consider 
what  the  jury  meant  in  saying  that  there  was  an  improved 
process — ^whether  they  meant  that  the  performing  the  dif- 
ferent operations  at  different  stages  of  the  process  not 
before  practised,  was  an  improvement,  or  that  these  opera- 
tions were  performed  in  a  course  that  was  before  known 
and  practised,  but  performed  in  an  improved  manner; 
because,  whatever  improvement  in  the  process  the  plain- 
tiffs may  have  effected,  they  are  not  relieved  from  the 
difficulty  already  pointed  out,  viz.  that  their  specification 
distinctly  claims  a  new  invention  or  a  new  combination, 
both  of  which  the  juiy  have  negatived. 
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18^2.  Upon  these  grounds^  I  am  of  opinion  that  the  defendant 

is  entitled  to  have  the  yerdict  entered  for  him  upon  the 

second  and  third  issues. 

^^^^^^  Bule  accordingly. 

Bompas,  Serjeant^  for  the  plaintiffs,  prayed  that,  in  lieu 
of  entering  the  verdict  in  the  way  above  directed,  the 
court  would  order  a  new  trial  upon  such  terms  aa  thqr 
should  think  reasonable. — ^He  submitted  that  the  finding  rf 
the  jury,  though  (as  the  court  had  decided)  in  point  of  law 
a  finding  against  the  plaintiffs  on  the  quesstion  of  novelty, 
could  hardly  be  considered,  under  all  the  circumstances, 
so  satisfactory  that  the  plaintiffs'  right  should  be  thereby 
finally  and  irrevocably  concluded ;  especially  as  the  mode 
in  which  the  case  was  presented  to  the  jury  by  the  Lord 
Chief  Justice  precluded  the  plaintiffs  firom  having  the 
question  as  to  the  validity  of  the  specification  placed  upon 
the  record. 

TiNDAL,  C.  J. — Our  decision  in  this  case  will  not  con- 
clude the  plaintiffs  aa  to  other  people,  if  they  ahould  be 
advised  to  try  the  question  again. 

CoLTMAN,  T. — ^After  the  clear  intimation  of  opinion  al- 
ready given  as  to  the  specification,  I  cannot  conceive  that  it 
would  be  either  useful  or  just  to  send  the  cause  down  to  a 
new  trial. 

The  rest  of  the  court  concurring-^ 

Bompas  took  nothing  by  his  motion. 


MEMORANDUM. 
In  the  vacation  preceding  this  Term,  Francis  Stack 
Murphy,  Esq.,  of  Lincoln's  Inn,  was  called  to  the  degree 
of  the  Ck>if .    He  gave  rings  with  the  motto — '^  Incidere 
Indum" 
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ACKNOWLEDGMENT. 

Und€r  3  <^  4  WUl  4,  e.  74. 

I.  Befbre  whom  taken. 

Both  the  commissioners  taking  an 

acknowledgment  under  the  3  &  4  Will. 

4^  c.  74,  must  be  persons  appointed  for 

the  same  county  or  district.     In  re 

Webster,  63G. 

n.  Form  ofAjfidaitit. 
The  court  permitted  a  certificate  of 
acknowledgment  under  the  3  &  4  Will. 
4^  c.  74^  to  be  filed,  although  the  affida- 
vit to  excuse  the  want  of  a  notarial  cer- 
tificate (which  was  sworn  by  one  of  the 
commissioners  taking  the  acknowledg- 
menty  and  was  in  other  respects  suffi- 
cient) erroneously  stated  that  the  affida- 
vit verifying  the  certificate  was  sworn 
by  the  Met  commissioner,  when  in  fiftct 
it  was  sworn  by  the  deponent  himsell 
In  re  Mary  Anne  Taylor,  328* 

ACTION  ON  THE  CASE. 

^ClSB. 


ACTS  OF  PARLIAMENT, 
See  Paving  Acts. 


AFFIDAVITS. 
I.  HowinHhded* 
On  a  motion  to  set  aside  for  i 


rity  a  writ  of  summons  addressed  to 
«  John  Elridge,  Clerk,'*  the  affidavit 
was  intituled,  ''Between  William  Jones 
and  John  Adams  Eldridge,  Clerk,  sued 
as  John  Elridge,  Clerk  :**— Held,  that 
it  was  properly  intituled.  Jones  v.  El- 
ridge, 751. 

II.  On  Moiioni  goneraXfy. 

1.  SembUy  that  it  is  no  objection  to  an 
affidavit  used  on  shewing  cause  against 
a  rule,  that  it  is  sworn  after  the  rule 
was  due,  or  even  after  it  had  been  actu* 
ally  brought  on  and  the  discussion  poet* 
poned.    Pim  v.  Grazebrook,  607« 

2.  Qikrre,  whether  any  affidavit  be 
necessary  to  shew  that  the  party  ob* 
taining  a  rule  is  not  the  attorney  upon 
the  record.    lb. 

III.  On  JMoUon  for  an  Attachment— Se$ 
Attachmbmt,  I. 

IV.  OfMeriuSee  New  Trial, 

V.  Verifying  CertifieaU  of  Acknowledge 
meni  under  3  ^4  JVill.  4^  c.  74-* 

See  ACKKOWLEDOMENT,  II. 


AGREEMENT. 

I.  Construction  of. 

1.   The  declaration   (in  assumpsit) 

stated  thne  several  documents — ^first, 

certain  articles  of  agreement  of  the  27th 
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commenoe  from  the  29th  September 
Bext,  and  the  first  quarter's  rent  to  be- 
oome  dae  and  payable  on  the  25th  De- 
cember next/'  &c. ;  and  at  the  end  of 
the  agreement  was  the  following  pro* 
vinon — "  W.  agrees  to  take  the  fixtures 
again  at  the  aspiration  of  R.'s  tenancy, 
and  to  allow  the  price  at  which  they 
may  be  valued,  proyided  they  are  as  in 
good  condition  then  as  they  now  are ; 
and  Mrs.  R.  agrees  to  leave  the  premises 
in  the  same  state  as  they  now  are :" — 
Held,  that  under  this  agreement,  the 
tenancy  commenced  on  the  29th  Sep- 
tember, and  that  it  was  properly  de- 
scribed in  the  declaration  as  an  agree- 
ment to  leare  the  premises  at  the  expi- 
ration of  the  tenancy  in  the  same  state 
as  they  were  in  at  the  commencement  of 
the  tenawy,  and  not  at  the  date  of  the 
agreement.    White  v.  Nicholson,  707. 

II.  How  declared  on. 
Though  an  agreement  be  made  jointly 
with  two  parties,  yet,  when  the  interests 
aie  several,  and  the  damages  several, 
each  of  the  covenantees  may  sue  with- 
out joining  the  other.  Palmer  v.  Spar- 
shott,  743. 

in.  Parol  Evidence  to  explain  a  Writ- 
ten Agreementm 
In  an  action  upon  the  following  me- 
morandum, duly  signed  by  the  respec- 
tive parties—'^  Evans  and  Pratt.  T. 
Holyoake,  Esq.,  umpire.  F .  Pratt  bets 
T.  Evans  100/.  to  26/.,  p.  p.,  Mr.  Ry- 
ley's  brown  mare  (late  his  property) 
beats  T.  Evans's  mare  Matilda/btir  miles 
across  a  country.  Ids.  each.  To  come 
off  the  Ist  of  March,  1841.  7^e  um- 
pires decision  to  be  final ;" — Held,  that 
evidence  was  admissible  to  shew,  that, 
in  sporting  phraseology,  ^'  across  a  coun- 
try" means  over  all  obstructions,  and 
prohibits  the  rider  firom  availing  him- 
self of  an  open  gate.  Evans  v.  Pratt, 
878. 


AMENDMENT. 

0/  Record  at  Nisi  Prius  under  the 

3  (^  4  Will,  4,  c.  42,  *.  23. 

1.  In  an  action  of  covenant  for  not 
repairing  premises  pursuant  to  the 
covenants  in  an  indenture  of  lease, 
the  declaration,  in  deducing  the  plain- 
tiff's title,  stated  that  one  J.  P.  (who 
had  an  interest  and  also  a  power  to  ap- 
point "by  any  deed  or  writing  to  be  by 
him  sealed  and  delivered  in  the  presence 
of  and  to  be  attested  fy  two  or  more  ere-- 
dible  witnesses"  by  a  deed,  professing  to 
be  attested  by  two  credible  witnesses, 
and  to  be  made  by  virtue  and  in  exer- 
cise and  execution  of  the  power)  did 
"direct,  limit,  and  appoint"  the  pre- 
mises, and  the  reversion  thereof,  to  the 
use  of  the  plaintiff.  It  appearing  that 
one  of  the  attesting  witnesses  was  the 
wife  of  the  appointee,  so  that  the  deed 
could  not  operate  as  a  valid  execution 
of  the  power,  the  defendant  had  a  ver- 
dict on  a  plea  taking  issue  on  the  ap- 
pointment. The  court  refused  to  allow 
the  declaration  to  be  amended  by  stating 
the  deed  either  as  a  grant  or  as  a  cove- 
nant to  stand  seised  to  uses,  except  on 
payment  of  all  the  costs  of  the  trials 
Perry  v.  WatU,  366. 

2.  The  plaintiff  declared  upon  a  pro- 
mise by  the  defendant  to  lay  out  a  sum 
intrusted  to  him  in  the  purchase  of  a 
government  annuity :  the  evidence  was 
of  an  undertaking  to  lay  out  the  money 
in  the  purchase  of  a  govenunent  secu- 
rOy: — Held,  that  the  variance  was  one 
that  the  judge  might  amend  under  the 
3  eSe  4  Will.  4,  c.  42,  s.  23.  Guiford  v. 
Bayley,  398. 

ARBITRATION. 
See  Award. 


ARREST. 
Su  Pbisokeb,  I. 
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was  in  the  first  instanee  boundto  pay  the 
fees  necessary  for  obtaining  the  certificate 
of  that  ofiioer.    Becke  v.  Cattell,  246. 

v.  N^gUgmeeamd  WmU^fSmi 
The  plalntiffSy  parllamentaiy  agents, 
bronght  an  action  for  work  and  labonr 
in  soliciting  a  bill  in  parliament  for 
better  paTfng,  lightings  and  improving 
the  city  of  Norwich  and  county  of  the 
samecity.  Thedefenoewasythatthework 
and  labour  was  performed  in  so  careless, 
negligent)  ignorant,  and  insufficient  a 
manner  that  the  same  became  and  was 
wholly  useless  and  unbeneftcial  to  the 
defendants.  It  appeared  that  the  bill 
passed  the  Honse  of  Commons,  but  was 
thrown  out  of  the  Lords,  the  stlmding 
order  committee  having  reported  that 
**  powers  for  the  compulsory  purchase 
of  houses  and  lands  were  contained  in 
the  bill,  and  that  no  application  had 
been  made  to  the  owners,  lessees,  and 
occupiers  of  such  houftes  and  lands,  as 
was  required  by  the  standing  orders.'' 
The  Lord  Chief  Justice,  in  his  summing 
up,  referring  to  the  clause  of  the  bill 
which  was  supposed  to  take  such  com- 
pulsory powers,  and  to  the  standing 
order,  intimated  a  strong  opinion,  that, 
inasmuch  as  no  ipeeifie  lands  were  in- 
tended to  be  taken,  nor  any  tompuhory 
power,  the  standing  orders  did  not  apply 
to  the  case :  but  that,  at  all  events,  the 
matter  was  much  too  doubtful  to  war- 
rant the  jury  in  finding  that  the  plain- 
tifls  had  been  gnUty  of  gross  negligence. 
The  jury  having  found  for  the  plaintiffs, 
the  court  refused  to  disturb  theb  vnv 
diet,  h<dding  the  direction  of  the  Lord 
Chief  Justice  to  be  unexceptionable. 
Bulmer  v.  Gilman,  781. 


AWARD. 
L  EnlargmiigiU  ^  Time, 
KiUit  the  expiration  of  the   time 

VOL.  IV, 


within  which  by  an  order  of  reference 
the  award  was  to  be  made,  an  order  was 
obtained  to  enable  the  arbitrator  to  en- 
large the  time  to  the  2nd  November, 
^  or  such  other  or  ulterior  day  as  the 
arbitrator  should  ultimately  appoint 
and  signify  in  writing  under  his  hand, 
to  he  indorsed  en  the  order  of  reference.** 
The  arbitrator  accordingly  enlarged  the 
time  till  the  2nd  November,  and  made 
his  award  on  the  11th  October :— H'eld, 
that  it  was  not  necessary  to  indorse  such 
enlargement  on  the  order  of  reference. 
Davison  v.  Gauntlett,  220. 

U.  Tagaii&n  of  Coete  on. 
Thecanseand  all  matters  in  difference 
between  the  parties  were  referred  upon 
the  usual  terms.  The  arbitrators  made 
their  award  on  the  8th  January,  1841» 
in  &vour  of  the  plaintiff,  directing, 
amongst  other  things,  that  the  costs  of 
the  reference  and  award,  to  be  taxed, 
should  be  paid  by  the  defendant.  Th^ 
costs  of  the  suit  and  also  the  costs  of  the 
referenee  and  award,  were  included  in 
one  bill,  and  were  taxed  at  ddS/.,  fot 
which  iJie  Master  gave  oae  allocatur, 
the  defendant's  attorney  not  objecting 
to  that  course,  but,  on  the  contrary, 
rigning  the  bill  in  which  were  ascer^ 
tained  the  amount  of  deductions  and 
the  balance  due.  Judgment  was  taken 
for  the  debt  and  the  wMe  eoete  included 
in  the  dlocatur,  and  registered  on  the 
4th  June,  pursuant  to  the  1  &  2  Viet* 
c.  110,  e.  19.  The  plaintiff  died  on  the 
8th  November.  On  the  12th  Januaiy, 
1842,  his  executor  issued  a  sei.  &.  to 
revive  the  judgment,  which  was  serrvd 
on  the  19th,  and  to  which  the  defend- 
ant pleaded  a  felse  plea.  On  the  84tli 
the  defendant  obtained  a  rule  nisi  to  set 
aside  the  judgment  for  irregularity — the 
alleged  irregularity  being  tliat  it  iikipfu* 
perly  included  the  eoete  of  the  referenee 
and  MoofY/.*— Held,  that  the  irre^utarity 


BfOEX. 


was  wuTed  bj  the  oondiiet  of  the  de- 
fendant's attorney  on  the  occasion  of  the 
taxation ;  and  that^  at  all  eyenta^  the 
defendant  had  prednded  himself  by  hk 
laches  from  the  right  to  complain  of  it. 
Bignall  T.  Gale,  670. 


BAIL-BOND. 
JlppUetOiom  to  eaneeL 
A  motion  to  lelleTe  a  party  from  the 
consequences  of  an  order  to  hold  him  to 
bul  nnder  the  1  &  2  Vict  c  lia-«B, 
to  dischaige  him  from  custody,  or  to 
earned  a  bail^omd^-mB,y  be  made  with- 
out impeaching  either  the  c^ias  or  the 
order  mod&p  which  it  issaes.  Needham 
y.  Bristowy  773, 


BANKRUFT. 
L  IMCff  proeeable* 
1«  One  B.  being  in  custody  on  a  ca.sa. 
at  the  suit  of  the  plaintifii^  they  agreed 
to  dischaige  him,  upon  his  executing  a 
warrant  of  attorney  to  secure  the  pay- 
ment of  the  debt  (276J.  12f .)  by  instal- 
mentis  and  upon  the  defoidant's  ogniiig 
the  foUowiqg  undertaking: — ** Ltme 
and  Others  y.  Baeom*  In  constdention 
of  your  discharging  the  defendant  out 
of  custody  in  this  action,  I  undertake 
that  he  shall  pay  the  debt  due  to  you, 
yia.  276/.  I2$*f  together  with  interest, 
by  fenr  equal  half-yearly  instalments, 
the  first  Instalment  to  commence,  and 
be  made  on  the  i7th  May,  1839."  The 
wamat  of  attorney  was  executed  (to 
the  knowledge  of  the  defendant),  the 
undertaking  signed  on  the  17th  Noyem- 
ber,  1838,  and  B.  dischaig»d  from  cus- 
tody. A  fiat  iBSoed  against  the  defend- 
ant on  the  26th  April,  18S9,  under 
which  he  was  duly  declared  a  bank- 
rupt ;  and  he  obtained  his  certificate  on 
the  eth  August  following :— Held,  thai 
the  certificate  ww  fio  bar  to  an  action 


bankn^finr  the  third  m- 
stahnent,  due  on  the  17th  May,  1840— 
for  that,  inasmuch  as  B.  oontimied 
liable  as  the  plaintiff's  debtor  by  yirtue 
of  the  warrant  of  attomsy  executed  by 
him  befine  his  disehaig^  and  the  de- 
fimdant's  undeitaki^g  was  g^yen  with 
reference  toB.'s  liability  and  as  a  col- 
lateral guaiantie  for  the  payment  of  tlie 
instalment  seeored  by  the  wamnt  ef 
attorney,  and  as  no  instalment 
due  before  the  fiat,  <4ere  wmemo 
>hMilA«  toOn^  at  the  date  of  the  liat 
that  could  haye  been  proyed  nnder  it. 
Lane  y.  Buighart,  287. 

2.  The  pUuntiff  aoeqpted  two  billB 
drawn  upon  him  by  the  defendant  in 
yalue:  befine  theyarriyed  at  maturity, 
the  plaintiff  being  unable  to  meet  them, 
it  WW  agreed  that  he  should  aeeept  other 
two  bills  in  lieu  of  them,  in  ronaidgi  a 
tion  of  which  the  defendant  undertook 
to  proyide  for  the  first  two,  which  he 
had  negotiated:  the  defendant,  how- 
eyer,  fiuled  to  perfiinn  his  engagemcat, 
and  the  plaintiff  was  ultimately  eoati- 
pelled  to  pay  all  the  billa.    The  two 
first-mentioned  bills  became  due  i^tre, 
but  were  not  taken  up  by  the  plaintiff 
until  t^Ur  the  issuing  of  a  fiat  against 
the  defendauL    In  an  action  against 
the  defendant  for  a  breach  of  the  in- 
demnity :— Held,  that  the  bOh  coBsti- 
tuted  a  debt  of  the  bankrupt  for  whidi 
the  pluntiff  was  UaUe  at  the  time  the 
fiat  issued,  within  the  meaning  of  the 
52nd  section  of  the  6  Geo.  4,  c  16;  and 
oonsequently  that  the  certificate  was  a 
bar,   Filbey  y.  Lawfind,  208. 

[Affirmed,  on  enor,  in  the  Exdiequer 
Chamber,  611.] 


XL  Ordertoi9ihitiiMteanemI>ekf 
6  Geo.  4,  c  16,  «.  18. 
1.  By  an  order  of  the  Court  of  Re- 
yiew,  under  the  6  Geo.  4,  c  16,  s.  18, 
for  substituting  a  new  debt  in  lieu 
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-of  the  peUoning-ereditor^s  debt  upon 
which  afiat  ussaed— reciting  that  certain 
persons  had  preferred  a  petition  to  the 
courty  setting  forth,  among  other  mat- 
tersy  ^  that  a  fiat  in  bankruptcy,  beai^ 
ing  date  the  9th  June,  1837,  was,  on 
the  petition  of  T.  B.,  duly  awarded  and 
issued  against  the  bankrupts,  under 
which  thdy  were  duly  found  and  de- 
clared bankrupts,  and  that  the  petUion- 
en  had  dafy  proved  a  debt  under  the  JkU, 
.and  were  creditors  of  the  bankrupts,  for 
the  sum  of  1 60/.,  being  th^  balance  of  an 
account  for  money  lent  and  advanced  to 
the  bankrupts  by  the  petitioners  on  the 
13th  May,  1837,  and  that  the  iome  debt 
IMU  incurred  by  the  hcmkrupte  net  ante' 
rior  to  the  debt  of  the  said  petitioninff^ 
ereditor  under  the  fiat,  and  praying  that 
ihe  court  would  be  pleased  to  order  and 
allow  the  debt  of  the  said  petitioners  to 
be  substituted  for  the  debt  of  T.  R.  in 
the  proceedings  under  the  fiat,  and  that 
It  might  be  proceeded  in  and  deemed 
ralid,'*  &c. — it  was  declared  thai  the 
debt  of  T.  E.  upon  which  the  adjudica- 
tion of  the  bankruptcy  was  made  leae 
an  uuujfMent  ddft;  and  then  the  order 
proceeded — ^and,  t^  appearing  to  the 
court  that  the  debt  of  the  petitioners^ 
proved  by  them  under  the  said  fiat,  or 
BO  much  thereof  as  is  sufficient  to  sup- 
port such  fiat,  was  incurred  not  anterior 
to,  fhe  said  debt  of  the  said  T.  B.,  and  is 
an  existing  and  sufficient  debt  to  sup- 
port the  said  fiat,  the  court  doth  order,*' 
&c. : — Held,  that  the  order  was  invalid, 
inasmuch  as  it  contained  no  adjudication 
that  the  debt  of  the  petitioners  had  been 
proved  under  the  fiat  at  the  time  th^ 
presented  their  petition^  as  required  by 
the  statute.  Brancker  v.  Molyneuz, 
763. 

2.  The  order  was  originally  issued 
before  the  commencement  of  the  action ; 
but,  after  two  trials  had  taken  place. 
Slid  Just  on  the  eve  of  a  third,  the  as- 


signees procured  it  to  be  amended  by 
more  fiilly  reciting  the  petition  upop 
which  it  proceeded,  the  defendant  hav- 
ing no  notice  of  the  application  for  such 
amendment : — ^Held,  that  the  order  as 
amended  must  be  taken  to  speak  from 
its  original  date ;  and  that  the  want  of 
notice  to  the  defendant  was  no  ground 
of  objection.    lb. 

in.  Order  and  Disposition, 
Fixtures  are  not  within  the  6  Geo.  4, 
c.  18,  s.  72.    Pim  v.  Grazebrook,  686. 

lY.  Oertifieat^. 

1.  Where  money  is  given  to  a  credi- 
tor to  induce  him  to  sign  a  bankrupt's 
certificate,  the  certificate  so  obtained  is 
void.    Sievers  v.  Boswell,  186. 

2.  To  an  action  for  money  had  and 
received  brought  by  a  bankrupt  to  re- 
cover back  money  so  paid  by  him,  the 
defendant  pleaded  that  the  money  had 
been  demanded  by  and  paid  to  the  as- 
signees before  the  commencement  of  the 
action : — ^Held,  a  sufficient  answer.  lb; 


BASTARD. 
BightofOustocfyof. 
The  mother  of  an  illegitimate  child 
between  eleven  and  twelve  years  of  age, 
obtained  a  writ  of  habeas  corpus  to  com- 
pel the  putative  fitther  to  bring  her  be- 
fore the  court.  The  child  being  brought 
up^  the  court  declared  her  entitled  to 
exercise  her  own  discretion  as  to  whi- 
ther she  would  go,  and  would  not  allow 
the  mother  to  take  her  against  her  will. 
In  re  Lloyd,  200. 


BILLS  OF  EXCHANGE. 
I.  Form  of 
'<  London  Trades  Joint-Stock  Bank- 
ing Company.    Dorking,  Surrey,  24tli 
August,  I8^.    Six  months  after  date, 
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iiot1)Mii  made  bj  the  isid  D.  &  W., 
And  then,  end  heSore  tho  bill  became 
dne»  gave  valne  for  the  eame  upon  the 
ftith  and  credit  of  the  detodants'  ao- 
ceptance  thereof— concluding  by  rely- 
ing on  the  estoppel: — Held,  that  the 
plea  was  bad,  it  not  being  competent  to 
the  defondantfl^  after  having  accredited 
the  bill  by  their  aoceptanocy  to  deny 
that  it  was  drawn  by  the  persons  who 
upon  the  face  of  it  purported  tcrbe  tlie 
drawen — that  it  was  competent  to  the 
plaintiffisi  to  reply  this  if  woj^  of  eik)p-' 
jM^— and  that  the  replication  was  suf- 
ficient in  point  of  form,  Sanderson  v. 
Collman,63& 

lY.  AUeration  after  Negotiation* 
'  To  an  action  against  the  maker  of  a 
promissory-note,  the  defendant  pleaded 
that  the  note  was  given  by  him  to  the 
plaintiff  in  substitution  for  a  bill  of  ex- 
change,  which  bill  had  been  indorsed  by 
the  defendant  for  the  accommodation  of 
a  third  person,  by  whom  it  had,  with- 
out the  knowledge  or  assent  of  the  de- 
fondant,  been  altered  in  its  date,  after 
Its  indorsement  by  the  defendant  and 
before  it  came  to  the  hands  of  the  pliun- 
tiff ;  that  the  defendant  was  ignorant  of 
such  alteration  having  been  made  until 
after  the  making  of  the  promissoiy- 
note ;  and  that  he  gave  the  note  upon 
no  other  consideration,  and  in  the  mis- 
taken belief  that  he  was  liable  to  the 
plaintiff  on  the  bill : — Held,  on  motion 
for  judgment  non  obstante  veredicto, 
that  this  plea  afforded  a  good  defence  to 
the  action,  and  that  it  was  not  necessaiy 
that  it  should  have  gone  on  to  allege 
that  the  defendant  had  not  the  meant  of 
hknoledffe  of  the  fact  therein  alleged  at 
the  time  he  so  made  the  note.  Bell  v. 
Gardiner,  621. 

V.  Aeeommodatian  BUI  neguiated  after 

due* 
'   To  an  action  by  an  indorsee  agunst 


the  acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded,  that  he  accepted  the 
bill  for  the  accommodation  of  thedrawer 
and  without  consideration,  and  that  the 
bill  was  indorsed  to  the  plaintiff  two 
yean  after  it  became  due : — ^Held,  on 
fecial  demurrer,  that  this  plea  afforded 
no  answer  to  the  action*  Sturtevant  v, 
Forde,  668. 

YI.  Debt  against  the  Maker  of  a  Pro- 
missory-Note. 
To  debt  on  a  joint  and  several  pro- 
missory-note by  the  payee  against  one 
of  the  makers,  the  defendant  pleaded, 
in  substance,  that  he  signed  the  note  as 
surety  only  for  a  debt  due  to  the  plain- 
tiff from  one  G,  W.,  and  that  he  never 
had  any  value  or  consideration  for  the 
note :  the  plaintiff  replied  that  the  de- 
fendant had  value  and  consideration  for 
the  note : — Held,  on  demurrer,  that  the 
plea  disclosed  nothing  to  prevent  the 
plaintiff  from  maintaining  ddt*  Sison 
V,  Kidman,  429. 

And  see  Loan  Socusnas. 


CA.  SA. 
Amendment  of  Return — See  Costs,  I. 

CAPIAS  UTLAGATUM. 
See  Habeas  Corpus,  II. 


CAPTAIN'S  COOK. 
See  Royal  Navy. 


CARRIAGE. 
BespontibiU^  of  Hirer — See  Tres- 
pass, II. 

CASE. 
I.  For  Negligence, 
In  case  against  a  railway  company 
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for  80  carelessly,  negligently,  and  im- 
properly (by  their  serrants)  managing 
and  directing  an  engine  on  their  rail- 
way,  that  a  stack  of  beans  standing  on 
a  field  adjoining,  belonging  to  the  plain- 
tiff,  was  destroyed  by  lire  emitted  from 
the  engine,  the  facts  ware  stated  for  the 
opinion  of  the  court  under  the  statute, 
who  were  to  direct  a  verdict  for  the 
plaintiff,  or  a  nonsuit,  as  they  should 
think  fit.  The  case  stated,  amongst 
other  facts,  that  the  engines  and  boilers 
used  upon  the  railway  (under  the  au- 
thority of  an  act  of  parliament)  were 
such  as  were  usually  employed  on  rail- 
ways for  the  purpose  of  propelling  the 
trains  and  carriages  thereon  ;  and  that 
the  engine  from  which  the  sparks  flew 
which  set  fire  to  the  plaintiff's  stack, 
was  at  the  time  used  in  the  ordinary 
manner  and  for  the  purposes  authorized 
by  the  act  of  parliament : — Held,  that, 
though  the  facts  stated  were  not  suffi- 
cient to  justify  the  court  in  inferring 
negligence,  there  was  not  such  an  entire 
absence  of  evidence  of  negligence  as  to 
enable  them  to  direct  a  nonsuit.  Al- 
dridge  V.  The  Great  Western  Railway 
Co.,  156. 

II.  For  Ii^ry  to  Reversion* 
In  case  by  a  reversioner  for  an  injury 
to  his  reversionary  interest,  the  declara- 
tion stated  that  certain  rooms,  parcel  of 
a  dwelling-house,  and  certain  furniture 
&c.  of  the  plaintiff,  were  in  the  posses- 
sion and  occupation  of  one  S.,  as  tenant, 
who  held  the  same,  and  the  use  of  a  cer- 
tain staircase  and  landings  thereto  be- 
longing, as  monthly  tenant ;  and  that 
the  defendant  broke  and  entered  the 
rooms,  made  a  noise  and  distui^ance 
therein,  and  tore  down  and  prostrated 
the  ceiling  over  the  landing  of  the  stair- 
case, and  the  roof  over  the  same,  tore 
down  certain  chimnies,  broke  and  de- 
molished certain  windows  of  and  be- 


longing to  the  roonu^  and  aetsed  and 
converted  the  fumitore.  Plea — as  to 
the  supposed  grievanoea  so  far  aa  the 
same  related  to  and  were  oeeasioned  by 
the  breaking  and  entering  the  vooma, 
and  making  the  said  noise  and  disturb- 
aooe  therein,  and  tearing  down  andpvoa- 
trating  the  said  ceOing  and  rooi^  and 
tearing  down  the  said  chimnies,  and 
breaking  and  demolishing  the  windows 
— that  certain  persons,  being  seised  in 
fee  of  the  dwelling-house  and  Fooin% 
demised  the  same  to  one  H.,  who  whilst 
he  was  so  possessed  of  the  dwdlii^- 
house,  &c,  was- also  possessed  of  certain 
goods,  chattels,  and  frimitare  tha«n ; 
that  H.  asdgned  the  same  fumitnve  &c. 
to  the  defendants  and  one  N.  upon  trust 
to  sell  the  same,  in  a  certain  event,  for 
the  benefit  of  H.'s  creditors ;  that,  that 
event  having  taking  place,  and  the  de- 
fendants and  N.  being  desirous  of  selling 
the  goods,  and  the  tenant  refusing  to 
allow  them  to  enter  for  the  piiix»ose  of 
seizing  and  taking  them  away,  the  de* 
fondants  **  did  break  and  enter  into  and 
upon  the  said  rooms  and  apartments, 
and  into  and  upon  the  said  staircase  and 
landing,  and  made  a  litUe  noise  and 
disturbance  therein,  and  did,  to  a  little 
and  necessary  degree,  tear  down  and 
prostrate  the  ceiling  over  the  said  stair- 
case and  landing,  and  the  roof  over  the 
same,  and  tear  down  the  said 
and  break  and  demolish  the  said 
dowB,  and  aeize  and  take  the  goodi^ 
doing  and  unng  no  more  damage  or 
violence  than  was  necessary  in  that  be- 
half for  the  purpose  of  seizing  and  tak- 
ing away  the  said  goods,*'  &c. : — ^Hdd, 
on  demurrer,  that  the  plea  was  bad,  in- 
asmuch as  it  confessed  more  than  it 
avoided.    Foulkes  v.  Scaifo^  713. 

ni.  For  JUaliekms  Arrest 
Proof  of  WmrrmA. 
In  fUQ  action  on  the  case  for  mafici- 
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ously  and  without  reaaonable  or  proba- 
ble cause  obtaining  a  Judge's  order  to 
hold  the  plaintiflF  to  bail,  and,  without 
reasonable  or  probable  cause  for  believ- 
ing and  not  belieying  that  the  plaintiff 
was  about  to  quit  England,  suing  out  a 
eapias,  and  wrongfully  and  malidously 
causing  the  plaiMf  to  be  arresM  under 
andbymriueofsuehwrUyandtobethere- 
npon  imprisoned^  &c.,  the  evidence  was, 
that  the  defendants  obtained  a  judge's 
order,  and  caused  a  capias  to  be  issued 
thereupon — that  the  plaintiff  was  after* 
wards  found  in  the  custody  of  the  sheriff 
— that  one  of  the  defendants,  being  in- 
formed (in  the  presence  of  the  other) 
that  the  plaintiff  was  in  custody  at  their 
smtf  observed  that  they  had  got  him 
last,  and  meant  to  keep  him — ^that  an 
application  by  the  plaintiff  to  a  judge 
^  chambers  for  his  dischaige  from  cus- 
tody was  opposed  by  the  defendants-^ 
and  that,  on  the  order  for  his  discharge 
as  to  that  writ  being  left  with  the  officer 
in  whose  custody  he  was,  he  was  re- 
leased : — Held,  that  this  was  sufficient 
Uf  sustain  the  action,  without  proof  of 
any  warrant*    Petrie  v.  Lament,  d35» 

• 

CERTIFICATE. 
See  Banxbuft,  IV.— Costs,  V. 

COMMISSIONERS. 
Under  SS^A  JFiU.  4,  e.  74. 
Both  the  comnussioners  taking  an  ao* 
knowledgment  under  the  3  &  4  WilL  4^ 
c.  74,  muist  be  persons  appointed  for  the 
same  county  or  district*  In  re  Web- 
ster, 096. 

COMMON. 

See  Inclosube  Act. 

CONSIDERATION. 
Failure  or  lUeffaH^  of-^See  Moxfsr 
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CONSOLIDATION. 
£ke  Pbacticb,  VI. — Replevin  Bond. 


CONTRACT. 
See  Aorebment^-Salbt— Tbdver. 

COSTS. 
I.  Of  Motions  and  Rules. 
A  rule  nisi  having  been  obtained  by 
the  sheriff  to  amend  a  clerical  error  in  a 
return  to  a  writ  of  ca.  sa.,  the  court  re- 
fused to  allow  the  pluntiff  the  costs  of 
opposing  it.    Casmdy  v.  Steuart,  187. 

IL  Of  Particulars  df  Demand. 
The  defendant  obtuned  a  judge's 
order  for  the  delivery  by  the  plaintiff, 
at  his  own  expense,  of  particulars  of  his 
demand,  pursuant  to  the  6th  rule  of 
Trinity  Term,  1  Will.  4t  the  order 
wentonto  direct  that  the  pluntiff  should 
pay  the  costs  of  and  occasioned  by  the 
application :— Held,  that  the  award  of 
costs  was  no  excess  of  ai^thority.  Cle- 
ment V.  Weaver,  229. 

n.  Where  one  of  three  Defendants  (A- 

tains  a  Verdict* 
Three  defendants  jointly  defended  an 
action  of  trespass,  appearing  by  the  same 
attorney  and  the  same  counsel:  ons 
was  acquitted,  and  the  other  two  found 
guilty :— Held,  that  the  acqmtted  de- 
fendant was  (in  the  absence  of  special 
ciicumstances)  entitled  to  a  third  part 
of  the  costs  of  the  joint  defence ;  and 
that  such  third  part  might  be  deducted 
on  taxation  from  the  plaintiff's  costs 
against  the  other  two  defendants.  Nor- 
man V.  Climeuson,  735* 

IV«  In  Debt  on  a  Judgment^  under  43 
Oeo,  3,  e.  46,  s.  4. 
In  debt  upon  a  judgment,  the  defen-r 
dant  pleaded  iiul  ti^l  record,  and,  a  day 
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lli»  ptoiAtifl»  on  nqmet ;  whoreby  and 
by  reiflon  of  the  non-paymmii  thereof, 
inaetion  hftthaeenied  to  the  plAintilb  to 
iemead  and  hare  of  and  from  the  defend- 
ant the  said  Hotral  mms  reepectiTely 
amonnting  to  the  0am  of  1/.  19ii.  9d.\ 
yet  the  defendant  hath  not  paid  ike  said 
nm  tibove  demanded,  or  any  part  there- 
of;  to  the  damage  of  the  pUintiffw  of 
1/.  19$.  Qd. :  "^Held»  thai  thia  dedi^ 
latloA  diecloeed  ademand  exoeeding  40t.y 
and.ooneeqnently  that  the  county  eoori 
had  no  juriadiction ;  and  that  reeort 
eonld  not  be  had  to  the  bill  of  particu- 
laiB  (which  upon  a  writ  of  fidee  jndg- 
ment  was  returned  as  part  of  the  record) 
to  shew  that  the  demand  was  in  reality 
below  408*    Dempeter  v.  Pumell,  dO. 

2.  Upon  a  plea  to  the  jurisdiction  in 
the  eonnty  court,  that  court  gare  judg- 
ment lor  the  defendant,  eiiwardmg  Mm 
eoeU ;— This  court,  upon  a  writ  of  fiklse 
judgment,  set  aside  that  judgment — 
pffonouncing  the  same  judgment  which 
the  court  below  ought  to  haye  pro- 
nounced, Tia.  that  the  defendant  go 
thereof  in  the  said  court  without  day. 
lb. 

DAMAGES. 
Unliqwdaiei—See  Writ  of  Trjal^  I. 

Dmr. 

FPilers  SMtalaifMMtf* 
To  debt  on  a  joint  and  several  pro- 
misBory-note  by  the  payee  agafaist  one 
of  the  makers^  the  defendant  pleaded  in 
substance  that  he  signed  the  note  as 
surety  only  for  »  debt  due  to  the  plain- 
tiff from  one  G.  W.,  and  that  he  noTer 
had  any  value  or  consideration  for  tlie 
note :  the  plaintiff  repUed  that  the  de- 
fendant had  value  and  consideraUon  for 
the  note : — Held,  on  demurrer,  that  the 
plea  disclosed  nothing  to  prevent  the 
plaintiff  from  maintaining  dd€.  Sison 
V.  K)dma9,  429. 


DECREE. 

U  under  1^2  Vui.  c.  110, «.  18. 

A  writ  of  execution  cannot  issue  out 

of  this  court  upon  a  decree  or  order  of 

a  court  of  equity  under  the  1  &  2  Vict. 

c.  110,  8. 18.   In  re  John  Stanford,  23. 

DESCENT. 
See  Detisb. 


DETINUE. 
TViable  be/ore  the  Sheriff  mder  9^4 
Wm.  4,  <?.  42,  8. 17. 
Detinue,  where  the  value  of  the  chat- 
tel sought  to  be  recovered,  and  indorsed 
on  the  writ  of  summons,  is  under  20^., 
is  triable  by  the  sheriff  under  the  3  &  4 
Wffl.  4,  c.  42,  B.  17.  Walker  V.  Need- 
bam,  222. 


DEVISE. 
ht$ere8t  ef  Deeieee. 
One  C.  P.  by  hb  will  devised  certain 
premises  to  the  infent  daughter  of  his 
sister,  in  fee :  the  infent  devisee  died 
before  entry  and  before  obtaining  any 
mctiud  seisin  or  possession : — ^Held,  that 
she  had  such  a  seisin  in  law  of  the  pre* 
mises  devised  as  to  enable  her  heir  to 
take  them  from  her  by  descent.  Doe  d. 
Parker  v.  Thomas,  449. 


DISTRINGAS. 
Entering  Appearance  on. 
The  court  allowed  an  appearsnce  to 
be  entered  for  the  defendant,  upon  a 
return  of  nulla  bona  onfy,  and  an  affida- 
vit of  personal  service  of  the  distringas 
on  the  defendant.  Ward  v.  Kirkman, 
720. 

EJECTMENT. 
1.  Title  of  l>eelaration. 
The  court  granted  a  rule  for  judg- 
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ment  against  the  easoal  ejector,  thoogii 
the  deeUration  was  not  intitnled  in  any 
eonrt — the  notke  requiring  the  tenant 
to  appear  in  the  Common  Benoh«  Doe 
d.  Gibson  t.  Roe,  434. 

II.  Service  of  DtdatraiitMamdNciiM. 

1.  An  affidarit  merely  showing  a  ser- 
Tiee  of  the  declaration  and  notice  npon 
a  person  who  was  found  npon  the  pre- 
mises and  who  etrid  he  was  the  agent  of 
the  tenant  (who  had  gone  abroad),  and 
that  a  copy  was  affixed  on  the  premisefl^ 
was  held  insufficient  to  found  a  motion 
for  judgment  against  the  casual  ejec- 
tor.   Doe  d.  Nottage  t.  Boe,  706. 

2.  Where  the  tenant  is  an  attorney, 
the  usual  explanation  on  theserrieeof 
»  dedamtion  and  notice  in  ^ectment 
may  be  dic^iensed  with*  Doe  d.  The 
Duke  of  Portland  r.  Roe,  22. 


EIRROR  BOOKS. 
Ddkeryof. 
Upon  a  writ  of  false  judgment,  where 
all  the  error  books  hare  been  deliYered 
by  one  party,  the  court  (by  analogy  to 
the  rule  in  other  cases)  will  not  permit 
the  opposite  party  to  be  heard  until  he 
has  paid  for  those  which  ought  to  haTe 
been  furnished  by  him.  Dempster  r. 
Pumell,  90. 

ESTATR 
See  jywnsE, 


ESTOPPEL. 
Et$cppel  M  Pau—pUadMe. 
A  dedaration  by  Indorsees  against 
the  acceptors  of  a  bill  of  exchange  sta- 
ted that  certain  penons  using  the  style 
and  firm  of  D.  &  W.,  on  &c.  at  Rio  de 
Janeiro,  made  their  bill  of  exchange  in 
writing  and  directed  the  same  to  the 


defendflitfl^  and  thereby  nqfoirsd  thtf 
defendants  to  pay  to  the  order  of  »  eer* 
tain  person  therein  named  and  deaeribed 
asA.y.  B.,eOOl.,  ax^  days  after  the 
j^  thereof  that  the  defendants  Aorf 
Ji^of  thebiU  and  then  aeeeptadthe 
same,  and  that  the  said  person  so  named 
and  described  in  the  bill  ns  A.  Y.  B. 
then  indorsed  it  by  and  in  the  name  of 
A.  y.  B.  to  the  plaintiflb.    The  defin- 
dants  pleaded  that  the  said  D.  &  W. 
did  not  make  the  said  bill  of  exchange 
in  the  dedaration  mentioDed,  in  manner 
and  form  as  therein  alleged.  Thepldn- 
tifis  replied  that  the  defendants  ought 
not  to  be  allowed  to  plead  or  aay  that 
the  said  D.  &  W.  did  not  make  the  biD, 
because  they  said,  that  at  the  time  iriMn 
the  defendants  aeeepted  the  bill,  it  pur- 
ported to  hare  been  made  and  drawn  by 
the  said  D.  &  W.,  and  to  hare  hew 
signed  by  them  as  the  drawers  thereof; 
and  that  they  the  plaintifft^  at  the  time 
when  the  bill  was  so  indorsed  to  thefli 
as  in  the  count  alleged,  had  no  Botiee  er 
knowledge  that  the  bill  had  not  been 
made  by  the  said  D.  &  W.,  and  then, 
and  before  the  bill  became  doe,  gave 
▼alue  for  the  same  upon  the  foith  and 
credit  of  the  defendants*  acceptance 
thereof— conduding  by  rdying  mi  the 
estoppd : — ^Held  that  the  plea  was  bad, 
it  not  being  competent  to  the  defisnd- 
ants,  after  haiing  accredited  the  bill 
by  tiietr  aoeeptance,  to  deny  thai  it  was 
^wtt  by  the  persona  who  upon  tiM  foee 
of  it  purported  to  be  the  diaweta    thai 
it  WM  competoit  to  the  plaintiffB  tn 
reply  this  Apr  we^  ef  uieffei   sad 
that  the  replication  was  sufficient  in 
point  of  foinu    Sandeteon  t.  Colhnauy 
688. 

EVIDENCE. 
I.  7b  ea^Mm  tenUem  OmtmeU 
The    foDowing  memorandum    was 
made  between  the  i^untiff  and  de- 
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fendanty  and  signed  with  their  respec- 
tiye  initials  :—^  Diet,  of  Practice.  80/. 
per  annum  for  five  years,  commencing 
Michaehnasy  1828 :  0O/«  per  annum  for 
the  rest  of  Mr.  Lee's  life,  if  he  sanriye 
the  fiye  years ;  payahle  in  either  case 
quarterly;  the  first  payment  Michael- 
ma8yl828:  Mr.  Lee  to  separate  the  Prac- 
tioe8»K.B.andC.P. :"— Held,  thatparol 
evidence  was  admissible  to  ea^lain  this 
document.    Sweet  v.  Lee,  77* 

IL  Exammatians  in  Bankrupt<y, 
In  trespass  by  assignees  of  a  bank- 
rupt for  seizii^  a  ship  and  rudder,  the 
plaintifis,  in  order  to  prove  the  taking, 
produced  an  examination  of  the  defend- 
ant before  the  commissioners  under  the 
fiat,  in  which  the  &ct  was  admitted.  In 
this  examination  was  set  out  an  agree- 
ment between  the  bankrupt  and  the  de- 
fendant, under  which  the  lattw  claimed 
to  be  entitled  to  the  possession  of  the 
ship : — Held,  that  this  agreement  could 
not  be  rejected,  though  not  otherwise 
proved,  and  though  it  was  produced  be- 
fore the  commissioners  on  the  cross-ex- 
amination of  the  defendant  by  his  own 
attorney.  Goss  v.  Quinton,  471* 

III.  Fraud  and  Covin, 
To  a  count  in  debt  on  a  promissory- 
note,  the  defisndant  pleaded  that  the 
note  was  obtained  from  him  by  the 
plaintiffs  and  others  in  collusion  with 
them,  by  fraud,  covin,  and  misrepresen- 
tation, wherefore  the  itote  was  roid  in 
law  :>-Held,  that  this  plea  was  not  sus- 
tained by  evidence  that  the  note  was 
given  by  the  defendant  and  another,  as 
sureties,  for  a  sum  advanced  to  a  third 
person  by  the  plaintiffs,  who  falsely 
held  themselves  out  to  the  world  as 
a  society  formed  and  acting  under 
certain  rules  and  regulations.  Green  v. 
Gosden,  13. 


EXECUTION. 

On  a  Decree  or  Order  in  Equi^  under 

the  16^2  Viet.  e.  110,  e.  IS—See 

Dbcrbb. 


FALSE  JUDGMENT. 
See  County  Court — Erbor  Books. 


FIXTURES. 

Not  withm  the  6  Geo.  4,  c.  16,  s.  72. 
Pirn  Y.  Grazebrook,  666* 


FOREIGN  JUDGMENT. 

Identitj^  ofOauMe  of  Action, 
The  first  count  of  the  declaration 
stated  that  it  was  agreed  between  the 
plaintiff^  (then  residing  in  London)  and 
the  defendant  (then  residing  at  Koenig»- 
beig,  in  Prusna),  that  the  plaintiff 
should  purchase  of  the  defendant,  and 
that  the  defendant  should  sell  and  de- 
liver to  the  plaintiff,  for  the  puipose  of 
being  shipped  and  conveyed  to  London, 
a  certain  quantity  of  tares,  at  a  given 
price,  free  on  board,  and  of  a  certain 
quality  and  description ;  that  the  plain- 
tiff paid  for  the  tares  pursuant  to  the 
oontiaet;  and  that^  although  the  de- 
fendant afterwards,  in  part  performance 
of  the  agreement,  shipped  at  Kceniga- 
berg  certain  tares  for  the  plaintiff,  and 
although  the  tares  so  shipped  after- 
wards arrived  in  London,  yet  the  de* 
fendant,  disregarding  his  promise,  did 
not  ship  the  said  tares  free  on  board, 
nor  of  the  quality  and  description  con- 
tracted for ;  whereby  the  plfidntiff  had 
sustained  certdn  special  damage. 

The  second  count  stated,  that,  in  con- 
sideration that  the  plaintiff  had  agreed 
to  become  the  purchaser  of  the  tares  in 
the  first  count  mentioned,  the  defend- 
ant promised  the  plaintiff  that  he  would 
superintend  the  shipping  thereof,  and 
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HORSE-RACING. 

1*  In  an  action  upon  the  following 
memoiandamy  duly  signed  by  the  Te- 
qteetive  partie»—'' Evans  and  Pratt. 
T.  Hdyoake,  Esq.,  umpire.-  F.  Pratt 
bets  T.  Evans  100/.  to  25/.,  p.p.,  Mr. 
Ryley's  brown  mare  (late  his  property) 
beats  T.  Evans's  mare  Matilda  ftmr 
wules  mcrois  a  eowary.  13  s.  each.  To 
oome  oflF  the  Ist  of  March,  1841.  Tke 
mmpMi  deeisim  to  be  flmU:**-^RMf 
ihat  evidence  was  admiflsible  to  shew, 
that  in  sporting  phraseology  ^  across  a 
country''  means  over  all  obstructions, 
and  prohibits  the  rider  from  availing 
himself  of  an  open  gate.  Evans  v. 
Pratt,  378. 

2»  Held,  also,  that  it  was  not  com- 
petent to  either  party  to  dispute  the  de- 
cision of  the  umpire,  whom  they  had 
constituted  judge  of  the  law  and  the 
fact.    lb. 

3«  A  steeple- chase  for  M.  or  upwards 
Is  a  lawful  race  within  the  18  Geo.  2, 
c.  3^  s.  11,  notwithstanding  the  repeal 
by  the  3  &  4  Vict.  c.  5,  of  the  provi- 
sions as  to  horse-racing  in  the  13  Geo.  2, 
C.19.    lb. 

4.  A  party  who  enters  and  runs  in  a 
race  an  unqualified  horse,  is  not  enti- 
tled to  recover  back  the  subscription 
paid  by  him,  as  upon  a  iiulure  of  con- 
rideraUon.    Goldsmith  v.  Martin,  620. 


ILLEGITIMATE  CHILD. 

iS^BASTABD. 


INCLOSURE  ACT. 
TVial  of  lituM  tmder, 
1.  Under  an  inclosure  act,  the  plain- 
tiff preferred  a  claim  before  the  commis- 
sioner in  respect  of  certain  copyhold  and 
freehold  rights,  and  also  a  claim  ^  for 
and  in  right  of  the  whole  of  the  above 
freehold  estate,  and  of  all  the  freehold 


which  formerly  belonged  to  the  manor 
farm,  a  Beparaie  right  of  feeding  and 
folding  an  tifUimiied  number  of  sheep 
exclusively  to  his  own  use,  called  the 
manorflock,  having  and  exercising  equal 
rights  of  pasturage  in  every  respect  with 
the  town  flock,  over,  in,  and  upon  all 
the  open  fields  and  commons  of  R., 
and  which  had  been  the  custom  from 
time  immemorial.''  This  latter  branch 
of  the  claim  being  objected  to,  and  the 
plaintiff  being  dissatisfied  with  the  de- 
termination of  the  commisfi&oner,  an 
issue  was  settled  by  one  of  the  Masters 
in  the  terms  of  that  claim.  At  the 
trial  the  judge  (with  the  assent  of  both 
parties)  directed  the  issue  to  be  found 
for  the  defendant,  reserving  leave  to 
enter  the  verdict  for  the  plaintiff,  in 
case,  the  right  being  found  by  the  jury 
to  be  that  the  plaintiff  had  a  right  of 
common  of  pasture  for  sheep  lewnU  and 
couehanton  the  land  now  ocevpiedbg  him 
(about  one-third  of  that  which  origin- 
ally composed  the  manor  fiiim),  the 
judge  ought  to  have  directed  the  verdict 
to  be  found  for  the  plaintiff ;  or,  in  case 
the  court  should  think,  that,  under  the 
circumstanoes,  he  ought  to  have  di- 
rected a  verdict  for  the  plaintiff  under 
the  rules  of  Hikry  Term,  4  Will.  4^  V .» 
ss.  4, 5,  6: — Held,  that  the  verdict  was 
properly  found  for  the  defendant,  and 
that  the  roles  in  question  did  not  apply 
to  such  a  case.    Ivatt  v.  Mann,  342. 

2.  And  the  court  refused  to  permit 
the  issue  to  be  amended  and  re-tried, 
lb.. 

INDEMNITY. 
Contract  of 
The  pluntiff  accepted  two  bills  drawn 
upon  him  by  the  defendant  for  value : 
before  they  arrived  at  maturity,  the 
plaintiff  being  unable  to  meet  them,  it 
was  agreed  that  he  should  accept  other 
two  bills  in  lieu  of  them,  in  considera- 
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^peack  it  should  be  addreflsed  to  the 
ndef  and  not  to  the  order.  Clement  v. 
Weayer,  229. 

2.  Where  a  defendant  has  obtained 
an  order  to  set  aside  a  judgment,  on 
payment  of  eosU^  the  court  will  not  re- 
lieve him  from  the  condition ;  nor  is  he 
at  liberty,  alter  serrice,  to  abandon  the 
order,  and  apply  to  the  court.  Giraud 
T.  Austen,  760. 


JURY. 
Rule  for  a  Special  Juty^See  Special 

JUBT. 


JUSTICES  OF  THE  PEACE. 
Juriidietion  of 

Ip  replevin  for  seizing  the  plaintiff's 
goods,  the  defendant  pleaded  in  justifi- 
cation, that,  after  the  passing  of  the 
6&e  WilL  4,  c.  60  (the  genend  high- 
way act),  two  justices  made  their  war- 
rant [setting  it  out],  addressed  to  the 
surveyors  of  the  highways  of  H.  and 
to  the  constable  of  H.,  reciting  that 
M.,  an  occupier  of  lands  in  H.,  was 
duly  rated  to  the  repair  of  the  highways 
of  the  pariah  in  a  certain  sum  therein 
mentioned,  which  had  been  demanded 
and  refused,  and  that  he  had  been  sum- 
moned and  had  not  appeared,  and 
therefore  the  wamnt  had  commanded 
them  to  levy  the  amount  by  distress 
and  sale.  The  plea  then  averred,  that 
the  defendant  was  constable  of  H.,  that 
eertain  persons  mentioned  in  the  war- 
rant were  surveyors  of  the  highways, 
and  that  M.,  in  the  warrant  named,  was 
the  plaintiff,  and  so  justified  under  the 
warrant  as  acting  in  aid  and  assistance 
of  the  surveyors: — Held,  on  geneial 
demurrer,  that  the  plea  was  neither  in 
form  nor  in  substance  a  plea  under  the 
statute ;  nor  was  it  a  good  plea  at  com- 
mon law,  inasmuch  as  it  did  not  shew 


that  the  justices  had  jurisdiction  over 
the  subject-matter  upon  which  the 
warrant  was  granted.  Morrell  v.  Mar- 
tin, dOO. 

LACHES. 
See  Award— PitAcncis. 


LANDLORD  AND  TENANT. 
L  Qmtraei  of  Tenan<y. 

1.  The  defendant  held  premises  of 
the  plaintiff  under  a  void  agreement 
for  a  term  of  five  years  and  a  half 
from  Michaelmas,  1823:  before  the 
expiration  of  the  five  years  and  a  hal^ 
the  parties  entered  into  a  negotiation  for 
a  fiirther  lease  for  seven,  fourteen,  or 
twenty-one  years^  at  an  increased  rent, 
in  oonaideration  of  the  plaintiff's  laying 
out  money  in  improvements  s  no  lease 
was  ever  executed,  but  the  defendant 
continued  in  the  occupation  of  the  pre- 
mises, paying  the  increased  rent  from 
Michaelmas,  1828,  down  to  the  year 
1835: — Held,  that  a  notice  given  at 
Lady  Day  to  quit  at  Michaelmas  (the 
period  at  which  the  tenancy  originally 
commeiiced)  was  a  valid  notice,  fierrey 
V.  Lindley,  61. 

2.  3y  an  agreement  bearing  date  the 
3l8t  August,  1838,  W.  agreed  to  let  and 
R.  to  take  certain  premises  at  a  certain 
yearly  rent  payable  quarterly,  '^to  com- 
mence from  the  29th  September  next, 
and  the  first  quarter's  rent  to  become 
due  and  payable  on  the  26th  December 
next,"  &c.;  and  at  the  end  of  the 
agreement  was  the  following  provision 
— ^^^  W.  agrees  to  take  the  fixtures  again 
at  the  expiration  of  B.'s  tenancy,  and  to 
allow  the  price  at  which  they  may  be 
valued,  provided  they  are  as  in  good 
condition  then  as  they  now  are :  and 
Mrs.  B.  agrees  to  leave  the  premises  in 
the  aame  state  as  they  now  are:"—* 
Held,  thaty  under  this  agreement,  the 
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not  to  be  performed  within  a  year,  and 
no  consideration  was  stated  on  the  face 
of  it^  it  came  within  the  4th  section  of 
the  statute  of  frauds,  and  was  therefore 
not  capable  of  being  enforced  by  action. 
Sweet  ▼.  Lee,  77< 

*  The  plaintiff  having  paid  the  annuity 
for  sevwid  years  under  this  memoran- 
dum : — ^Held,  that  he  could  not  (upon 
the  defendant's  setting  up  the  above 
objection  to  its  legality)  recover  back 
the  money  as  upon  a  faiiure  of  consi- 
deration. IL 

II.  PiM  mi  an  nkff<a  CkmMeraiUm. 
To  an  action  for  money  had  and  re- 
oetved  brought  by  a  bankrupt  to  recover 
ixiek  money  paid  by  him  to  a  creditor 
to  induce  him  to  sign  his  certificate, 
the  defendant  pleaded  that  the  money 
had  been  demanded  by  and  paid  to  the 
assignees  before  the  commencement  of 
the  action : — Held,  a  sufficient  answer. 
Sievers  r.  Boswell,  165. 


NAVY. 
See  Royal  Navt. 


NEGLIGENCE. 
See  Attornbt,  V. — Casb,  I. 

NEW  TRIAL. 
L  NegU/i  ofAUormy  to  tnHruet 
Gowned, 
On  the  2nd  November  notice  of  trial 
at  the  first  sitting  in  the  term  was  deli- 
vered to  the  managing  clerk  of  the  de- 
fendant's attomies:  the  clerk  read  it  as 
a  notice  for  the  nttings  after  tenn.  On 
the  6th,  the  defendant  was  personally 
informed  that  the  cause  would  be  tried 
in  the  next  week:  and  on  the  10th  the 
defendant's  attornies  were  served  with 
B  notice  to  produce.    Neither  counsel 
nor  attorney  appearing  on  the  sitting 


day,  the  12th,  the  cause  was  tried  as  an 
undefended  cause,  and  a  verdict  found 
for  the  plaintiff: — ^The  court  refused  to 
grant  a  new  trial  on  payment  of  costs, 
upon  an  affidavit  by  the  derk  stating 
his  misapprehension  of  the  notice  of 
trial,  and  that  the  defendant  had  been 
advised  by  etntnsel  that  he  the  defendant 
had  a  ffood  defence  to  the  action  on  the 
meritSy  and  which  the  deponent  verify  be^ 
lieved  to  be  true*  Nash  v.  Swinbum, 
326. 

U.  Cf  Istue  under  Interpleader  Act* 
Where  a  rule  for  a  new  trial  upon  an 
issue  under  the  interpleader  act  is  made 
absolttto  on  payment  of  costs  by  the  de- 
fendant^  the  lattor  is  bound  to  draw  up 
the  rule  promptly.  Chase  v.  Groble,  317. 

III.  Where  Cause  tried  before  the 
Sheriff* 

On  a  motion  for  a  new  trials  where 
the  cause  has  been  tried  before  the 
sheriff,  the  puiy  who  shews  cause  must 
be  prepared  with  an  office  copy  not  only 
of  the  affidavit  or  affidavits  upon  which 
the  rule  was  obtdned,  but  also  of  the 
sheriff's  notes  annexed  thereto.  Wal- 
ker y.  Needham,  222. 


NONStJIT. 
Judgment  as  in  Case  of-See  Practice, 

XI. 


NOTICE. 
Cf  Declaration—See  Practicb,  IV. 


NULLA  BONA. 
Return  of— See  Distringas — ^Shrritf, 

IIL 


ORDER. 
See  DiiCRBR. 
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moi  at  the  time  of  making  the  patent 
mew  M  ia  ike  pMie  tue  emd  opereiee 
4kere(f  in  England^fbnrthly  (setting 
ent  tlie  specification),  that  certain  cards^ 
that  18  to  say,  sheet  cards  and  top  cardsy 
were,  before  and  at  the  time  of  granting 
the  letters  patent^  cards  for  carding  cot- 
ton and  other  fibrous  substances,  within 
the  meaning  of  the  letters  patent  and 
epecification,  and  daring  all  that  time 
were  ordinary  cards  within  such  mean- 
ing, and  in  general  and  Icnown  use; 
and  that  tk«  mrid  invtnUcu  woi  and  is 
w^ltted  amd  uedeufor  ike  purpoeeoftke 
€em9inietkm  of  ekeet  eatrdi  andtopeard»y 
or  either  of  them,  as  claimed  and  de- 
•eribed  in  and  by  the  letters  patent  and 
apedfioation ;  wherefore  that  the  aud 
letters  patent  were  ▼oid--fifbhly,  that 
theplamt^did  m4  m  amd  by  his  epceifl' 
cation  ^  so  set  out  as  aforesaid,'*  partir- 
ddarfy  demribe  and  aeeertain  the  nature 
of  the  invenitiony  and  in  what  manner 
the  same  was  to  be  performed.  Issue 
having  been  joined  upon  these  pleas,  or 
opcm  the  replications  thereto,  and  the 
jury,  aftar  hearing  a  considerable  body 
of  evidence  on  both  sides,  having  found 
for  the  plaintiff  upon  all  the  issues — 
The  Court  refused  to  disturb  the  ver- 
dict: And— 

Held,  tliat  the  epeoification  as  set  out 
in  the  introdnctoiy  part  of  the  fourth 
plea  waa  not  upon  the  record  so  as  to 
warrant  a  motion  in  arrest  of  judgment 
founded  on  a  supposed  insufficiency  of 
tiie  invention  therein  described  to  form 
the  subject-matter  of  a  patent : 

And  that  the  invention  was  de8cri1>ed 
in  the  specification  with  sufficient  par^ 
tieularity.    Walton  v.  Potter,  91. 

2.  At  the  trial,  the  judge  having  sum- 
med up  the  evidence,  and  left  to  the 
jury  the  several  questions  of  foct  raised 
upon  the  record,  was  requested  on  the 
part  of  the  defendants  to  put  to  them 
the  following  questions— first,  **  whe- 


ther the  mode  adopted  by  the  defend- 
ants of  saturating  the  cloth  with  dis- 
solved India  rubber,  was  not  known  to 
and  practised  by  one  Hancock  before 
the  date  of  the  plaintiff's  patent*'— 
secondly,  *^  whether  or  not,  if  the  dents 
or  teeth  were  fixed  in  the  fillet  [mean- 
ing, the  sheet  of  India  rubber]  and  then 
cemented  to  the  cylinder,  without  any 
linen  at  the  back,  it  would  answer  the 
puipose  of  a  sheet  card  :"*^Held,  that 
his  refiisal  to  comply  with  this  request 
was  no  misdirection.    lb. 

3.  In  an  action  upon  the  case  fi>r  tha 
iniiingement  of  a  patent  for  ''a  new  or 
improved  process  or  manufiustare  of  silk 
and  ailk  in  combination  with  certain 
other  fibrous  substances,'*  the  second 
plea  stated  that  the  plaintifis  were  not 
the  true  and  first  inventors  of  the  al- 
leged new  or  improred  process  or  ma- 
nu&cture  &c. ;  and  the  third,  that  the 
alleged  invention  was  not  new.  By 
their  specification,  the  plaintiffs  de- 
clared the  nature  of  their  alleged  in- 
vention to  comdst  of  eight  several  and 
distinct  parts  and  processes,  the  sixth 
being  ^  the  appUeation  of  their  imprwed 
procete  to  the  throttle  maekme  on  the 
principle  of  the  long  rateh^  for  the  new 
and  useful  purpose  of  q>inning  silk 
waste,"  and  the  seventh,  ^  eertain  tm- 
proeementt  egetud  hf  ihem  hi  ike  throtile 
auK^MM,  by  which  its  utility  in  spin- 
ning silk  waste  was  greatly  augment- 
ed.** After  describing  the '  old  process 
of  converUng  silk-waste  into  yam,  the 
specification  proceeded  to  descrilM  the 
novel  process  by  which  the  plaintifis 
produced  their  new  or  improved  ma- 
nufiicture;  and,  referring  to  certain 
drawings,  continued*—^*  the  annexed 
drawings  for  the  most  part  represent 
the  well-known  spinning  firame  called 
a  tlirostle,  on  the  principle  of  the  long 
ratch,  as  employed  in  the  spinning  of 
flax;  which  machine, oomfttfMiwiif A  lib 
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ip^MTOfemehts  we  have  appHed  to  it^  we 
i^ply  to  the  new  and  useful  purpose  of 
spinning  silk-waste  of  long  fibies,  in 
combination  with  flax  or  wool:"  and 
^e  specification  concluded  thuj»— ^  We 
desire  it  to  be  understood  that  we  dis- 
claim those  parts  of  the  process  or  me- 
ekaniem  which  were  or  may  have  been 
previous  to  the  granting  of  our  patent 
well  known  or  in  use  for  the  same  pur- 
poses ;  but  we  restrict  our  claims  to  the 
fiight  several  heads  of  invention  men- 
tioned in  the  .early  part  of  this  specifi- 
catioUy  all  of  which  we  believe  to  be 
new  and  of  great  public  utility:" — 
Heldy  that  this  was  a  claim  either  of  a 
new  invention,  or  a  new  combination 
of  parts  of  the  throstle  machine ;  and, 
the  jury  having  found  ^  that  the  invea- 
tion  was  not  new^  biit  an  improved  prth 
eees^  not  a  new  eombmation^**  that  the 
defendant  was  entitled  to  the  verdict 
upon  these  issues.  Gibson  v.  Brtmd,8i4. 

III.  Pleading  eeeeral  Mattert. 
In  an  action  for  the  infiringement  of 
a  patent  for  improvements  in  cards,  the 
court  refused  to  allow  the  defendants 
to  plead — ^that  the  article  in  respect  of 
which  the  patent  was  granted  was  gene- 
rally known  pi«viouslyy  and  that  the 
alleged  improvements  were  not  ^xx  in- 
vention in  respect  of  which  a  patent 
could  lawfully  be  granted — and  a  simi- 
lar plea  as  to  part  of  the  alleged  inven- 
tion— in  addition  to  a  plea  that  the 
invention  wsis  not  a  new  mamu/aeture 
within  the  meaning  of  the  statute  21 
Jac.  1,  c.  3.   Walton  v.  Bateman,  987. 

IV.  Arrett  of  Judgment. 
In  an  action  upon  the  case  for  the  in- 
fringement of  a  patent  for  **  a  new  or 
improved  process  or  manufacture  of  silk 
and  silk  in  combination  with  certain 
other  fibrous  substances,"  the  fifth  plea, 
after  setting  out  the  specification,  al- 


1(^  that  the  plaintafia  did  not  withia 
tax  calendar  months  next  and  immeifi- 
ately  after  the  date  of  the  lettcfs  patent, 
inrol  in  Chancery  any  instrument  in 
writing,  under  the  hand  and  seal  of  the 
plaintifis  or  either  of  them,  particnlsriy 
describing  and  ascertaining  the  nature 
of  the  invention,  and  in  what  manner 
the  same  was  to  be  performed,  other 
than  and  except  the  instrument  in  thst 
plea  mentioned  and  set  forth;  end  then 
proceeded  to  allege  that  that  instrument 
did  not  particulariy  describe  and  aseer- 
tain  the  nature  of  the  supposed  inven- 
tion and  in  what  manner  the  same  wm 
to  be  performed.  Issue  bong  j<Hned 
upon  this  all^ation,  and  found  for  the 
plaintifis : — ^Hdd,  that  it  was  not  com- 
petent to  the  defendant  to  move  in  ar- 
rest of  judgment,  on  the  ground  that 
the  specification  so  set  out  was  iosnflir 
dent  in  law.  Gribson  r.  Brand,  844. 


PAUPER. 

A  phdntiflFmay  be  admitted  to  soe  in 
formk  pauperis  pendente  lite.  Bnmt 
y.  Wardle,  188. 


PAVING  ACTS. 
OonetntetioH  of* 
By  certain  local  acts  relating  to  the 
paving,  watching,  lifting,  and  im- 
proving the  streets^  &c.,  in  the  paiiah 
of  St.  PancTM,  the  oommissiaoerB  were 
empowered  to  make  one  or  more  rate  er 
rates  for  the  purpose  of  pavings  repair- 
ing, deanang,  lighting,  and  watcfaingy 
upon  all  houses^  ^c,  within  the  Umitt 
of  the  acts ;  and  also  one  or  more  rate 
or  rates  for  the  purpose  of  fixrmii^) 
making,  indostng,  planting,  ornament- 
ing, and  embeUtshing  the  centres  or 
areas  of  the  squares  in  the  same  pariah, 
to  be  laid  and  aaaessed  on  the  houses  and 
buildings  to  be  erected  and  boiU  and 
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«ncompaflB  the  said  squares.    By  tke 
general  Metropolb  paying  act,  67  Creo.3y 
c.  xxuc,  a.  24^  it  is  enacted  that  it  shall 
be  Liwful  for  the  persons  who  nnder  any 
local  act  are  empowered  to  make  rates 
for  paying,  &c.,  either  separately  or 
jointly  with  other  purposes,  to  make 
»ny  sndi  rates  as  shall  be  necessary  for 
paying  &c.  pursuant  to  the  direction  of 
the  local  acts  and  of  that  act,  and  for 
the  payment  of  debts^  &c.,  either  sepa- 
rately or  jointly  for  other  purposes,  as 
to  such  persons  shall  seem  reasonable, 
and  such  rates,  and  all  rates  and  assess- 
ments made  with  respect  to  paying, 
either  separately  or  jointly  with  any 
other  purpose,  by  yirtue  of  any  local 
act  or  that  act,  shall  be  laid  upon  eyery 
person  who  shaU  inhabit  &c.  any  mes- 
sui^  &c.  within  any  of  the  streets 
within  the  district  :^Held,  that  a  joint 
rate  professing  to  be  made  by  the  local 
con^missionen  'Mbr  the  purposes  of  the 
same  acts,"  was  bad,  inasmuch  as  one 
of  those  purposes  (the  embellishing  &c. 
of  squares)  was  applicable  only  to  a 
particular  class  of  persons  distinct  from 
the  general  body  of  the  inhabitants. 
Douglas  y.  Chalk,  250, 


PLEADING. 

I.  ASBUIOPSIT. 

To  an  action  against  the  maker  of  a 
promiawry-note,  the  defendant  pleaded 
that  the  note  was  giyen  by  him  to  the 
plaintiff  in  substitution  for  a  bill  of 
exchange,  which  bill  had  been  indorsed 
by  the  defendant  for  the  accommodation 
of  a  third  person,  by  whom  it  had, 
without  the  knowledge  or  assent  of  the 
defendant,  been  altered  in  its  date,  after 
its  indorsement  by  the  defendant  and 
before  it  came  to  the  hands  of  the  plain- 
tiff; that  the  defendant  was  ignorant 
of  such  alteration  haying  been  made 
until  after  the  making  of  the  promis- 
sory-note ;  and  that  he  gave  the  note 


upon  no  other  oonmderation,  and  in  the 
mistaken  belief  that  he  was  liable  to 
the  pluntiff  on  the  bill: — Held,  on 
motion  for  judgment  non  obstante  yere- 
dicto,  that  this  plea  afforded  a  good  de- 
fence to  the  action,  and  that  it  was  not 
necessary  that  it  should  haye  gone  on 
to  allege  that  the  defendant  had  not  the 
means  of  knowledge  of  the  fiict  therein 
alleged  at  the  time  he  so  made  the  note- 
Bell  y.  Gardiner,  621. 

DupUci^  and  Negatwe  Pregnant^, 

In  assun^peit  by  one  of  the  public  offi- 
cers of  a  banking  oo-partnershipagainst 
the  defendant  as  the  acceptor  of  certain 
bills  of  exchange,  &c.,  the  deftndant 
pleaded,  that,  by  an  indenture  made  by 
and  between  the  defendant  of  the  first 
part,  one  May  (therein  described  to  be 
the  manager  of  the  co-partnership)  and 
one  W.B.  of  the  second  part,  and  the 
persons  whose  names  and  seals  were 
thereunto  subscribed  and  affixed  (cre^ 
dltors  of  the  defendant)  of  the  third 
part,  the  defendant  assigned  all  his  ef- 
fects to  May  and  W.  B.,  in  trust  for  the 
creditors ;  in  conuderation  whereof  the 
seyenl  creditors  released  their  respec- 
tive debts.    The  plea  then  averred,  thai 
May^  so  being  such  manager  as  afore- 
said, executed  the  said  indenture  as  such 
manager  as  ajwresaid/or  and  on  behalf 
of  the  said  co-partnership,  and  dulg  oih 
thorized  in  thai  behalf,  and  whidk  ezeeu^ 
tion  thereof  bg  Mag  as  such  manager 
aforesaid  had  be&n  since  dufyraUftedj 
confirmed^  acknowledged,  and  acted  upon 
bg  the  co-partnership,  with  the  know- 
ledge, assent,  and  concurrence  of  the 
several  parties  to  the  indenture.    The 
plaintiff  replied  that  Mag  did  not  esoecuU 
the  indenture  as  such  manager  for  and 
on  behalf  of  the  co-partnership,  nor  was 
he  at  ang  time  authorized  in  that  behalf, 
modo  et  formsk : — Held,  on  special  de- 
murrer, that  the  several  allegations  that 
were  traversed  by  the  replication  tended 
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the  sqoinder  trnvexfled  whal  was  not  al- 
kg«d  by  the  replication,  yix.  that  B* 
deiiiiaed--that  it  tnyened,  not  the  &ct8 
alleged,  but  a&  infeienoe  and  oondumon 
of  law  reaolting  from  such  facts-— and 
that  it  involved  a  denial  of  the  authority 
to  demise^  which  the  defiendants  were 
estopped  from  making.  Wilkins  ▼• 
Boutcher,  426. 

For  AsK^  mmi  FidiB  ImpriMiimmL 

2.  To  a  declaration  in  trespass  for  as- 
saulting the  plaintiff  and  causing  him 
to  be  taken  to  a  police-station,  and 
thence  before  a  magistrate,  upon  an  un- 
founded chaige  of  having  unlawfully 
attempted  to  procure  from  the  banking- 
house  of  the  defendant  a  blank  cheque- 
book— the  defendant  pleaded,  that  he 
and  certun  other  persons  carried  on  the 
burinesB  of  bankers  under  the  firm  of 
C.  &  Co. ;  that  the  plaintiff  did  unlaw- 
fully endeavour  to  obtain  from  C.  &  Co. 
a  blank  cheque-book  by  fiilsdy  pretend- 
ing that  one  T.,  who  kept  an  account 
with  them,  was  his  master,  and  had 
sent  him  for  it ;  that,  in  pursuance  of 
such  unlawful  endeavour,  the  plaintiff 
induced  one  A.  to  go  into  the  banking- 
house  and  to  ask  for  a  blank  cheque- 
book, saying  it  was  wanted  for  T. ;  and 
that  A.  accordingly  did  so,  and  stated 
that  he  had  been  so  sent  by  the  plain- 
tiff, and  that|the  plaintiff  was  waiting 
outside  for  it ;  whereupon  the  defendant 
accompanied  A.  to  the  place  where  the 
plaintiff  was  wiuting,  and,  upon  A.  stat- 
ing in  the  presence  and  hearing  of  the 
plaintiff  that  he  had  been  so  sent  by 
him,  the  defendant,  having  good  and 
probaUe  cause  of  suspicion,  and  vehe- 
mently suspecting,  that  the  plaintiff 
had  by  such  false  and  fraudulent  pre- 
tences as  aforesaid  unlawfully  endea- 
voured to  obtain  from  the  said  C.  &  Co. 
a  blank  cheque-book  of  the  said  C.  & 
Co.  for  unlawful  and  unauthorized  pur- 
poses, committed  the  trespasses  com- 


plained of :— Held,  that  the  plea  was 
bad  in  substance,  inasmuch  as  it  neither 
alleged  that  a  felony  had  been  com-* 
mitted,  which  alone  could  make  It  a 
good  justification  at  common  law,  nor 
that  the  plaintiff  had  committed  'any 
offence  against  the  statute  7  &  8  Geo. 
4^  c.  29,  so  as  to  justify  lus  apprehen- 
uon  without  warrant..  Mathews  v. 
Biddulpli,  64. 

y.  BqdtetakmqfEUcppelinPaii-nSee 

"EmOBFEU 


POSSESSION. 
See  SsisiK. 


PRACTICE. 
I.  Process, 

1.  A  writ  of  capias  under  the  1  &  2 
Vict,  c  110,  was  indorsed — **  Thb  writ 
was  issued  by  W.  H.  N.,  of  the  Fleet 
Prison,  in  the  parish  of  St.  Bride,  in  the 
city,  of  London,  the  plaintiff,  in  per- 
goa:" — Held  sufficient.  Needham  v. 
Bristow,  773. 

2.  A  writ  of  fi.  fa.  whereby  the  she- 
riff is  directed  to  levy  a  sum  different 
in  amount  from  that  mentioned  in  the 
judgment,  although  smaller,  b  irregu- 
lar, unless  the  reason  of  the  variance  be 
shewn  on  the  foce  of  the  writ :  there- 
fore, where  judgment  was  entered  up  on 
a  warrant  of  attorney  for  60(^.,  given  to 
secure  a  debt  of  250/.  and  interest,  and 
the  writ  commanded  the  sheriff  **  that 
he  cause  to  be  made,  as  well  a  certiun 
debt  of  269/.  0«.  4d.,  parcel  of  a  cer- 
tain debt  of  600/.  which  J.  C,  lately 
in  our  court  before  our  justices,  reco- 
vered," &c. — ^The  court  set  aside  the 
judgmexit  for  irregularity,  with  costs. 
Cobbold  V.  Chilver,  678. 

AmendmetUof, 
3.  A  rule  nisi  having  been  obtained 
by  the  sheriff  to  amend  a  clerical  error 
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tbesnorU.19i.6dL;7ettlK 
daat  Intb  Mt  pwd  lAc  mmT  jh 
ibMnM^  or  aaj  part  thereof;  to  the 
daiH^e  of  the  pbintifi  of  U  19a.  6dL  :* 
^fleM,  thai  this  dedantioQ  dbdooed 
m  deaund  eaceeediiig  dOft.,  and  eonae- 
qventlj  thai  the  oouity  cout  had  no 
jaiiBdictioB  ;  aadthatreaort  ooold  not 
be  had  to  the  bOl  of  partknlais  (whidi 
upon  m  writ  of  fiJae  jadsoMBi  was  le- 
tomed  as  part  of  the  leooid)  to  ahew 
thai  the  demand  was  in  loaliiy  b^w 
-Mf.    Donpeier  t.  Poinell,  90. 

Notice  of  dedarmtion  was  semd  hj 
delivering  it  betwem  six  and  seven 


o'dack  to  the  cvvBii^  of  Satnidny,  tfa0 
2ted  JwBij,  atthe  oflteof  the  plaitt* 

Kj,  to  the  aon  of  the  defien- 

had  called  thoe  ai  the  de- 
leqiiesty  and  who  pnuntsed  to 
gim  it  to  his  Uber.  It  did  not  appear 
at  whathov  the  aon  reached 
bniit  was  awom  that  the  defendant 
froen  home  nniil  after  nine  o'clock^  and 
that  the  natice  was  not  given  to  him 

feliowug  msniiv.    Jndg- 
s^aed  far  want  of  a  plea  on 
the  S7d&:— The  Goort  art  aade  the 

Fitch  T.  Kettle,  £78. 


A  partkalar  of  aet^off  containad  ibe 
m— «<Angast»  18ia»  Cash 
the  amoani  of  tke  pimimHg^s 
meoq/imme$,  and  chaige% 
21L  Gc.  edL:"  the  evidence  was,  thai  a 
bin  far  IIML  2s.  6dL,  dae  in  Aagost, 
which  Imd  been  mdsrastf  by  the  pUin- 
tiff  to  the  defendant,  was  diaiianonred  : 
— HcU,  not  a  BMicrial  variance.  Par- 
8BM  T.  Wilson,  1. 


Five  aeparsie 

actions  havii« 

been 

broag^  against 

five  differofct  indivi- 

to  aecBve  distinct  portions  of  the 
ddit,  a  judge  at  Gfaamben  made  sn 
Older  far  cwaanlidaiiiy  thcm:^Tfae 
Gout  reteed  to  reecind  the  order. 
Shaipe  ▼.  Lethfaridlge,  722. 

YIL  Smmrifyfir  0Mt9. 

1.  The  coort  will  not  interfere  with 

the  Maetei^sdiaGTCtionaa  to  the  amoani 

of  aeeariiy  fer  eoeto  to  be  given  by  a 

feicqin  plaintil^  anlem  a  cam  of  mani- 


▼.  Ilaale»n9. 

2.  Hm  plamtiff,  an  infant,  aaed  by 
pioehein  amy:  the  latio'  not  beiog 
faund  at  the  place  described  m  his  laei- 
denoe  in  the  petition,  and  the  defendant 
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faUing  to  obtain  more  piedse  informa- 
tion from  tbe  plaintiflfsattonieyy  anile 
was  obtained  calling  npon  the  plaintiff 
to  shew  cauae  why  the  proceedings 
should  not  be  stayed  nnUl  security  was 
given  for  costs.  The  court  dischaiged 
the  rule  with  costs.  Hayes  ▼•  Carr, 
660. 

VIII.  Pkadmg  teverai  Matten. 
1.  To  an  action  of  trespass  for  break* 
ing  and  entering  the  mill,  close,  and 
dwelling-house  of  the  plaintiff,  and  seis* 
ing  and  carzying  away  certain  boilers, 
^indies,  and  other  fixtures,  and  also 
certain  goods  and  chattels,  the  defendant 
was  allowed  to  plead— first,  not  guilty 
«->seoondly,  a  denial  of  the  plaintiflb' 
property  in  the  dote^ftMureay  goods,  and 
chattels  in  the  declaration  mentioned 
(striking  out  the  words  in  itaUcsy^ 
thirdly,  that  one  T.,  being  seised  in  fee, 
demised  the  close  in  which  &c.  to  C.  B., 
who  demised  to  one  K.,  who  demised  to 
one  R.,  who  became  bankrupt ;  that 
his  assignees  demised  to  F.,  who  demised 
to  Hunt,  who  became  bankrupt ;  that 
the  defendants  were  appointed  his  as- 
signees, whereby  they  became  entitled 
to  the  poeseseion  of  the  dose  in  which 
&c.,  and  entered  and  committed  the  al- 
leged trespasses,  giving  colour  to  the 
plaintiff— -fourthly,  a  similar  plea  to  the 
last,  down  to  the  denuse  to  Hunt,  then 
alleging  that  Hunt  mortgaged  to  one 
Uogers  and  continued  in  possession  as 
tenant  to  him ;  that  Hunt  became  bank- 
rupt, his  tenancy  under  Rogers  not  hav- 
ing been  determined ;  that  the  defend- 
ants were  appointed  Hunt's  assigneefl^ 
and  elected  to  continue  tenants  to  Ro- 
gers, and  entered  as  such,  and  committed 
the  alleged  trespasses,  giving  colour  to 
the  pluntiff— fifthly,  that  Hunt,  being 
possessed  of  the  premises  in  the  declara- 
tion mentioned  for  the  rendue  of  a  cer- 
tain term,  demised  to  Rogers  by  way 
of  mortgage,  and  continued  in  possession 


astenatit  to  Rogers;  that,  after  the  n»»t> 
gage^  Hunt  placed  certain  trade  fixtures 
on  Uie  demised  premises;  that  Hunt 
and  Rogers,  in  order  to  defraud  Hunt's 
creditors  and  asmgnees  of  those  fixtures 
(he  expecting  shortly  to  be  made  a 
bankrupt),  demised  to  the  plaintiff; 
that  Hunt  became  bankrupt ;  and  that 
the  defendants  were  appointed  hbaaalg- 
nees,  and  as  such  entered  upon  the  pre- 
mises in  the  declaration  menUoned* 
Pim  V.  Grazebrook,  665. 

2.  In  an  action  for  the  infringement 
of  a  patent  for  improvemehta  in  eaids^ 
tli«  court  refused  to  allow  the  defoodaais 
to  plead — that  the  article  in  re^Mi  ci 
which  the  patent  was  granted  was  9n»» 
rally  known  previously,  and  that  tha 
alleged  improvements  were  not  an  in- 
vention in  respect  of  which. a  patent 
could  lawfully  be  granted — and  a  simi- 
lar plea  as  to  part  of  the  alleged  mvenr 
tion — in  addition  to  a  plea  that  the  in- 
vention was  not  a  new  manufaeiur§ 
within  the  meaning  of  the  statute  21 
Jac.  1,  c.  3.    Walton  v.  Bateman,  907. 

IX.  SpeeialJurj. 
Where  a  defendant  (or  plaintiff  in 
replevin),  after  notice  of  trial,  obtains 
a  rule  for  a  special  jury,  it  is  not  enough 
that  he  complies  with  the  requisitions 
of  the  rule  of  Hilary  Term,  1  Vict. ;  he 
is  bound  to  use  due  diligence  to  obtun 
the  attendance  of  a  q>ecial  jury  by  the 
day  appointed  for  the  trial  of  the  cause. 
Phelps  V.  Keily,  376. 

X.  DeUvery  of  Error  Boaksy  S^. 
Upon  a  writ  of  false  judgment,  where 
all  the  error  books  have  been  delivered 
by  one  party,  the  court  (by  analogy  to 
the  rule  in  other  cases)  will  not  permit 
the  opposite  party  to  be  heard  until  he 
has  paid  for  those  which  ought  to  have 
been  furnished  by  him.  Dempster  v. 
Purnell,  30. 
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Under  «■  iackwarc  act,  the  plain- 
tiff  pnCenod  n  daini  before  tiie  com- 
wifffiiimfr  in  wyect  of  certain  copyhold 
and  fiethoM  x^ta,  and  also  a  claim 
**  for  and  in  right  of  the  whole  of  the 
•boTe  fieeh<M  estate,  and  of  all  the 
freehold  which  fonnerly  beloi^ed  to 
the  manor  form,  «  §qfaivte  rigki  of 

9f  afta^  exdoaiTely  to  hia  own  nse^ 
called  the  manor  flock,  haying  and  ex- 
ercisii^  equal  rights  of  pastnnige  in 
CTeiy  respect  with  the  town  flock,  otct, 
in,  and  upon  all  the  opoi  fields  and 
commons  of  IL,  and  idiich  had  been 
the  custom  from  time  immemorial.'' 
This  latter  branch  of  the  claim  being 
objected  to,  and  the  plaintiff  being  dls* 


with  the  detominatkHi  of  the 
r,  an  iasoe  waa  settled  by 
of  the  Hasten  in  the  tema  of  that 
At  the  trial  the  jndge  (with  tiM 
if  both  parties)  directed  the  ksM 
to  be  found  for  the  defendant^  reserring 
kaw  to  enter  the  Twdict  fortheplafaH 
ti^  in  case,  the  right  bring  found  by 
the  jmy  to  be  that  the  phuntiff  had  a 
right  of  iwmnton  of  paatnre  for  sheep 

99km  (abottt  one-third  of  thst 
originally  compoeed  the  manor 
\\,  the  jndgeom^  to  hsve  directed 
the  Tardict  to  be  fooad  for  the  plaintiff; 
or,  in  eaae  the  eoort  shonld  think,  that, 
nnder  the  dreomstanoes^  he  oog^t  to 
have  directed  a  Yerdiet  for  the  plaintiff 
nnder  the  rules  of  Hilary  Term,  4  WilL 
d,  y ^  SB.  4, 6, 6 :— Held,  thai  the  Ter- 
diet  was  properiy  found  for  the  defind- 
ant,  and  that  the  rulea  in  q[ueation  did 
not  apply  to  such  a  case.  IvattT.Maun, 
342. 

An  action  being  brought  in  the  Ex- 
chequer against  the  plaintiff  and  his 
attorney  for  causing  the  defendants 
goods  to  be  taken  in  execution  under  a 
fi.  fo.  upon  a  judgment  which  a  judge 
at  Chamben  afterwards  ordered  to  be 
set  aside  for  irregularity,  without  im- 
posing it  as  a  condition  that  no  action 
should  be  brought,  and  the  defendants 
in  the  action  in  the  Exchequer  hariag 
pleaded  a  justification  under  the  judg- 
ment in  this  court,  the  plaintiff  refdied 
nul  tid  record,  and  a  day  being  gii 
to  produce  the  record,  and  the 
in  the  suit  here  ruled  to  cany  in  the 
roll,  his  attorney  delayed  it  until  the 
day  before  that  appointed  for  the  trial  by 
the  record  in  the  oourt  of  Exchequer, 
and  then  carried  it  in  wiAo$^  oiy  m§^ 
getHon  thai  $ke  jmdffmenS  had  him  mH 
aaidCf  and  in  thatstate  caused  the  tian- 
script  to  be  returned  under  a  writ  of 


Pfi0efi00. 
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certiorari  into  the  court  of  Exchequer : 
— This  court  made  absolute  a  rule  for 
quashing  the  judgment,  with  costs,  to 
be  paid  by  the  plaintiff  or  his  attorn^. 
Mash  ▼.  Swinbum,  562. 

XV,  Form  of  Motion, 
Where  a  judge's  order  lias  been  made 
a  rule  of  court,  any  motion  to  impeach 
it  should  be  addre»ed  to  the  rule^  and 
not  to  the  order,  Clement  v.  Weaver, 
229. 

XVI.  Drawing  up  Rules, 

1.  Where  a  rule  for  a  new  trial  upon 
an  issue  under  the  interpleader  act  is 
made  absolute  on  payment  of  costs  by 
the  defendant,  the  latter  is  bound  to 
draw  up  the  rule  promptly.  Chase  t. 
Goble,  317- 

2,  A  rule  for  judgment  non  obstante 
veredicto  should  (in  this  court)  be 
drawn  up  ''upon  reading  the  record:'* 
but  quffire  whether  the  officer^s  omis- 
sion so  to  draw  it  up  can  be  allowed  to 
prejudice  the  party.  At  all  events,  the 
defect  is  cured  by  the  circumstance  of 
a  copy  of  the  pleadings  being  annexed 
to  the  affidavit  upon  which  the  rule  was 
moved.    Beaty  v.  Warren,  725. 

XVII.  Judgt^s  Order. 
Quiere,  whether  a  defendant  who  has 
obtained  an  order  to  set  aside  a  regular 
judgment,  on  pojtment  of  costs,  b  at  li- 
berty, after  having  drawn  it  up  (but 
before  service),  to  abandon  it,  and  apply 
to  the  court.    Giraud  v.  Austen,  750. 

XVIII.  Laches. 
The  defendant,  on  the  23rd  October, 
obtained  a  judge's  order  for  the  delivery 
by  the  plaintiff,  at  his  own  expense, 
of  particulars  of  his  demand,  pursuant 
to  the  6th  rule  of  Trinity  Term,  1 
Will.  4;  and  the  order  went  on  to 
direct  that  the  plaintiff  should  pay  the 
costs  of  and  accatdoned  by  the  applica- 


tion: the  costs  were  taxed  and  de* 
manded,  and  on  the  4th  November 
notice  waa  given  to  the  plaintiff's  at- 
torney, that,  unless  they  were  paid  on 
the  following  day,  the  order  would  be 
made  a  rule  of  court :  on  the  9th  the 
order  was  made  a  rule  of  court ;  and  on 
the  13th  the  plaintiff  obtuned  a  rule 
nin  to  set  aidde  the  order  and  ail  ndme-^ 
quent  proeeedingsy  on  the  ground  that 
the  judge  had  no  authority  in  such 
a  case  to  award  costs  ^— Held,  that  the 
motion  should  have  been  to  set  aside 
themiSffo/eoifff,  andnotlA«ofYl0r/  and 
that,  assuming  that  the  judge  exceeded 
his  authority  in  awarding  costs  ( whidi 
it  seems  he  did  not),  the  motion  was 
too  late.    Clement  T.  Weaver,  229. 

XIX.  FormA  Pauperis. 
A  plaintiff  may  be  admitted  to  sue 
in  form&  pauperis  pendente  lite.  Brunt 
V.  Waidle,  188. 

And  see  Warrant  op  ArroRirKT. 

PRISONER. 
I.  Discharge  from  Illegal  Arrest^  how 

obtained. 
The  defendant  vras  arrested  upon  pro- 
cess which  was  set  aside  by  the  court 
as  having  been  improperly  issued: — 
Held,  that  the  illegality  of  the  ori- 
ginal arrest  could  not  be  shewn  as  cause 
against  his  being  charged  in  execution 
at  the  suit  of  another  plaintiff  by  whom 
he  had  been  detained;  but  that  hb  dis- 
charge from  such  detainer  could  only 
be  obtained  on  a  substantive  motion. 
In  re  Stanford,  24. 

II.  Execution  against. 
A  writ  of  execution  cannot  issue  out 
of  this  court  upon  a  decree  or  order  of  a 
court  of  equity,  under  the  1  &  2  Vict. 
c.  110,  s.  18.    In  re  Stanford,  23. 

III.  Charging  in  Execution, 
A  defendant  in  custody  of  the  sheriff 
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^^^^V^^^m^WwW^^^h^^^^^n^^ 


Oil  a  eapias  ntlagatvm  b  entitled  to  a 
writ  of  habeas  ooipua  in  order  to  his 
being  committed  to  the  priaon  of  the 
oourU  In  re  Robert  Sntherland,  009. 


PROCHEIN  AMY. 

The  plaintiff,  an  infimt,  sned  by  pro- 
ehein  amy  :  the  latter  not  being  found 
at  the  place  described  as  his  residenoe  in 
the  petition,  and  the  defendant  fiuling 
to  obtain  more  precise  infovmation  from 
the  plaintiff's  attorney,  a  mle  was  ob- 
tained, calling  npon  the  plaintiff  to 
shew  cause  why  the  proceedings  should 
not  be  stayed  until  security  was  given 
for  costs.  The  Court  dischaiged  the 
rule  with  costs.    Hayes  ▼•  Carr,  6W* 

PROMISSORY  NOTES. 
Set  Bills  of  Exchangs. 


PROMOTIONS^  &c 

I.  Judget, 

Resignation  of  Bosanquet,  J.       -    009 

Appointment  of  Cresswell,  J.      -    610 

Appointment  of  Lord  Campbell  as 

Lord  Chancellor  of  Ireland      -    009 

II.  AUamey  and  SDUeUor-OeneraL 
Sir  F.  Pollock  appointed  Attor- 

ney-Grenend  -        -        -        .    009 
Sir  W.  W.  FoUett  appointed  So- 
licitor-General       ...    009 

III.  Serjeanis. 
FranciB  Stack  Murphy,  of  Lin- 
coln's Inn,  Esq.      ...    892 

RACING. 
See  Hobss-Raono. 

RAILWAYS. 

Adum  fw  NegUgmot* 

See  Case,  I, 


REPLEVIN, 
JuiHJSoaiicn  under  the  Highway  Aet^ 
5S^e  WiU.  4^  c  50. 
In  replevin  for  seizing  the  plaintiff^a 
goods,  the  defendant  pleaded  in  justifi- 
cation, that,  alter  the  psasing  of  the 
5  &  0  WiU.  4»  c.  60  (the  genersl  high- 
way act),  two  justices  made  their  war- 
rant [setting  it  out],  addressed  to  the 
surreyors  of  the  highways  of  H.  and 
to  the  constable  of  H.,  ^reciting  that  M., 
an  occupier  of  lands  in  H.,  was  duly 
rated  to  the  repair  of  the  highwaya  of 
the  parish  in  a  certain  sum  therein 
mentioned,  which  had  been  demanded 
and  refused,  and  that  he  had  been  sum- 
moned and  had  not  appeared,  and  there- 
fore the  warrant  commanded  them  to 
levy  the  ainount  by  cGstress  and  sale. 
The  plea  then  ayened,  that  the  defend- 
ant was  constable  of  H.^  that  certttn 
persons  mentioned  in  the  warrant  were 
surveyors  of  the  highways,  and  that  M. 
in  the  warrant  named  was  the  plaintiff, 
and  so  justified  under  the  warrant  as 
acting  in  aid  and  assistance  of  the  sor- 
Teyors: — ^Held,  on  general  demurrer, 
that  the  plea  was  neither  in  fonn  nor 
in  substance  a  plea  under  the  statute ; 
nor  was  it  a  good  plea  at  common  law, 
inasmuch  as  it  did  not  shew  that  the 
justices  had  jurisdiction  oyer  the  sub- 
ject-matter upon  which  the  warrant 
was  granted*   Morrell  r.  Martin,  300. 


REPLEVIN-BOND. 
OomcUdtOmg  Aiikins  on. 
Where  three  actions  were  brought 
against  the  principal  and  sureties  on  a 
repleyin-bond,  the  court  stayed  the  pro- 
ceedings in  two  of  them,  the  defendanta 
therein  undertaking  to  be  bound  by  the 
decision  in  the  other  action.  Bartlett 
y.  Bartlett,  779. 
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Semri^  for  CotU. 
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BOYAL  NAVY. 
OotUraeU/orSarvke^ 
.  !•  The  plaintiff 9  at  the  request  of  the 
defendant,  a  captain  in  the  Royal  Navy, 
Jigreed  to  enter  on  board  his  ship  as  cap- 
tain's cooky  the  defendant  undertaking 
to  pay  the  plaintiff  private  wages  oyer 
and  abore  the  goyerament  pay  to  which 
his  rating  would  entitle  him.  The  plain- 
tiff haying  performed  the  service  :*- 
Held,  that  there  was  a  sufficient  con- 
MderatioB  to  enable  the  plaintiff  to  main- 
tain an  action  for  such  wages.  Clutter- 
back  v.  Coffin,  609. 
.  2.  Qiiufre,  whether  in  such  a  case  the 
contract  need  be  q>ecially  declared  on. 
lb, 

RULE  OF  COURT. 

Where  a  judge's  order  has  been  made 
a  rule  of  court,  any  motion  to  impeach 
it  should  be  addressed  to  the  rule^  and 
not  to  the  order,  Clement  v.  Weaver, 
229. 

How  impeaeked. 

Where  it  is  sought  to  impeach  a  rule 
of  court  or  judge's  order,  the  materials 
upon  which  the  rule  or  order  was 
founded,  should  be  brought  before  the 
court.    Needham  v.  Bristow,  773. 


RULE  TO  COMPUTE. 
See  Practice,  XII. 


SALE. 
Contract  of, 
1.  In  trespass  by  assignees  of  a  bank- 
rupt for  seizing  a  ship  and  rudder,  the 
plaintiffiB,  in  order  to  prove  the  taking, 
produced  an  examination  of  the  de- 
fendant before  the  commissioners  under 
^he  fiat,  in  which  that  &ct  was  admit- 
ted.   In  thb  exunination  was  set  out 
an  agreement  between  the   bankrupt 
and  the  defendant,  under  which  the  lat- 
ter claimed  to  be  entitled  to  the  posses- 


sion of  the  ship: — ^Held^  that  this  agree- 
ment could  not  be  rejeeted,  though  not 
otherwise  proved,  and  though  it  was  pro- 
duced before  the  commissioneiB  on  the 
cross-examination  of  the  defendant  by 
his  own  attorney.     Cioas  v.  Quinton, 

471. 

2.  And,  held,  that  the  rudder,  though 
not  completely  finished  so  as  to  be  at- 
tached to  the  ship  at  the  time  she  was 
taken  away,  having  been  mi^e  for  the 
ship,  and  intended  by  the  bankrupt  (the 
builder)  to  form  part  of  the  ship  when 
completed,  the  jury  were  warranted  in 
finding  that  the  property  in  it  passed 
to  the  defendant  with  the  ship.    lb. 

d.  It  is  no  objection  (under  the  3  &  4 
Will.  4^  c.  56,  ss.  15, 25)  to  a  contract 
for  the  sale  of  a  ship  in  the  course  d 
building,  that  it  contemplates  the  de^- 
livery  by  the  builder  to  the  purchaser 
of  a  certificate  to  enable  the  latter  to 
procure  a  r^^ter  as  owner  before  the 
ship  is  completed.    lb. 

And  900  Wabiuntt. 


SECURITY  FOR  COSTS. 
I.  By  Prochem  Amy. 
The  plaintiff,  an  infimt,  sued  by  pro- 
chein  amy:  the  latter  not  being  found 
at  the  place  described  as  his  residence  in 
the  petition,  and  the  defendant  felling 
to  obtun  more  precise  information  from 
the  plaintiff's  attorney,  a  rule  was  ob- 
tained, calling  upon  the  plaintiff  to 
shew  cause  why  the  proceedings  should 
not  be  stayed  until  security  was  given 
for  costs.  The  court  discharged  the  rule 
with  costs.    Hayes  v.  Carr,  560. 

II.  Dioeretkn  of  M€uUr. 
The  court  will  not  interfere  with  the 
Master^s  discretion  as  to  the  amount  of 
security  for  costs  to  be  given  by  a  fo- 
reign phiintiff,  unless  a  case  of  manifest 
and  gross  error  be  made  out.  French 
V.  Maule,  710. 
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SEISIN. 

One  C.  P.  by  his  will  d^Tised  eeitain 
premises  to  the  infant  daughter  of  his 
sister,  in  fee:  the  in&nt  devisee  died 
before  entry  and  before  obtaining  any 
actual  seisin  or  possession: — Held,  that 
she  had  soch  a  seisin  in  law  of  the  pre- 
mises devised  as  to  enable  her  heir  to 
take  them  from  her  by  descent.  Doe  d. 
Parker  t.  Thomas,  440. 


SET-OFF. 
A  partienlar  of  set  off  contained  the 
following  item— -^Angnst,  1840,  Cash 
— being  the  amount  of  the  pUsmt^^s 
dUktmoured  oeeqHame^  and  ehaigM^ 
21L  Qi.  Qd.:"  the  evidenoe  was  that  a 
bill  for  Id^  2f .  Qd^  due  in  August, 
which  had  been  indorsed  by  the  plain- 
tiff to  the  defendant,  was  dishonoured : 
Held,  not  a  material  variance,  Panons 
T.  Wilson,  1. 


I. 


SHERIFF, 
fts/brv— £<si0  WuT  or  Tbial. 


A  rule  nisi  having  been  obtained  by 
the  sheriff  to  amend  a  deiical  error  in 
«  return  to  a  writ  of  oa.  sa.,  the  eourt 
refused  to  allow  the  plaintiff  the  costs 
of  opposing  it*  Cassidy  v.  Stenart|  187. 

IIL  Gu€jf»r  Falm  JUtrnn. 
In  case  agaiost  the  sheriff  for  a  fiJse 
letum  of  nulla  bona  to  a  writ  of  fi.  ia^ 
the  dedaiaUon,  after  stating  the  deli- 
very  of  the  writ  to  the  sheriff  to  be  ex- 
ecuted, went  on  to  allege  that  the  sheriff 
by  virtue  thereof  "  seised  and  took  in 
execution  divers  goods  and  chattels  of 
B.  (the  debtor)  of  great  value,  to  wit» 
of  the  value  of  the  monies  indorsed  on 
the  writ,  and  directed  to  be  levied  as 
aforesaid^  oful  lA«i  levUdtkeMomei^r^ 


atU.**  The  defendant  pleaded  that  he 
did  not  seise  or  take  in  execution  any 
goods  or  ehatteb  of  IL^  smt  levy  there* 
out  the  monies  in  the  fiiet  oount  in  that 
behalf  mentioned,  modo  et  ferm&:^- 
Held,  that  the  allegation  as  to  the 
seizure,  in  the  declaratMNi,  must  be  un- 
derstood as  an  allegation  of  a  setsure  of 
goods  of  B.  that  were  liable  to  the  plttB* 
tiff's  execution,  and  thai  tile  same  mean- 
ing must  be  ascribed  to  the  ^ea ;  and 
conaequentiy  that,  the  goods  aeiaed  un- 
der the  plaintiff's  writ  being  exhausted 
by  payment  of  rent  and  sstisbetion  of 
a  writ  previously  delivered  to  the  she- 
riff, the  return  of  nulla  bona  vraa  a  pro- 
per return,  and  the  defendant  entitled 
to  a  verdict.    Heenan  r.  Evans,  2. 


SHIPPING. 
It  is  no  objection  (under  the  d  &  4 
WilL  4,  c  65, B.  16, 26)  toacontnet 
for  the  sale  of  a  ship  in  the  course  of 
building,  that  it  oontanplates  the  deli- 
very by  the  builder  to  the  purchaser  of 
a  certificate  to  enable  the  latfcv  to  pva- 
cure  a  n^^ister  as  owner  before  the  ship 
is  completed.    Goss  ▼•  Qvinton,  471. 

SPECIAL  CASE. 
JSeeCkOL 


SPECIAL  JURY. 
Where  a  defendant  (or  pluntiff  in 
replevin),  after  notice  of  trial,  obtains  a 
rule  for  a  special  jury,  it  is  not  enough 
that  he  complies  with  the  requisitions  of 
the  rule  of  Hilaiy  Term,  1  Vict ;  he  is 
bound  to  use  due  diligence  to  obtain  the 
attendance  of  a  spedal  jury  by  the  day 
appointed  for  the  trial  of  the  cause. 
Phelps  V.  Keily,  376. 

SPECIFICATION. 
Sm  Patbmt. 
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STAMPS. 
I.  On  Apreemmis* 
To  prove  a  contract,  a  paper  was  pro- 
duced bearing  astamp  which  had  been  af- 
fixed to  it  for  the  puipoeeof  the  action : — 
Heldy  that  the  circumstance  of  the  same 
paper  having  upon  it  another  agree- 
ment, which  had  previously  been  car- 
ried into  effect^  and  to  which  the  stamp 
was  never  intended  to  apply,  did  not 
render  it  inadmisuble*  Evans  v.  Pratt, 
d78. 

11.  On  WarrarU  of  AUamqf. 

1.  A  defendant  being  in  custody,  ex- 
ecuted a  warrant  of  attorney  on  a  20s, 
stamp:  after  his  discharge,  the  warrant 
of  attorney  being  found  not  to  contain 
a  recital  of  the  fiict  of  the  defendant  be- 
ing in  custody  at  the  time  of  its  execu- 
tion, and  the  stamp  consequently  ap- 
pearing on  the  face  of  it  to  be  insufficient 
(as  not  within  the  exception  in  the  66 
Geo.  3,  c.l84^  Sched.  part  1,  title  War- 
rant of  attorney),  the  pluntiflF  procured 
the  attendance  of  the  attorney  who  had 
attested  the  execution  on  the  part  of 
the  defendant,  and  with  the  defendant's 
aMent  inserted  the  neceanry  words :  the 
defendant  and  the  attesting  attorney 
merely  tracing  over  their  respective 
signatures  with  a  dry  pen  :<— Held,  that, 
the  alteration  being  made  with  eotuetU, 

CAs  panietf  and  in  a  puiicular  not  ma- 
terial, a  second  attestation  with  all  the 
formalities  prescribed  by  the  statute  1 
&  2  Vict,  c.110,  s.  9,  and  a  fresh  stamp, 
were  not  requisite.  Hartley  ▼•  Man- 
son,  728. 

2.  Sembie,  that  the  court  will  not 
grant  a  rule  niu  to  set  aside  a  judgment 
and  execution  on  a  warrant  of  attorney 
that  iawM  by  reason  of  the  insufficiency 
of  the  stamp;  ^Mioiife  the  plaintiff  may, 
pending  the  rule,  psy  the  penalty,  and 
get  the  proper  stamp  affixed  to  it    lb. 


III.  MemoramdKm  of  Conira(i  under 
the  4ih  SecHon. 

1.  The  following  memorandum  was 
made  between  the  plaintiff  and  defend- 
ant, and  signed  with  their  respective 
initials : — **  Diet,  of  Practice.  80/.  per 
annum  for  five  years,  commencing  Mi- 
chaelmas, 1828 :  60/.  per  annum  for  the 
rest  of  Mr.  Lee's  life,  if  he  survive  the 
five  years;  payable  in  either  case  quar- 
terly; the  first  payment  Michaelmas^ 
1828 :  Mr.  Lee  to  separate  the  prac- 
tices, K.  B.  and  C.  P. :"— Held,  that 
parol  evidence  was  adnuseible  to  etepUnn 
the  document :  but  that,  inasmuch  as 
it  appeared  to  be  «  memorandum  of  a 
contract  that  was  not  to  be  performed 
within  a  year,  and  no  considenlipn  was 
stated  on  the  fiice  of  it,  it  came  within 
the  4th  section  of  the  statute  of  frauds^ 
and  was  therefore  not  capable  of  being 
enforced  by  action.    Sweet  v.  Lee,  77. 

2.  Pursuant  to  a  resolution  of  the 
board  of  directors  of  the  Equitable  €ras- 
Light  Co.,  of  the  12th  March,  1839,  an 
advertisement  was  published  for  tenders 
for  the  conveyance  of  coals  from  vessels 
in  the  Pool  to  the  company's  wharf 
near  Vauxhall  Bridge,  for  a  term  of 
three  yeaire  from  the  25th  March  then 
next.  The  plaintiff  sent  in  a  tender, 
which  by  a  resolution  of  the  directors 
of  the  26th  March  was  accepted.  An 
agreement  was  prepared  and  submitted 
to  and  approved  at  a  meeting  of  the 
directors  of  the  2nd  April,  1899,  who 
directed  their  secretary  to  forward  a  fiur 
copy  to  the  plaintiff.  This  was  accord- 
ingly done.  The  agreement  recited  in 
the  usual  way  the  names  of  the  con- 
tracting parties^  and  at  the  end  were 
these  words,  *^  Am  wiinees  mur  hatuU:** 
but  it  was  never  in  fiict  signed : — ^Held, 
that  this  was  not  an  «greement»  or  me- 
morandum or  note  thereof  in  wriUng, 
signed  by  the  parties  to  be  charged 
therewith,  or  by  some  other  person 
thereunto  by  them  lawfully  aathorised. 
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payable  by  the  occupiers  the  district 
modns  or  customaiy  payment  of  4cf .  for 
every  acre  of  such  lands  occupied  by 
such  occupiers ;"  and  a  similar  issue 
(in  another  cause)  as  to  the  townlands 
—the  modus  as  to  the  marshlands  not 
being  disputed. 

At  the  trial  it  appeared  that  there 
was  a  natural  boundary  between  the 
marshlands  and  the  rest  of  the  parish : 
and,  with  respect  to  the  uplands  and 
townlands^  the  plaintiff  proved  that 
there  were  lands  in  the  parish  which 
had  been  immemorially  known  as  such, 
and  had  always  paid  the  acreages  of 
4d,  and  6i.  respectively,  and  that  the 
lands  occupied  by  him  were  within  the 
district  or  division  known  as  uplands; 
but  he  iiEuled  to  establish  a  precise 
boundary  line  separating  the  townlands 
from  the  uplands ;  whereupon  the  judge 
told  the  jury,  that,  in  the  absence  of 
proof  of  a  defined  boundaiy  between  the 
uplands  and  townlands,  there  was  no  evi- 
dence to  shew  that  there  was  a  certain 
known  portion  of  the  parish  consisting  of 
lands  called  uplands : — ^Held,  that  this 
was  not  a  proper  direction.  Shoobridge 
v.  Ward,  579. 


TRESPASS. 

I.  For  Asiouit  and  Impritonment — See 

Plbadiko,  IV.,  2. 

II.  Eesponeibili^  of  Hirer  of  a 
Carriage, 
The  defendant  and  others  hired  a  job 
carriage  and  four  post-horses,  with  two 
postilions,  to  go  to  Epsom  races:  on 
the  road,  the  drivers  in  '^  catting  in"  to 
the  line  formed  for  the  purpose  of  pass- 
ing through  a  toll-gate,  overturned  a 
gig  in  which  the  plaintiff  was  seated, 
and  severely  injured  him :  after  the  ac- 
cident had  happened,  the  defendant,  who 
was  on  the  driving-box,  offered  money 
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to  the  injured  party,  and  gave  his  card ; 
and,  upon  the  owner  of  the  gig  after- 
wards calling  upon  him,  the  defendant 
observed  that  "  cutting  in"  was  all  fair 
upon  such  occasions,  and  that  '^  he  in- 
tended^ if  the  gig  had  gone  quieUy  outy  to 
have  ptdled  up  to  let  it  in  again :" — 
Held,  that  the  jury  were  warranted  in 
inferring  that  the  postilions  had  acted 
as  they  did  with  the  sanction  of  the 
defendant,  and  consequently  that  he 
was  liable  in  treepase  for  the  injury 
done.    McLaughlin  v.  Pryor,  655. 

TROVER. 
Where  maintainaMe. 
One  C,  a  manufacturer  at  Newcastle, 
consigned  goods  to  E.  &  Co.,  his  factors 
in  London,  specifically  to  meet  a  bill 
drawn  upon  them,  transmitting  to  them 
a  receipt,  signed  by  the  mate  of  the  ves* 
sel,  acknowledging  the  goods  to  have 
been  received  on  board  to  be  delivered 
to  E.  &  Co.  .-—Held,  that  E.  &  Co.  had 
a  sufficient  property  in  the  goods  and 
right  to  the  possession  to  entitle  them 
to  maintain  trover  against  a  wrong-doer, 
the  consignor  not  having  repudiated  the 
contract  upon  which  they  were  sent* 
Evans  v.  Nichol,  43. 

UMPIRE, 
See  Hobsb-Racino,  2, 

UNLIQUIDATED  DAMAGES. 
See  Writ  op  Trijll,  I. 

VARIANCE. 
In  an  action  against  the  acceptor  of  a 
bill  of  exchange  accepted  **  payable  at 
Messrs.  W.  &  Co.'s,  bankers,  London," 
the  count  alleged  the  acceptance  in  the 
precise  words,  and  a  presentment  at  the 
place  mentioned: — Held,  no  variance, 
though  such  acceptance  is,  by  the  I  &  2 
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Geo.  4^  c.  78,  a  genera],  and  not  a  quali- 
fied acceptance.  Blake  ▼•  Bowman,  617. 

And  see  Amendment — Set-off. 


VOLUNTARY  ASSIGNMENT, 

Under  1  .^  2  Vid.  c.  110,  s.  69. 

See  Iksoltent  Debtor. 


WAIVER. 
Cflrregmlari^See  Awabd. 


WARRANT  OF  ATTORNEY. 
I.  Stamp  cm* 

1.  A  defendant,  being  in  custody, 
executed  a  warrant  of  attorney  on  a 
20r.  stamp :  after  his  discharge,  the 
warrant  of  attorney  being  found  not  to 
contain  a  recital  of  the  fiu;t  of  the  de- 
fendant being  in  custody  at  the  Ume  of 
its  execution,  and  the  stamp  conse- 
quently appearing  on  the  fiice  of  it  to 
be  insufficient  (as  not  within  the  excep- 
tion in  the  66  Geo.  3,  c.  184,  Sched. 
part  1,  title  Warrant  of  Attorney),  the 
plaintiff  procured  the  attendance  of  the 
attorney  who  had  attested  the  execution 
on  the  part  of  the  defendant,  and  with 
the  defendant's  assent  inserted  the  ne- 
cessary words:  the  defendant  and  the 
attesting  attorney  merely  tracing  over 
their  respectire  signatures  with  a  dry 
pen : — Held,  that,  the  alteration  being 
made  with  consent,  in  furiherance  of  the 
original  intention  of  the  parties,  and  in  a 
particular  not  material,  a  second  attes- 
tation with  all  the  formalities  prescribed 
by  the  statute  1  &  2  Vict.  c.  110,  s.  9, 
and  a  finesh  stamp,  were  not  requisite. 
Hartley  y.  Manaon,  728. 

2.  SemhUy  that  the  court  will  not  grant 
a  rule  nisi  to  set  aside  a  judgment  and 
execution  on  a  warrant  of  attorney  that 
is  void  by  reason  of  the  insufficiency  of 
the  stamp ;  because  tha  plaintiff  may. 


pen^ng  the  rule,  pay  the  penalty,  and 
get  the  proper  stamp  affixed  to  it.    Ih. 


n.  Entering  vp  Judgment  am, 

1 .  A  warrant  of  attorney,  dated  in  Hi- 
lary Vacation,  1840,  authorized  the  eon- 
fession  of  a  judgment  **  as  of  last  Hi- 
lary Term,  next  Easter  Term,  or  any 
subsequent  teim : " — ^Held,  that  a  judg- 
ment entered  up  in  Trndtg  Fooafton, 
1841,  was  not  a  due  execution  of  the 
authority.    Cobbold  v.  ChOver,  678. 

2.  Where  the  attesting  witness  to  a 
wanant  of  attorney  could  not  be  found, 
judgment  was  allowed  to  be  entered  up 
on  an  affidavit  that  the  defendant  had 
acknowledged  his  liability  and  admitted 
the  handwriting  of  the  witneaB^  being 
informed  of  the  purpose  for  which  such 
adnussion  was  required.  Reid  t.  Foige^ 
890. 

WARRANTY. 
On  Ike  Sah  of  a  CkatteL 
A  dedamtion  in  case  stated  that  the 
defendant  had  sold  to  the  plaintiff  a 
barge,  the  same  being  a  new  baige  built 
by  the  defendant,  and  that  the  defend- 
ant induced  the  plaintiff  to  purchase 
such  baige  by  warranting  **  that  the 
barge,  being  a  new  baige,  was  reoMii- 
abfyfitforuse;^*  and  thenareiTed  that 
the  baige  was  not  reasonably  fit  for  use, 
and  stated  special  damage  as  the  conse- 
quence of  the  breach  of  such  warranty : 
— Held,  that  the  warranty  alleged  in 
the  declaration  being  one  that  is  im- 
plied by  law,  the  sale,  though  undo:  a 
written  contract  containing  no  words  of 
warranty,  must  be  taken  to  have  been 
subject  to  such  warranty.  But  that  the 
breach  was  not  sustained  by  evidence 
that  the  barge,  though  fit  for  ordinwy 
use,  was  not  fit  for  the  particular  pur- 
pose for  which  the  plaintiff  required  it, 
viz.  to  carry  cement,  notwithstanding 
the  defendant  at  the  time  of  the  con- 
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tract  Inew  that  the  plaintiff  required  it 
for  that  purpose.  Shepherd  r.  Pybus, 
434. 

WITNESS. 
Atiaehment  against  for  not  obeying  Sub- 
poena— See  Attachmxi«T9  I. 

WORK  AND  LABOUR. 

The  plaintiff,  a  surgeon,  for  several 
years  bestowed  surgical  attendance  upoH 
a  lady,  but,  expecting  that  she  would 
amply  compensate  him  by  a  legacy, 
sent  in  no  bill.  She  died  and  left 
him  nothing :  whereupon  he  sued  her 
executors,  claiming  500/.  The  jury  a- 
warded  him  250/. : — The  court  refused 
to  disturb  the  verdict.  Baxter  y.  Gray, 
374. 

In  such  a  case,  to  disentitle  the  party 
to  sue,  there  must  be  something  more 
than  mere  expectation  of  a  legacy.  lb. 

WRIT  OF  TRIAL. 
I.  Assumpsit  for  Unliquidated  Damages, 
A  count  in  assumpsit  stated,  that,  in 
consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  let  to 
hire  a  certain  timber-carriage,  with 
chains,  &c.,  to  be  had  and  used  by  the 
defendant  for  a  certain  time  agreed  upon 
between  the  plaintiff  and  defendant, 
for  reasonable  hire  and  reward,  the  de- 
fendant promised  the  plaintiff  that  he 
would  return  the  carriage  and  chains 
to  the  plaintiff  at  the  expiration  of  the 
period;  that  the  plaintiff  confiding, 
&c.,  &c. ;  and  alleged  for  breach,  that, 
at  the  expiration  of  the  hiring,  though 
the  plaintiff  had  received  back  the  tim- 
ber-carriage £rom  the  defendant,  yet  the 
defendant  did  not  return  the  chains  to 
the  plaintiffis,  but  wholly  refused  and 
neglected  so  to  do,  to  the  damage  of  the 
plaintiff  of  5/. : — Held,  that  this  was 
strictly  a  claim  for  unliquidated  dam- 


ages, and  therefore  not  within  the  juris- 
diction of  the  sheriff,  under  the  3  &  4 
Will.  4,  c.  42,  8. 17.    Collis  v.  Groom, 

574. 

II.  Detinue, 

Detinue,  where  the  value  of  the  chat- 
tel sought  to  be  recovered  and  indorsed 
on  the  writ  of  summons,  is  under  20/., 
is  triable  by  the  sheriff  under  the  3  &  4 
Will.  4,  c.  42,  8. 17.  Walker  v.  Need- 
ham,  222. 

III.  Practice  on. 

1.  Form  of  Issue, 
Where  upon  a  writ  of  trial,  the  issue 
is  delivered  with  blanks  for  the  teste 
and  return  of  the  writ  of  trial,  and  is 
retained,  the  defendant  cannot  after  the 
trial  complain  of  the  irregularity,  as- 
suming it  to  be  one — which  seems  to 
be  doubtful.    Wilson  v.  Nisbett,  776. 

2.  Notice  of  Continuance, 
**  I  hereby  continue  the  notice  of 
trial  in  this  cause  to  Thursday  next, 
the  21st  day  of  April  instant,"  is  a  suf- 
ficient notice  of  continuance,  where  the 
cause  is  to  be  tried  before  the  sheriff. 
Wilson  V.  Nisbett,  770. 

1.  Where  the  defendant  consents  to 
the  order  for  the  writ  of  trial,  the  court 
will  not  set  it  aside  on  motion  at  his 
instance,  on  the  ground  that  the  cause 
b  not  one  that  is  properly  triable  be- 
fore the  sheriff;  but  will  leave  him  to 
his  writ  of  error.  Walker  v.  Needham, 
222. 

2.  Where  a  cause  which  is  not  within 
the  above  section  has  been  tried  before 
the  sheriff,  the  proper  form  of  motion 
is,  to  set  aside  the  writ  of  trial.  lb. 

3.  On  a  motion  for  a  new  trial,  where 
the  cause  has  been  tried  before  the  she- 
riff, the  party  who  shews  cause  must  be 
prepared  with  an  office  copy  not  only  of 
the  affidavit  or  affidavits  upon  which 
the  rule  was  obtained,  but  abo  of  the 
sheriff's  notes  annexed  thereto.  lb. 
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